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*   OF  THE 


EXCHEQUER   COURT   OF   CANADA 

THE   HONOURABLE   GEO.  W.   BURBIDGE, 
Appointed  on  the  1st  day  of  October,  i88y. 


LOCAL  JUDGES  IN  ADMIRALTT  OF  THE  EXCHEQUER  OOHRT  OF  CANADA.'' 

The  Honourable  George  Irvine,  Q.  C.    -    -    -    Quebec  District, 
do        James  McDonald,  C.J.S.C.  -    -    N.  S.  do 

do        William  Henry  Tuck,  J.S.C.  -    N.  B.  do 

do        William  W.  Sullivan,  C.J.S.C.     P.  E.  I.       do 
do        Sir  Matthew  Batllie  Begbie,  C.J.S.C.  B.  C.  Dist. 

His  Honour  Judge   McDougall   -    -    Toronto  District. 


ATT0RNET-6INSRAL  OF  THE  DOMINION  OF  OANADA: 

The  Honourable  Sir  John  S.  D.  Thompson,  K.C.M.G.,  Q.C. 


♦  By  Tirtue  of  63-64  Vic.  (U.  K.)  c.  27  and  64-65  Vic.  (Can.)  c.  29  the 
Exchequer  Court  became  the  Colonial  Court  of  Admiralty  for  Canada,  and  the 
Judges  of  the  Vice  Admiralty  Courts,  on  the  2nd  day  of  October,  1891,  became 
Local  Judges  in  Admiralty  of  the  Exchequer  Court.  His  Honour  Judge  Watters, 
Jadge  of  the  Vice  Admiralty  Court  of  New  Brunswick,  died  on  the  seventh  day  of 
August,  1891,  and  on  the  13th  day  of  October  following  the  Honourable  Mr. 
Justice  Tuck  was  appointed  Local  Judge  in  Admiralty  of  the  Exchequer  Court  for 
the  New  Brunswick  District. 

In  the  future  the  Admiralty  decisions  will  be  published  in  this  series  of 
Reports. 


ER,R,.A.T.A.- 


Errors  in  cases  cited  are  corrected  in  the  Table  of  Cases  Cited. 

Page  149,  for  Pmi  HawkeAury,  N.  S,,  read  Paint  Tu]^]»er,  N.  S. 

Pa^e  154,  line  2,  for  was  to  be  considered  read  are  to  be  considered  ; 
and  in  line  20  the  word  of  immediately  following  the 
word  area  is  surplusage. 


GENERAL  ORDERS   REGULATING  THE  PRO- 
CEDURE  OF  THE    EXCHEQUER  COURT 

OF  CANADA. 


General  Order  of  March  Tth,  1888. 

In  pursuance  of  the  provisions  contained  in  the  55th 
section  of  the  Act  50-61  Victoria,  chapter  16,  intituled 
An  Act  to  amend  the  Supreme  and  Exchequer  Courts  Act, 
and  to  make  better  provision  for  the  trial  of  claims  against 
the  Crown,  and  of  the  13th  section  of  The  Expropriation 
Act,  it  is  ordered  that  the  following  Rules  in  respect 
of  the  matters  hereinafter  mentioned  shall  be  in  force 
in  the  Exchequer  Court  of  Canada. 

Reference  of  Claim  by  Head  of  DbpartmeI^t. 

1 .  Whenever  a  claim  is  referred  to  the  Court  by  the 
Head  of  any  Department  of  the  Government  of  Canada, 
the  claimant  shall  file  with  the  Registrar  a  statement 
of  his  claim,  and  shall  leave  at  the  office  of  Her  Ma- 
jesty's Attorney-Q-eneral  of  Canada  a  copy  thereof  with 
an  endorsement  thereon  in  the  form  "A"  ife  the 
schedule  hereto,  and  the  pleadings  and  procedure  sub- 
sequent thereto  shall  be  regulated  by  and  conform,  as 
near  as  may  be,  to  the  mode  of  pleading  and  procedure 
in  proceedings  against  the  Crown  by  petition  of  right. 
-  2.  Repealed. 

3.  Repealed. 

• 
Motion  for  Judgment  by  Default. 

4.  A  motion  for  judgment  by  default,  pursuant  to 
rules  80  or  81  of  The  Exchequer  Court,  may  be  made 
ex  parte  if  a  copy  of  the  information  or  statement  of 
claim  with  an  endorsement  as  provided  by  rule  14  of 
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The  Exchequer  Court  is  served  personally  upon  the 
defendant. 

Discovery  of  Documents. 

Rule  95  of  The  Exchequer  Court  is  repealed  and 
the  following  rule  substituted  therefor : — 

5.  The  Attorney-Q-eneral,  plaintiff  or  petitioner  after 
the  time  for  delivering  the  defence  has  expired,  and 
any  party  after  the  defence  is  delivered,  may  obtain  an 
order  of  course,  upon  praecipe,  directing  any  other 
party,  or  any  officer  of  the  Crown,  to  make  discovery  on 
oath  of  the  documents  which  are  or  have  been  in  his 
possession  or  power  relating  to  any  matter  in  question 
in  the  action. 

Matters  pending  before  the  Official  Arbitrators. 

6.  Unless  it  is  otherwise  specially  ordered,  any  mat- 
ter pending  before  the  Official  Arbitrators  when  the 
Act  first  herein  mentioned  came  into  force  which  had 
then  been  heard  or  partly  heard,  or  which  has  since 
been  heard  by  them,  shall  be  continued  before  them  as 
Official  Referees,  and  their  report  thereon  shall  be  made 
to  the  court  in  like  manner  as  if  such  matter  has  been 
by  the  court  referred  to  them  under  the  twenty-sixth 
sectio^  of  the  said  Act. 

7.  The  255th  rule  of  The  Exchequer  Court  respecting 
the  enlargement  or  abridgment  of  time  shall  apply  to 
the  doing  of  any  act  or  the  taking  of  any  proceeding 
hereunder. 

Dated  this  seventh  day  of  March,  1888. 

(Signed)        Q-EO.  W.  Burbidge, 

J,  E.  (J. 


SCHEDULE 


Form  A. 

The  claimant  prays  for  a  statement  in  defence  on  be- 
half of  Her  Majesty  within  four  weeks  after  the  date 


GENERAL  ORDERS. 

of  service  hereof,  or  otherwise  that  the  statement  of 
claim  may  be  takeu  as  confessed. 


OKRERAL  ORDER  OF  DECEMBER   15TH,    1888. 

In  pursuance  of  the  provisions  contained  in  the 
55th  section  of  the  Act  60-51  Victoria,  chapter  16, 
intituled  An  Act  to  amend  the  Svpreme  and  Exchequer 
Courts  Act  J  and  to  make  better  provision  for  the  trial  of 
claims  against  the  Crown^  it  is  ordered  that  the  following 
Rules  in  respect  of  the  matters  hereinafter  mentioned 
shall  be  in  force  in  the  Exchequer  Court  of  Canada. 

Befebences  under  the  182nd  and  183rd  Sections 

OF  The  Customs  Act, 

1.  Every  reference  to  the  court  of  any  matter  in 
pursuance  of  the  182nd  section  of  The  Customs  Act 
shall  be  heard  without  pleadings,  unless  the  Judge 
otherwise  directs,  but  any  question  of  law  arising  upon 
any  such  reference  may,  as  in  other  cases,  be  stated  in 
the  form  of  a  special  case  for  the  opinion  of  the  court. 

2.  Every  such  matter  shall  be  deemed  ripe  for  hear- 
ing as  soon  as  the  reference  of  the  Minister  of  Customs, 
and  the  papers  and  evidence  referred,  are  filed  with 
the  Registrar  of  the  court. 

Proceedings  IN  REM. 

3.  In  any  proceeding  in  rem  for  the  condemnation  of 
any  thing,  the  information  shall  be  served  by  posting 
up  a  copy  thereof  in  the  office  of  the  Registrar  of  the 
court,  and  by  taking  one  of  the  following  steps,  that  is 
to  say : — 

(a)  If  such  thing  is  in  the  custody  of  any  Collector 
of  Customs  or  of  Inland  Revenue,  or  other  officer 
or  person  for  the  Crown,  one  copy  of  such  information 
shall  be  posted  up  in  the  office  of  such  Collector, 
officer,  or  person,  as  the  case  may  be,  and  another  copy 
thereof  posted  up — 
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(1)  Oa  tlie  cboor  or  some  eonspicuone  part  of  the 
warehouse  or  building  in  which  sueh  thdng  is  stoned 
or  kept  ;  or 

(2)  la  the  case  of  a  vessel,  railway  carriage,  car,  or 
other  thing  not  so  stored  or  kept,  on  some  conspicuous 
part  thereof ; 

(b)  If  such  thing  has  been  delivered  up  to  the 
owner,  or  any  person  for  him,  a  copy  of  the  information 
shall  be  served,  upon  such  owner  or  person  in  like 
manner  as  in  other  cases  ; 

(c)  If  such  thing  has  been  sold  under  any  law 
authorizing  such  sale,  a  copy  of  the  information  shall 
be  posted  up  in  the  office  of  the  Collector,  officer,  or 
person  in  whose  custody  the  same  was  at  the  time  of 
such  sale. 

4.  In  any  case  not  provid'ed  for  in  the  rule  nest 
preceding  the  Judge  may  make  such  order  for  service 
as  to  him  seems  just. 

5.  Every  person  who,  after  proceedings  for  the  con- 
demnation of  any  such  thing  mfiy  have-  been  com- 
menced, desires  to  claim  the  same*  shall — 

(a)  €ri  ve  security  to  the  satisfaction  of  the  Judge  by 
a  bond  in  a  penal  sum  of  not  less  than  two  hundlred 
dollars,  or  by  a  deposit  of  a  sum  of  money  not  less 
than  such  amount,  for  the  paymen^t  of  the  costs  of  the 
proceedings  for  condemnation  ;  and 

(b)  File  a  statement  of  his  claim  with  the  Registrar 
of  the  court,  and  serve  a  copy  thereof  upon  Her 
Majesty's  Attorney-Q-eneral  of  Canada,  and  such  state- 
ment of  claim  shall  disclose  the  name,  residence  and 
occupation  or  calling  of  the  person  making  it,  and  be 
accompanied  by  an  affidavit  of  the  claimant,  or  of  his 
agent  having  knowledge  of  the  facts,  setting  forth  the 
nature  of  the  claimant's  title  to  such  thing. 

6.  If  within  one   month  after   the  service  of  the 
nformation  security  for  costs  is  not  given  and  a  claim 


&fi]»SRAL 

made,  as  hdreiakefestf  meniikHiedv  tka  Aiiamey-Q-en- 
eral  may  set  dowB  tha  actioa  «h  mdiioa  &i  judgment, 
and  aaeii  judgment  shall  be  given:  u^eiii  the  inform- 
ation f»  the  court  considers  the  Attorney-General 
entitled  to. 

JOWBIB   OS*    PBOCBKD1NQ&   IN  REM.  ANV    IN  PER- 
SONAM. 

%.  Wheve*  bj  the  MwmiMiMi  06  any  •flfenee  masy 
thing  is  liable  to  condemnation,  and  the  offendec  is 
aba  liaUfr  toia.  penalty,.  snehcenrtfewBaiioni  aadpenalty 
mapp  1Mb  enferosdi  and  reecnreTed  u  oMe  awl  tike*  mmud 
pBoeeeUng,  but  mh  jndgiBisnA  fiiff  any  siwk  peaadiky 
shaMi  he  fpr^m  agauMt  any  penen  wb&  htt»  haAi  been 
sexTMk  with  the  tnfavmatiea,  es  made*  m  datcDi  tor  aneh 
thing  as  herdjubefoze  pporiobei^.  or  hnr  otherwiae  been 
mafife  er  faeeiHDje  m  party  tto.  ansk  pssceediJiff;. 

sHoirr-HAirD  wbttsiks. 

8.  Every  short-hand  writer  emplpyed  under  authority 
of  the  court,  shall,  if  directed  by  the  Judge,  Regis- 
trar, Referee  or  Commissioner  be&re  whom,  the  examin- 
ation of  any  witness  is  taken,  or  if  requested  by  any 
party  to  the  proceeding,  furnish  to  such  Registrar, 
Referee  or  Commissioner  four  copies  of  the  notes  of 
eTidence;  one  of  which  sB»lT  be  handed!  Ur  the 
Judge,  one  filed  of  record  inr  the  cotrrt,  and  the*  others 
giTen  to  the  plarntrff  and  defendetnt  respectirely. 

9.  On  any  such  examinatron  there  shall,  in  addition 
to  any  fee  now  payable,  be-  paid  to,  the*  Regfstrar, 
acting  Registrar,  Referee  or*  Gbnnnissioner,  the  fcUow- 
ing  fees  : — 

(1)  By  the  party  calling  the  witness 
for  each  hour  occupied  by  such 
examination $1  50 

{2}  M  notes  ef  eriden^ce  are  JEnamifihecJ:, 
for  each  folio-  thereof,  deducting 
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any  sum  previously  paid  under  the 
preceding  item  in  respect  of  such 
examination 0  15 


If  such  notes  of  evidence  are  furnished  as  herein- 
before provided  by  direction  of  the  Judge,  Registrar, 
Referee  or  Commissioner,  the  fee  last  mentioned  shall 
be  paid  by  the  party  who  called  the  witness,  but  if 
furnished  at  the  request  of  either  party,  then  by  such 
party. 

10.  I  f  any  fee  herein  mentioned  is  not  paid  by  the 
party  liable  therefor,  it  may  be  paid  by  any  other 
party  to  the  proceeding  and  allowed  as  a  necessary 
disbursement  in  the  cause,  or  the  Judge  may  make  such 
order  in  respect  of  such  evidence  and  the  disposal  of 
the  action  or  proceeding  as  to  him  seems  just. 

11.  Any  acting  Registrar,  Referee  or  Commissioner  to 
whom  any  such  fee  is  paid  shall  forthwith  transmit 
the  same  to  the  Registrar  of  the  court. 

(Signed,)     Geo.  W.  Burbidge, 

December  15th,  1888. 


GENERAL  ORDER  OF  JANUARY   12TH,   1891. 

In  pursuance  of  the  provisions  contained  in  the  55th 
section  of  The  Exchequer  Court  Act^  it  is  ordered 
that  the  following  Rules  in  respect  of  the  matters 
hereinafter  mentioned  shall  be  in  force  in  the  Ex- 
chequer Court  of  Canada : — 

1.  Rule  116  of  the  Exchequer  Court  of  Canada  is 
hereby  repealed  and  the  following  substituted  there- 
for:— 

Trials. 

Rule   116. 

When  any  action  is  ripe  for  trial  or  hearing,  a 
judge  may,   on   application   of  any   party   and  after 
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sammons  served  on  all  parties  to  the  suit,  fix  the  time 
and  place  of  trial  and  hearing,  and  may  direct  when 
and  in  what  manner  and  upon  whom  notice  of  trial  or 
hearing,  together  with  a  copy  of  the  Judge's  order,  is 
to  be  served,  and  such  notice  and  order  shall  be  forth- 
with served  accordingly. 

Sittings  of  the  Exchequer  Court  of  Canada,  at  which 
any  action  ripe  for  trial  or  hearing  may  be  set  down 
for  trial  by  either  party  thereto,  upon  giving  the 
opposite  parly  ten  days'  notice  of  trial,  or  by  consent 
of  parties,  and  without  taking  out  any  summons,  or 
obtaining  any  directions  as  hereinbefore  provided,  may 
be  held  at  any  time  and  place  appointed  by  a  Judge, 
of  which  notice  shall  be  published  in  the  Canada 
Gazette. 

Such  sittings  will  be  continued  from  day  to  day  until 
the  business  coming  before  the  court  is  disposed  of 

On  the  first  day  of  each  of  such  sittings,  the  court  will 
hear  any  argument  of  demurrer,  special  cases,  motion  for 
judgment,  appeal  from  the  Report  of  the  Registrar  or 
other  officer  of  the  court,  or  other  motion,  application 
or  business  which  cannot  be  transacted  by  a  Judge  in 
Chambers. 

2.  Rule  120  of  The  Exchequer  Court  of  Canada  is 
hereby  repealed  and  the  following  substituted  there- 
for:— 

Rule  120. 

In  case  the  Judge  is  unable  from  any  cause  to  attend 
on  the  day  fixed  for  any  sitting  or  for  the  trial  of  any 
issue,  such  sitting  or  trial  shall  stand  adjourned  from 
day  to  day  until  he  is  able  to  attend. 

Dated  at  Ottawa,  this  12th  day  of  January,  A.D.  1891. 

(Signed,)    Geo.  W.  Buubidge, 

J*  E,  (7. 


IN  THE  EXCHEQUER  COURT  OF  CANADA. 


GENERAL  ORDER. 


In  pursuance  of  the  provisions  of  the  55th  section  of 
The  Exchequer  Court  Act  (60-51  Victoria  Chapter  16 
and  52  Victoria  Chapter  38),  it  is  ordered  that  the 
following  rules  shall  be  in  force  in  respect  of  any 
action,  suit,  matter  or  proceeding  that  may  be  had  or 
taken  in  the  Exchequer  Court  of  Canada  under  or  by 
virtue  of  The  Exchequer  Court  Amendment  Act,  1891, 
(54-55  Victoria  Chapter  26) :    . 

1.  The  process,  practice,  pleadings,  times  for  taking 
proceedings,  forms  and  modes  of  procedure  prescribed 
by  the  General  Sules  and  Orders  of  the  Exchequer 
Court  of  Canada  of  the  fourth  of  March,  18*76,  and  by 
subsequent  G-eneral  Rules  and  Orders  of  the  said  Court 
shall  apply  to  any  action,  suit,  matter  or  proceeding 
that  may  be  had  or  taken  in  the  said  Court  under  or 
by  virtue  of  The  Exchequer  Court  Amendment  Act,  1891, 
and  such  General  Bules  and  Orders  shall,  notwith- 
standing any  exception  or  limitation  contained  therein, 
apply  as  well  to  cases  in  which  the  cause  of  action 
arises  in  the  Province  of  Quebec  as  to  other  cases. 

2.  Subject  to  such  General  Rules  and  Orders,  the 
practice  and  procedure  from  time  to  time  in  force  in 
Her  Majesty's  High  Court  of  Justice  in  England  in 
respect  of  like  actions,  suits,  matters  or  proceedings 
shall  apply  to  any  action,  suit,  matter  or  proceeding 
that  may  be  had  or  taken  in  the  Exchequer  Court  of 
Canada  under  or  by  virtue  of  The  Exchequer  Court 
Amendment  Act,  1891. 

Dated  at  Ottawa,  this  13th  day  of  November,  1891. 

(Sd  )        Geo.  W.  Burbidoe, 

«/.  E»  G. 
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DETERMINED  BY  THE 


Exchequer  Court  of  Canada, 


'  HOMELINB  BOUEaET Claimant; 

AND 

HEE  MAJESTY  THE  QUEEN  Respondent. 

Compensation  and  damages — Dedication  of  kighwaif — SimiUmty  of  the  law 
of  England  and  of  the  Province  of  Quti)ec  respecting  the  doctrine  of 
dedication  or  destination — 18  Vie,  (Prov.  Oan,)  c.  100  s.  41,  sub-see. 
9 — Gonstruction  of 

Prior  to  the  construction  of  the  St.  Charles  Branch  of  the  Intercolonial 
Railway,  the  claimant  was  in  possession  of  property  in  the  village 
of  Lanzon,  in  the  Coonty  of  L^vis,  P.  Q.,  which  was  divided  into 
41  lots  with  a  street  laid  out  through  them.  A  plan  of  the  lots 
showing  the  location  of  the  street,  had  been  recorded  in  the 
Bagistry  Office  for  the  County  of  L^vis. 

In  the  construction  of  the  railway  the  Crown  diverted  thi^ 
street,  purchasing  for  that  purpose  one  of  the  41  lots  in  the 
claimant's  property.  Although  the  municipal  corporation  had 
never  taken  any  steps  to  declare  the  said  street  a  public  way,  it  wai 
used  as  such,  was  open  at  both  ends,  and  formed  a  means  of  com- 
munication between  two  other  streets  ^n  the  village,  and  work  had 
been  done  and  repairs  made  thereon  under  the  direction  of  the 
rural  inspector  of  roads.  The  municipal  council  had  also,  at  one 
time,  passed  a  resolution  for  the  construction  of  a  side-walk  on 
the  street,  but  nothing  was  done  thereunder. 

Upon  the  hearing  of  the  claim  it  was  contended  on  behalf  of  the 
claimant  that  the  street  in  question,  at  the  time  of  the  expropria- 
tion, was  not  a  highway  or  public  road  within  the  meaning  of  The 
GovemTMrU  Railways  Act,  1861  (44  Vic.  c.  25),  but  was  her 
private  property,  and  that  she  was  entitled  to  compensation  for  its 
expropriation. 

The  Crown's  contention  was  that,  at  the  date  of  the  expropria- 
tion, the  Biyeet  was  a  highway  or  public  road  within  the  meaning 


1888 
June  30. 


statement 
•r  WmetM, 


2  EXCHEQUER  COURT  REPORTS.  [VOL.  11. 

1888  of  Tike  Government  Bailivays  Act,   1881  (44  Vic.  c.  25),  and  that 

^  ^^^"^  the  Crown  had  satisfied  the  provisions  of  sec.  5,  sub-sec.  8  and  sec. 

^  49  thereof,  by  substituting  a  convenient  road  in  lieu  of  the  por- 

THEQaEEN.        tion  of  street  so  diverted,  and  *hat  the  claimant  was  therefore  not 

entitled  to  compensation. 
Held: — (1.)  That  the  question  was  one  of  dedication  rather  than  of 
prescription  ;  that  the  evidence  shewed  that  the  claimant  had 
dedicated  th3  street  to  the  public  ;  and  that  it  was  not  necessary 
for  the  Crown  to  prove  user  by  the  public  for  any  particular  time. 
(2.)  That  the  law  of  the  Province  of  Quebec  relating  to  the  doctrine 

of  dedication  or  destination  is  the  same  as  the  law  of  England. 
Senible, — That  18  Vic.c.lOO,sec.  41,  sub-sec.  9  (Prov.Can.)  is  a  temporary 
provision  having  reference  to  roads  in  existence  on  July  Ist,  1855, 
which  had  been  left  open  and  used  as  such  by  the  public  without 
contestation  during  a  period  of  ten  years  or  upwards.  Myrand  v. 
L^ar^,  (6  Q.  L.  R.  120)  and  Guy  v.  City  of  Montreal  (25  L.  C.  J. 
132),  referred  to. 

This  was  a  claim  arising  out  of  an  expropriation, 
for  the  purposes  of  the  St.  Charles  Branch  of  the  Inter* 
colonial  Railway,  of  a  street  whereof  the  property 
was  alleged  to  be  in  the  claimant,  and  for  damages 
to  other  lands  belonging  to  her  caused  by  the  con- 
struction thereof.  The  claim  was  originally  referred 
to  the  full  board  of  the  Official  Arbitrators,  but  being 
pending  before  them  when  The  Exchequer  Court  Act 
(50-51  Vic.  c.  16)  came  in  force,  it  was  transferred  to 
the  court  under  the  provisions  of  the  59th  section  of 
said  Act. 

The  facts  of  the  case  are  fully  set  out  in  the  judg- 
ment. 

April  26th,  1888 

Belleau,  Q.  0.  for  the  claimant:  The  property  in 
the  street  has  never  passed  out  of  the  claimant's 
hands.  There  are  only  two  ways  whereby  the 
municipal  corporation  could  have  gained  title  to 
it,  viz.,  either  by  grant  from  the  claimant,  or  by  pres- 
cription.    (Cites   Quebec  Municipal  Code)  (1).     There 

(1)  Art.  749. 
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has  been  no  grant ;  but  has  there  been  a  title  acquired      ^^^ 
by  prescription  ?  By  statute  passed  by  the  Legislature  BouRaET 
of  the  Province  of  Canada  in  1865  (18  Vic.  c.  100,  8^1>'theO 

sec.  9),  there  must  be  uninterrupted  user  by  the  public      

for  ten  years  to  give  a  prescriptive  title  to  the  munici-  of  ca«iMi«i. 
pal  authorities.  If  this  statute  was  repealed  by  the 
Municipal  Code  (it  not  being  reproduced  therein)  then 
we  go  back  to  the  old  term  of  prescription  of  thirty 
years.  There  has  been  no  title  gained  either  by  ten 
or  thirty  years  prescription  as  the  corporation  has 
never  taken  any  steps  to  declare  the  street  a  public 
way.  Cites  Parent  t.  Daigle  (1),  Johnson  v.  Archam* 
bault  (2). 

Dnmin,  Q.  C.  for  the  respondent:  There  has 
been  a  dedication  of  the  street  by  the  claimant  in 
asmach  as  she  deposited  a  plan  of  her  property, 
showing  the  location  of  the  street,  in  the  Registry 
Office  for  the  County  of  L6vis.  The  municipal  council 
has  also  expended  money  on  the  road,  presumably 
with  the  claimant's  knowledge  and  consent,  and  so 
title  has  been  gained  by  prescription  as  well.  The 
claimant  could  not  have  closed  the  road  up  before  th  e 
expropriation.  It  was  a  highway  within  the  meaning 
of  art.  749  of  the  Quebec  Municipal  Code,  and  within 
the  meaning  of  The  Government  Railways  Act,  1881. 
Cites  My  rand  v.  L6gar€  (8),  as  to  law  of  dedication  of 
highways  in  the  Province  of  Quebec. 

Befleau,  Q  C,  in  reply :  The  case  of  Myrand  v.  L6gari 
did  not  decide  that  dedication  of  a  highway  was 
sufficient  of  itself  to  devest  an  owner  of  his  property 
therein.  There  must  also  be  user  by  the  public,  and 
title  gained  by  prescription. 

BuBBiDGE,  J.,  now  (June  30th,  1888)  delivered  judg- 
ment. 

(1)  4  Q.L.R.  164.  (2)  14L.C.R.  222, 

(3)  6  Q.  L.  R.  120, 


4  EXCHEQUER  COURT  REPORTS.     [VOL.  II. 

1888  This  is  a  claim  for  $681.00  for  2,Y24  square  feet  of 

BouRGBT  land  in  the  village  of  Lauzon,  County  of  Levis,  expro- 

The  Queen  P^*^*®^  ^7  ^^^  Crown  for  the  purposes  of  the  St.  Charles 

Branch  of  the  Intercolonial  Railway,  and  for  $1,350 

w  J^^   *  for  damages  to  other  lands  of  the  claimant  caused  by 

the  construction  of  the  said  St.  Charles  Branch.     Some 

time  not  later  than  the  year  187*7,  the  claimant,  being 
possessed  of  property  in  the  village  of  Lauzon,  divided 
it  into  41  lots,  as  shown  by  the  plan  thereof  (exhibit  No. 
8).  Through  these  lots  a  street  named  Couillard  street 
was  laid  out,  connecting  St.  Joseph  street  with  Port 
Joliette,  a  small  cove  or  harbour  on  the  River  St. 
Lawrence.  The  plan  put  in  evidence  (exhibit  No.  8), 
on  which  this  street  is  indicated,  does  not  purport  to 
be  a  copy  of  a  plan  on  file  in  the  registry  office  of  the 
County  of  L6vis,  but  it  is  apparent  that  a  plan  or  des- 
cription of  the  division  was  recorded,  for  the  lots  shown 
on  the  copy  bear  the  numbers  of  the  cadastre  of  the 
village  of  Lauzon,  and  Mr.  Carrier,  the  registrar,  gave 
from  the  books  of  reference  in  his  office  a  list  and  the 
^umbers  of  the  lots  which  still  belong  to  the  claimant. 

Of  the  41  lots,  all  of  which  front  upon  Couillard 
street,  the  claimant  sold  13  before  the  year  1880.  From 
that  date  to  1882, when  the  St.  Charles  Branch  l^ailway 
was  built,  none  appear  to  have  been  sold.  In  the  con- 
struction of  the  railway,  the  Crown  diverted  Couillard 
street,  purchasing  for  that  purpose  from  the  claimant 
the  lot  indicated  on  exhibit  No.  8  by  the  cadastral 
number  271,  and  opened  a  way  to  Joliette  street,  also 
indicated  thereon,  the  grade  and  character  of  the  way 
from  Joliette  street  to  the  Port  being  very  considerably 
improved. 

It  appears  that  the  village  corporation  had  never 
taken  any  steps  to  declare  Couillard  street  a  public 
way.  It  was,  however,  used  as  such,  was  open  at 
both  ends,  formed  a  means  of  communication  betweeu 
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St.  Joseph  street  and  Port  Joliette,  and  work  had  been      1888 
done  and  repairs  made  thereon  under  the  direction  of  Bourobt 
the  inspector  of  streets.    The  village  council,  it  also  np^^.  q^^^^ 
appears,  had  at  one  time  passed  a  resolution  for  the 


construction  of  a  sidewalk  on  the  street,  but  nothing  ,^/JJ 
was  done  thereunder. 

The  claimant's  contention  was  that  Couillard  street, 
in  1882,  was  not  a  highway  or  public  road  within  the 
meaning  of  The  GovernmerU  Railways  Act,  1881  (44 
Vic.  c.  26),  but  was  her  private  property,  for  the  expro- 
priation of  which  she  is  entitled  to  compensation  ;  and 
that  as  the  street  formed  part  of  the  whole  property, 
she  is  entitled  to  be  indemnified  for  any  depreciation 
in  value  of  the  2Y  lots  still  held  by  her,  caused  by  the 
construction  of  the  railway.  The  lots  immediately 
adjoining  the  railway  she  had  previously  parted  with, 
and  unless  Couillard  street  at  the  time  belonged  to 
her,  no  part  of  her  property  was  expropriated ;  and  it 
was  admitted  that,  in  that  case,  there  was  no  damage 
caused  thereto  by  the  construction  of  the  railway  for 
which  she  would  be  entitled  to  compensation. 

The  Crown's  contention  was  that,  at  the  date  of  the 
expropriation,  Couillard  street  was  a  highway  or  pub- 
lic road  within  the  meaning  of  The  Government  Rail- 
ways Aclj  1881,  which  authorized  the  acts  complained 
of,  and  that  the  Crown  had  satisfied  the  provisions  of 
the  statute  (44  Vic,  c.  25,  sec.  5,  sub.-sec.  8,  and  sec.  49) 
by  substituting  a  convenient  road  in  lieu  of  the  portion 
of  street  so  diverted,  and  that  the  claimant  was,  there- 
fore, not  entitled  to  compensation.  That,  I  think, 
would  be  the  result  if  Couillard  street,  in  1882,  was  a 
highway  or  public  road  within  the  meaning  of  the  act 
referred  to ;  and  if  the  law  of  the  Province  of  Quebec 
is,  in  respect  of  the  doctrine  of  dedication,  the  same  as 
the  law  of  England,  I  shall  have  no  difficulty  in  com- 
ing to  the  conclusion  that  it  was  at  that  time  a  public 
and  not  a  private  way. 
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1888  The  facts  and  circumBtances  of  the  case  disclose,  I 

BouRGBT  think,  most  clearly  an  intention  on  the  part  of  the 

The  Ouken  ^^^^^  *^  dedicate  the  street  to  the  public  use  as  a  public 

highway,  and  in  such  a  case  use  by  the   public  for 

j^^^  any  particular  time  is  not  necessary.  ( Woodyer  v.  Had- 
den)  (1).  The  question  is  not  primarily  one  of  prescrip- 
tion, but  of  dedication.  An  intent  to  dedicate  may, 
speaking  generally,  be  presumed  from  the  user  by  the 
public  for  a  period  corresponding  with  the  statutory 
limitation  of  real  actions,  and  such  a  user  for  a  period 
less  than  that  may  be  important  in  connection  with 
other  facts  concurring  to  show  an  intent  to  dedicate. 
(Dtllan  on  Municipal  Corporations)  (2).  The  public  right 
in  such  cases,  however,  rests  upon  a  dedication  actual 
or  implied. 

For  the  claimant,  it  was  urged  that  the  law  of  Que- 
bec with  respect  to  dedication  was  not  the  same  as 
that  of  England,  and  that,  in  such  a  case  as  the  present, 
a  prescription  of  ten  years  was  necessary  to  create  the 
public  right,  and  that  at  any  time  before  the  expiry  of 
that  period  the  claimant  could,  so  far  as  the  public 
is  concerned,  have  closed  the  street.  In  this  connection 
I  was  referred  to  Parent  v.  Dai^le  1871,  (3),  in  which 
Meredith,  0.  J.,  and  Stuart,  J.  held,(Casault,  J.  dissenting) 
that  the  road  in  question  which  had  been  enjoyed  as 
such  for  30  years  and  upwards  by  the  plaintiff,  the 
defendant  and  others  having  occasion  to  use  itj  was  to  be 
deemed  a  public  road  within  the  meaning  of  sub-sec.  9, 
sec.  41,  of  the  Lower  Canada  Municipal  and  Road  Act  of 
1855  (18  Vic.  c.  100).  By  that  sub-sec.  it  is  provided  that  : 

Any  road  left  open  to  and  used  as  such  by  the  public,  without  con- 
testation of  their  right,  during  a  period  of  ten  years  or  upwards,  shall 
be  held  to  have  been  legally  declared  a  Public  Highway  by  some  com- 
petent authority  as  aforesaid,  and  to  be  a  road  within  the  meaning  of 
the  Act. 

(1)  6  Taun.  126 ;  2  Sm.  Lead.       (2)  3rd  ed.  ss.  637-8. 
Cas.  9th  ed.  165.  (3)  4  Q.  L.  R.,  164. 
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deferring  to  this  provifiioii  Ramsay,  J.  in  Ctup  v.  The      1888 
ail/  of  Montreal  (1),  says :  Bourgkt 

By  the   18th   Vic,  cap.    100,   sec.  41,  s-s.  9,  a  special  statutory  rp^j,  qJjjj'jjj 
prescription  of  ten  years  was  given  to  all  roads  left  open  and  used  hy       


the  public  for  ten  years.  That  is  to  say,  a  right  of  way  or  servitude  JJr 
was  established  in  favo.r  of  the  public  by  ten  years  enjoyment.  But  ^^^g"*— ^ 
in  the  Act  of  1660,  which  was  an  Act  to  consolidate  the  Act  of  the  18th 
Vic.  and  its  amendments,  the  section  giving  the  prescription  was 
omitted,  and  it  does  not  appear  in  any  subsequent  Act.  There  was 
however,  no  clause  repealing  the  section  referred  to.  It  may  be  a 
question  whether  the  18th  Vic.  was  not  impliedly  repealed  by  the  con- 
solidating Act.  But  this  does  not  appear  to  be  applicable  to  roads  in 
towns,  and,  therefore,  we  must  hold  that  the  only  prescription  that 
can  accrue  to  the  public  in  towns  is  that  of  30  years.  It  may  be  a 
fair  enough  inference  from  the  judgment  of  Myrand  v.  L4gar^  (2),  that  « 

we  had  decided  that  the  18th  Vic.  was  still  in  force.  I  am  not  pre- 
pared to  say  that  I  feel  bound  by  that  dictum.  There  was  a  sixty 
years  possession;  the  road  being  perfectly  cut  off  fr^m  ihe  rest  of  the 
property,  and  I  see  by  my  notes,  which  are  not  printed  in  the  report, 
that  this  was  the  view  I  expressed.  It  can  hardly  be  seriously  con- 
tended that  there  is  evidence  in  the  case  before  us  of  a  prescription  of 
30  years.  We  have,  therefore,  only  to  enquire  whether,  a^  matter  of 
fact,  there  w^as  an  abandonment  of  the  continuation  of  the  street  by  Mr. 
Quy,  the  father,  and  subsequently  by  the  children,  to  the  pubHc. 

It  is  farther  to  be  observed  that  the  competent  au- 
thority mentioned  in  sub-sec.  9,  is  defined  in  sub-sec. 
8,  which  reads  as  follows  : 

Every  road  declared  a  Public  Highway  by  any  Process-Verhaly  By-law, 
or  Order  of  any  Grand  Voyer,  Warden,  Commissioner  or  Municipal 
Council,  legally  made,  and  in  force  when  this  Act  shall  commence,  shall 
be  held  to  be  a  Boad  within  the  meaning  of  this  Act,  until  it  be  other- 
wise ordered  by  competent  authority. 

Sub-section  8  is  clearly  a  temporary  provision  having 
reference  to  roads  in  existence  at  the  date  of  the  com- 
ing into  force  of  the  Act,  and  I  am  inclined  to  the 
opinion  that  sub-sec.  9  is  to  be  read  with  it,  and  con- 
strued as  limited  to  roads  which  had,  on  the  1st  July, 
1855,  been  left  open  and  used  as  such  by  the  public, 
without  contestation  of  their  right,  during  a  period  of 

(1)  25  L.  C.  J.  at  p.  136.  (2)  6  Q.  L.  R.  120. 


' 
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1888  ten  years  or  upwards.    That  view  of  the  scope  of  the 

BouRGET  provision  affords  a  reason  for  its  not  appearing  in  any 

But  even  if  the  18th  Vic.  c.  100  sec.  41  snb-sec.  9  is 


t^ still  in  force,  I  do  not  think  that  it  is  conclusive  of  the 

proposition  that,  in  the  Province  of  Quebec,  there  can 
be  no  dedication  of  the  public  way  without  a  prescrip- 
tion of  ten  years.  It  is  said  in  Angell  an  Highways 
(1),  that  the  doctrine  of  dedication  is  of  purely 
common  law  origin.  I  think,  however,  that  the  dicta 
of  Sir  A.  A.  Dorion,  C.  J.,  and  of  Ramsay,  J.  in  Myrand 
V.  L6gar6  (2),  and  in  Guy  v.  City  of  Montreal  (3),  justi- 
fy me  in  concluding  that,  in  reference  to  the  doctrine 
of  dedication  or  destination,  the  law  of  Quebec  does 
not  differ  from  the  law  of  England,  as  will  be  seen 
from  the  following  extracts.  In  Myrand  v.  Ligar4  (4) 
(ut  supra)  t  Sir  A.  A.  Dorion  C.J.  says : — 

Une  propri^te  prir^e  peut  devenir  propri^te  publique,  lorsqu'elle  est 
d^clarde  telle  par  une  autorit^  compdtente  ou  encore  par  la  dedication 
que  le  propri^taire  en  fait  pour  I'uaage  du  public.  Un  chemin 
ou  une  route  peuvent  itre  ^tablis  par  un  proc^verbal  ou  autre 
acte  emanant  des  autorit^  municipales,  (autrefois  des  officiers 
de  voiries)  conform^ment  aux  dispositions  de  la  loi,  ou  ils  peuvent 
I'etre  par  tout  acte  du  propri^taire  indiquant  clairemcnt  son  intention 
de  le  c^der  au  public.  Ainsi  lorsqu'un  propri6taire  ourre  sur  sa  pro- 
pri6t^  une  rue  ou  une  place  publique  et  qu'il  j  concMe  des  terrains  en  lea 
d^gnant  comme  attenant  k  telle  rue  ou  place  publique,  sans  aucune 
r^erve  de  son  droit  de  propri^t^,  il  n'y  ft  aucun  doute,  que  par  1' usage 
que  le  public  en  fait,cette  rue  ou  place  publique  ne devienne  propri^t^ 
publique,  k  I'usage  non  seulement  de  ceux  qui  j  ont  acquis  des  terrains 
riverains,  mais  k  I'^gard  de  tons  ceux  qui  peuvent  avoir  k  y  passer, 
c'est-&-dire,  k  P^gard  du  public  en  g^n6ral.  Get  effet  ne  r^sulte  pas  de 
la  convention  faite  avec  les  acqu^reurs  des  terrains  cM^s,  car  alors  il 
n'y  aurait  qu'eux  et  leurs  ayants-cause  qui  pourraient  exiger  I'accom- 
plissement  des  conventions  port6es  dans  leurs  contrats,  ni  de  la  pres- 
cription qui  aequiert  toujours  une  possession  pendant  une  p^riode 
d^termiii^e  par  la  loi,  pour  qu'elle  puisse  conf^rer  un  droit  quelconque  ; 
ce  qui  imprime  ce  caract^re  de  rue  ou  de  place  publique  au  terrain 

(i;  §  133.  (3;  26  L.  C.  J.  p.  132. 

(2)  6  Q.  L.  R.  p.  120.  (4)  Page  122. 
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indiqu^  comine  tel  par  le  propri^taire,  c'est  la  d^cation  ou  I'abandon-  1888 
qu'il  en  a  fait  au  public  par  une  d^laration  expreese  et  qui  regoit  son  -p^'"*'^ 
execution  par  I'ouvertore  de  telle  rue  ou  place  k  Pusage  du  public.  ^^ 

Page  123  :  TheQd.en. 

II  n'est  pas  meme  n^cessaire  que  cette  dedication  soit  faite  par  ^rit ; 
il  Buffit  que  les  drconstances  Boient  telles,  qu'ellea  indiqueiit  clairement '< 
que  I'intention  du  propri^taire  a  M  de  faire  un  abandon  de  son  terrain 
au  public,  pour  qu'il  ne  puisse  plus  s'opposer  h  ce  que  le  public  s'en 
serve  conformement  k  sa  destinalion. 

Page  128 : 

Comme  I'on  voit  cet  arret  n'a  pas  6ii  fond^  sur  la  prescription,' mais 
sur  I'abandon  que  le  propri^laire  avait  fait  de  partie  de  sa  propriety  en 
reconstrulBant  son  mur  de  cldture. 

Les  auteurs  reconnaissent  du  reste  que  le  public  pent,  comme  un 
particulier,  acqu^rir  par  la  prescription  la  propria t^  d'un  chemin.  En 
effet  si  un  particulier  acquiert,  par  trente  ans  de  possession  exclusive, 
la  propriety  d'un  terrain  qui  appartient  h  autrui,  on  ne  voit  pas  pour- 
quoi  la  possession  non  interrompue  du  public,  pendant  trente  ans,  ne 
Jul  feraitpas  ^alement  acqu6rir  la  propriety  d'un  chemin,  d'une  rue 
ou  d'une  place  publique. 

Page  124 : 

Cependant  comme  ce  n'est  pas  tant  par  la  prescription  que  par 
I'abandon  que  le  propri^taire  est  cens^  avoir  fait  de  sa  propri^td  que  le 
cbemin  devient  chemin  public,  il  n'est  pas  n^cessaire  que  le  public  en 
ait  eu  la  possession  pendant  trente  ans. 

II  n'est  pas  question  dans  ces  citations  de  la  possession  de  trente  ans. 
C'est  aux  tribunaux  k  juger,  si  d'apres  les  circonstance8,le  public  a  joui 
d'un  chemin  assez  longtemps  pour  faire  pr^umer  que  le  proprii^taire 
en  a  fait  I'abandon. 

And  in   Guy  v.  City  of  Montreal  {ut  supra)  the 
learned  Chief  Justice  remarks  (1) : — 

C'est  ce  que  cette  cour  a  ddcid^  k  Quebec,  dans  une  cause  de  Myrand 
V.  L^r/,  en  s'appuyant  sur  des  principes  du  droit  fran^ais  qui,  sur  ce 
point,  ne  different  gu^re  des  r^les  indiqu^es  par  Dillon.  Nous  avons 
m^me  dddar^  dans  cette  cause,  qui  est  rapport<^e  au  6e  voL  des  rapports 
judiciaires  de  Quebec,  p.  120,  oil  toutes  les  autorit^  sont  cities,  qu'il 
n'^tait  pas  n^cessaire  que  la  destination  du  propri^taire  fut  dtablie  par 
^rit,  mais  qu'elle  pouvait  s'inf^rer  des  circonstances  sous  lesquelles  le 
public  avait  joui  du  terrain  en  litige. 

In  the  latter  case  Ramsay,  J.  says  (2) : 

(1)  Page  134.  (2)  Page  136. 
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1888  The  law  of  England  and  that  of  France  appear  to  agree,  although 

y^>^^       ]^f^  Dillon  calls  the  doctrine  anomalous  (1 ),  and  the  Supreme  Court 

BOURQBT  ^ 

^^  of  the  United  States  has  likewise  adopted  it.  This  indicates,  I  think. 
The  Queen. that  some  great  principle  jostifies  the  existence  of  the  doctrine,  and  I 
don't  think  it  U  difficult  to  dbcover  it.  When  the  law  requires  that  a 
.^^  ^  donation  shall  be  in  writing,  it  is  a  rule  of  positive  law  that  it  declares, 
and  not  what  is  essential  to  the  contract.  A  donation  might  quite 
well  exist  without  a  writing,  and  certain  donations  without  writings  are 
maintained. 

Dillou  (2)  says  that  the  doctrine  of  dedication  is 
founded  in  public  convenience  and  has  been  sanctioned 
by  the  experience  of  ages,  that  without  such  a  princi- 
ple it  would  be  difficult,  if  not  impracticable,  for  so- 
ciety in  a  state  of  advanced  civilization  to  enjoy  the 
advantages  which  belong  to  its  condition  and  which 
are  essential  to  its  accommodation,  that  the  importance 
of  the  principle  may  not  always  be  appreciated,  bat 
we  are  in  a  great  degree  dependent  on  it  for  our  high- 
ways and  streets  and  the  grounds  appropriated  as 
places  of  amusement  or  of  public  business. 

I  am,  therefore,  of  opinion  that,  at  the  date  of  expro- 
priation of  the  land  in  question  in  this  matter,  Couil- 
lard  street  was  a  public  highway,  and  that  the  claim- 
ant is  not  entitled  to  compensation. 

Judgment  for  respondent^  with  costs. 

Solicitors  for  claimant :  Belteau,  Stafford  S^  Belleau. 

Solicitors  for  respondent :  Casgrain^  Angers  S^  Hamel. 


(1)  Mun.  Corf.  3rd  ed.  §630.  (2)  Mun.  Corf,  3rd  el.  §  627. 


VOL.  II.]  EXCHEQUER  COURT  REPORTS.  H 


JEAN  VfiZINA Ciaimant;      isas 

AND  Ju^3h. 

HEE  MAJESTY  THE  QUEEN Respondent. 

Government  railvxiy — Pamagesfrom  operation  of  railway — Exprofriation — 
Dej^nciation  in  value  of  land  to  owner — Market  value. 

It  is  tlie  real  value  of  the  land  to  the  owner  at  the  time  of  the  ezpro- 
priatLon  that  must  be  taken  as  the  basis  of  compensation  ;  and 
where  claimant  sought  to  recover  damages  in  respect  of  a  portion 
of  his  farm  as  a  gravel  pit,  but  failed  to  show  that  it  had  a  value 
quoad  hoc  at  the  time  of  the  taking^  the  court  declined  to  assess  its 
value  otherwise  than  as  farm  land. 

(2).  A  portion  of  the  claimant's  property,  although  not  damaged  bj  the 
construction  of  the  railway,  was  injuriously  affected  by  its  opera- 
tion, inasmuch  as  near  a  certain  point  thereon  trains  emerged 
suddenly  and  without  warning  from  a  snow-shed,  frightening  the 
claimant's  horses,  and  thereby  interfering  with  the  prosecution  of 
his  work. 

Held :  That  this  was  a  proper  subject  for  compensation. 

(3).  Where  certain  land  remaining  to  the  owner  was  not  appreciably 
affected  in  respect  of  the  value  it  had  to  him  for  the  purposes  of 
occupation,  the  damages  were  ascertained  and  assessed  in  respect 
of  its  depreciation  in  market  value. 

1  HIS  was  a  case  arising  out  of  an  expropriation,  for 
the  purposes  of  the  St.  Charles  Branch  of  the  Interco- 
lonial Railway,  of  certain  farm  property  owned  and 
occupied  by  the  claimant  Vezina  in  the  parish  of  St. 
Joseph,  county  of  Levis,  P.Q. 

The  facts  of  the  case  are  fully  set  out  in  the  judg- 
ment. 

June  4th,  1888. 

Belleau,  Q.  C.  for  claimant ; 

DrouiUj  Q.  0  for  respondent. 

BuRBlDQE,  J.  now  (June  30th,  1888)  delivered  judg- 
ment. 
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1888  ()n    the    18th     August,     1882,    the    date    of   the 

viziNA  expropriation  in  this  matter,  the  claimant  was  in 
Thb  Queen  Possession  of  a  farm  in  the  Parish  of  St.  Joseph,  in  the 
_-—__  County  of  Lfevis,  Province  of  Quebec,  containing,  ac- 
,f^^^^  cording  to  the  deed  under  which  he  holds,  one  hun- 
dred and  thirty-three  ( 188)  arpents,  and  according  to 
Mr.  Louis  Napoleon  Carrier — one  of  the  witnesses  for 
the  claimant — about  one  hundred  and  forty  (140)  ar- 
pents. This  farm,  with  the  buildings  then  thereon,  the 
claimant  purchased  in  March,  1876,  subject  to  certain 
seigneurial  rights,  for  the  sum  of  |8,660.00.  Subse- 
quently, he  built  thereon  a  house  costing  about 
$1,200.00,  and  a  shed  at  a  cost  of  about  1100.00.  The 
claimant  used  this  farm  principally  for  dairy  purposes, 
and  with,  it  appears,  success  and  profit.  It  does  not 
appear  that  the  value  of  farms  in  this  neighborhood 
generally,  or  this  one  in  particular,  increased  between 
1876  and  1882.  Mr.  Onesime  Carrier — one  of  the 
claimant's  witnesses — speaking  on  this  point,  said 
that  he  did  not  see  any  reason  why  the  lands  in  that 
place  would  have  decreased  or  increased  in  value  since 
fifteen  years  before  the  construction  of  the  railway. 
According  to  this  evidence,  the  property  would,  in 
1882,  have  been  worth  about  |5,000.00  ;  though  the 
witnesses  for  the  claimant  placed  its  value,  including 
buildings,  at  a  date  immediately  preceding  its  expro- 
priation, at  sums  ranging  from  $7,000.00  to  $8,000.00. 

The  St.  Charles  Branch  of  the  Intercolonial  Railway 
crosses  this  property  in  two  places,  as  shown  in  ex- 
hibits 6  and  1), — the  total  area  expropriated  being 
8.077  arpents. 

In  the  record  will  be  found  a  statement  of  a  claim 
for  compensation  made  by  the  claimant  against  the 
Crown  in  August,  1885,  for  $22,784.00.  This  is  not 
material,  however,  except  as  showing  how  such  claims 
as  these  are  sometimes  exaggerated,  because  the  claim- 
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ant's  attorney,  on  the  hearing,  abandoned  it  and  pro-      i^^ 
ceeded  upon  a  statement  filed  by  him,  which  is  as    ViziNA 

^°"<>^»=                                                                                       TheQuekn. 
Land  expropriated,  6  arpents  and  10  perches $   800.00  

44,606  cubic  yards  of  gravel  at  6  eta 2,676.00        .^^fi»r 

Damages 4,000.00 

17,476.00 

The  44,606  cubic  yards  of  gravel  were  taken  from  a 
I>orlion  of  the  land  expropriated  in  1882  adjoining  the 
right  of  way,  and  containing  2.9*1*1  arpents;  and  in 
respect  thereof  the  question  arose  as  to  whether  or  not 
the  claimant  was  to  be  paid  for  this  land  by  the  acre, 
as  fanning  land,  or  by  the  cubic  yard  of  contents  as  a 
gravel  pit.  If  the  claimant  could  have  used  this  piece 
of  land  as  a  gravel  pit  to  any  more  advantage  than  he 
could  have  used  it  as  farming  land,  he  would,  I  think, 
be  entitled  to  be  allowed  its  value  as  a  gravel  pit. 
But  there  is  no  evidence  that  it  was  ever  so  used  by 
the  claimant,  or  any  reason  to  believe  that  it  would 
ever  have  been  of  any  use  to  him  for  that  purpose. 
Looking,  therefore,  to  its  value  to  the  owner  at  the 
time  of  the  ej^propriation,  and  apart  from  the  evidence 
that  the  land,  for  the  purposes  of  a  gravel  pit,  was 
worth  from  $80  to  |100  per  acre,  I  see  no  reason  to 
allow  the  claimant  any  thing  more  for  the  piece  of  land 
than  I  shall  allow  for  that  immediately  adjoining  it, 
which  was  taken  at  the  same  time  for  the  line  of  rail- 
way. 

For  land  such  as  that  expropriated  in  this  case,  $40 
or  $50  per  acre  would,  I  think,  be  a  fair  price  if  a  con- 
siderable number  of  acres  were  so  taken  as  not  seriously 
to  injure  the  balance  by  the  manner  of  severance.  But, 
taken  in  the  place  and  manner  in  which  this  was 
taken,  I  am  of  opinion  that  $100  per  acre  is  not  an  un- 
reasonable value  to  put  upon  it. 
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1888  With  reference  to  the  depreciation  in  value  of  the 

viziNA    property,  the  claimant's  witnesses  agreed  generally  in 
The  Ouebn  ®***^^S  ^^^^  ^Y  reason  of  the  construction  of  the  rail- 
way, the  value  of  the  farm  had  depreciated  two-thirds. 


*  ^*^   ^  Two  of  them  stated  the  amount  of  depreciation   at 

14,000.00, — ^the  sum  claimed  in  the  statement  of  claim. 

I  understand  them  to  reach  that  amount  by  taking  the 
value  of  the  farm  (probably  excluding  the  buildings) 
at  $6,000.00,  and  allowing  two-thirds  of  that  amount. 

On  this  branch  of  the  case,  little  or  no  assistance  is 
given  by  the  evidence  of  the  witnesses  called  for  the 
Crown ;  and  were  it  not  very  clear  that  the  witnesses 
for  the  claimant  have  seriously  and  greatly  misappre- 
hended the  inconveniences  occasioned  by  the  construc- 
tion of  the  railway,  it  might  be  that  I  would  feel  justi- 
fied in  allowing  the  claimant  the  amount  of  their  esti- 
mate. 

By  reference  to  the  plan  and  the  evidence  it  will  be 
seen  that  the  farm  is  divided  by  the  railway  into  three 
parts  nearly  equal  in  extent.  On  the  north-westerly 
part  are  the  claimant's  house,  barn  and  other  buildings. 
The  highway  and  the  railway  separate  this  part  from 
the  centre  portion,  and  the  latter  is  separated  from  the 
south-easterly  portion  by.  the  railway,  where,  near  the 
river  L'AUemand,  it  again  crosses  the  farm.  I  shall 
hereafter  refer  to  these  three  parts  respectively,  and  in 
the  order  mentioned,  as  parts  1^  2  and  8. 

Part  lis  injuriously  affected,  not  by  the  construction, 
but  by  the  operation  of  the  railway.  The  injury,  as 
stated  by  the  witnesses,  consists  in  the  proximity  of  the 
railway  to  the  claimant's  buildings.  In  addition,  at  a 
point  near  the  claimant's  barn,  is  the  western  end  of  a 
long  snow-shed  from  which  trains  emerge  suddenly 
and  without  notice  or  warning,  causing  the  claimant's 
horses  to  be  much  frightened. 

From  part  1  to  part  2,  which  was  used  principally  as 
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a  pasture,  the  claimant  has  convenient  access  by  a  sub-      i^^^ 
way.    The  injury  to  part  2  consists  in  this,  that  by  the    vAzina 
construction  of  the  railway  a  well  and  spring  at  the  .^^^  qubbn 
westerly  end  thereof  were  destroyed,  and  that  access      -— 
therefrom  to  the  river  L' Allemand  was  cut  off.     The  ,_^?^. 
claimant's  cattle,  before  the  expropriation,  were  accus* 
tomed  to  drink  either  at  the  spring  or  at  the  river ;  and 
the  fences  of  the  pasture  were  always  so  arranged  as  to 
give  them  access  to  one  or  the  other.    The  witnesses 
for  the  claimant  all  agreed  that  there  is  not  on  part  2 
any  other  spring  or  natural  water  course,  and  that  the 
cattle  cannot  now  be  driven  to  the  river  L'Allemand 
which  is  on  part  8.    They  have,  I  think,  however, 
greatly  magnified  any  difficulty  there  is  in  procuring 
water  for  the  cattle. 

It  appears  from  the  evidence  of  the  claimant's  son 
that  there  is  at  the  easterly  end  of  part  2,  a  ditch  which 
is  filled  with  water  except  in  the  dry  season.  When  I 
visited  the  property,  in  the  present  month,  there  was  a 
good  stream  of  water  running  from  this  ditch,  and  it 
was  evident,  I  think,  from  the  character  of  the  land  that 
there  would  be  no  difficulty— at  least  by  digging  a 
well — ^in  finding,  at  any  time,  an  ample  supply  of 
water  on  part  2. 

Then  again,  in  regard  to  the  means  of  access  to  the 
river  L'Allemand,  the  witnesses  who  stated  that  there 
were  none,  are  entirely  mistaken.  It  appears  that  until 
last  winter,  when  the  snow-shed  was  extended,  the 
claimant  had  a  crossing,  but  that  by  its  extension  that 
crossing  was  destroyed;  and  witness  after  witness 
stated  that  there  is  now  no  way  ofcrossing  the  railway 
because  of  the  ballast  pit.  One  of  the  witnesses,  Mr. 
Simard,  speaks  of  making  a  crossing  by  constructing  a 
bridge  110  feet  long  by  13 J  feet  high.  It  will  be 
observed,  however,  that  the  claimant's  son  does  not 
state  that  there  is  no  crossing  now,  and  the  fact  is  that 
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1888      there  is  a  fair  road  across  the  ballast-pit  with  a  reason- 
vi^A    Skble  grade,  and  a  good  crossing  oyer  the  railway.  These 

The  Ouben  ^  ^^^  ^^  *^®  presence  of  the  claimant's  attorney,  and 
they  bore  evidence  of  having  been  in  use.  Part  2,  then, 


g»g  _,  is  depreciated  in  value  by  the  fact  that  the  claimant 
must  either  dig  a  well  and  pump  water  for  the  cattle 
pasturing  there,  or  drive  them  across  the  railway  tracks 
for  water  during  the  dry  season. 

Part  3  is  injuriously  affected,  according  to  the  evid- 
ence of  the  claimant's  witnesses,  by  the  absence  of  any 
means  of  communication  between  it  and  part  2.  In 
this,  as  I  have  already  stated,  they  are  manifestly  mis- 
taken. The  means  of  communication  are  very  good, 
and  the  depreciation  is  not,  I  think,  very  considerable. 
It  is  clear,  I  think,  from  their  own  evidence,  that  the 
witnesses  for  the  claimant  have  greatly  magnified  the 
inconveniences  under  which  parts  2  and  S  of  the 
claimant's  property  are  used;  and,  consequently, 
have  greatly  exaggerated  the  depreciation  thereof  in 
value.  I  have  no  doubt,  however,  that  the  deprecia- 
tion is  considerable — ^more  perhaps  in  the  market  value 
of  the  property  than  in  its  real  value  to  the  owner  for 
the  purposes  of  occupation.  I  find  some  difficulty  in 
concluding  how  much  I  should  allow  for  this  depre- 
ciation. On  the  whole,  I  do  not  think  from  the  circum- 
stances of  the  case  that  it  can  be  more  than  one-half  of 
the  estimate  given  by  the  claimant's  witnesses  ;  and  I 
shall  assess  the  compensation  to  be  made  to  the  claim- 
ant for  the  depreciation  in  market  value  of  the  pro- 
perty left  to  him,  at  one-third  of  that  value  ;  and,  for 
the  purpose  of  assessing  such  compensation,  I  find  the 
value  of  the  whole  property  before  the  expropriation 
to  have  been  $7,000.  I  think  the  sum  is  large,  but 
entirely  in  accordance  with  the  evidence. 
I  allow  the  claimant : 
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For  8.077  arpents  of  land  expropriated  at  $100  1888 

per  arpent I  807.70    vJzina 

For  depreciation  in  market  value  of  remain-                  TheOdbbn 
ing  property  ($7,000— $807.70--$6,192.30...     20t)4.10      

_   —  ■  for 


$2,871.80 
There  is  no  evidence  of  any  tender  and  the  claimant 
is  entitled  to  interest  from  the  date  of  expropriation, 
and  to  his  costs. 

The  sum  mentioned  is,  however,  assessed  in  reference 
to  every  interest  in  the  said  property  ;  and  it  is  to  be 
paid  to  the  claimant  upon  his  procuring  for  the  Crown 
an  acquittance  from  all  persons  who  may  have  any 
interest  therein.  If  this  should  not  be  possible,  the 
right  is  reserved  to  any  party  interested  to  apply  to 
have  such  sum  apportioned  according  to  such  several 
interests.* 

Solicitors  for  claimant ;  Belleatt^  Stafford  Sf  Belleau, 
Solicitors  for  respondent ;  Casgrain^  Angers  Sf  HameL 

*On  appeal  to  the  Supreme  Court  of  Canada  by  the  claimant,  the 
amount  of  compensation  awarded  him  by  the  Exchequer  Court  was 
increased  upon  the  assumption  that  damages  resulting  from  the 
operation  of  the  railway  had  been  excluded  from  consideration  by  the 
latter  court. 
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1888      BENONI  GUAY... Claimant; 

June  30.  and 

HER  MAJESTY  THE  QUEEN Respondent. 

Expropriation  of  laTid  for  Government  railway — Damage  occamned  by 
vjant  of  crossing. 

Where,  upon  the  expropriation  of  land  for  the  right  of  way  of  a  Govern- 
jiient  railway  through  a  claimant's  property,  a  crossing  over  the 
railway  is  not  provided  by  the  Crown,  damages  will  be  allowed 
for  the  depreciation  of  his  properly  resulting  from  the  absence  of 
such  crossing. 

IHIS  was  a  claim  for  damages  arising  out  of  the  ex- 
propriation of  a  certain  portion  of  land,  belonging  to 
the  claimant  G-uay,  situate  in  the  Parish  of  St.  Joseph, 
County  of  Levis,  P.Q ,  for  the  purposes  of  the  St.Charles 
Branch  of  the  Intercolonial  Railway,  and  the  con- 
sequent depreciation  of  adjoining  lands  of  the  claimant. 
The  facts  of  the  case  are  sufficiently  stated  in  the  judg- 
ment. 

June  5th,  1888. 

BeUeau^  Q.  C.  for  claimant ; 

Drouin^  Q.  C.  and  Angers  for  respondent. 

BuRBlDGE,  J.  now  (June  30th,  1888)  delivered  judg- 
ment. 

Two  properties  in  the  possession  of  the  claimant 
were  crossed  by  the  St.  Charles  Branch  of  the  Interco- 
lonial Railway.  One,  that  upon  which  his  house  and 
bam  were  situated,  in  two  places  ;  the  other,  a  wood- 
lot,  only  in  one.  The  property  first  mentioned  con- 
tained about  thirty-nine  arpents  ;  the  latter  about  forty- 
five.  The  former  was,  for  a  consecutive  number  of 
years  except  one,  valued  for  the  purposes  of  assessment 
at   11,000  ;    the  latter   at   $800.     Only  one  witness. 
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David  Charest,  put  a  value  on  the  first  property  as  a  1888 
whole,  and  he  estimated  its  value  at  $4,000.  I  hesi-  q^Xt 
tale,  however,  to  follow  his  opinion,  as  he,  at  the  same  »,     ^' 

time,  estimated  the  depreciation  of  the  property  by  the      

construction  of  the  railway  at  an  amount  exceeding  the      ^j^ 

sum  which  the  claimant  demands  for  land  and  dam-      

ages  together,  by  nearly  one-half  of  that  sum.  For  the 
two  pieces  of  land  taken  from  this  property,  amount- 
ing in  all  to  1.^7  arpents,  the  claimant,  in  his  statement 
of  claim,  demands  a  sum  of  |200,  which  I  allow.  I 
also  allow  him  $120,  the  amount  claimed  for  1.90 
arpeuts  of  land  expropriated  on  the  other  property. 

"With  reference  to  the  depreciation  of  the  proper.ty 
just  mentioned,  and  apart  from  the  evidence  of  Charest 
before  referred  to,  one  witness  for  the  claimant  esti- 
mated it  at  $900  to  $,1000  ;  one  for  the  Crown,  at 
$200  ;  two  at  $500,  and  one  at  $520. 

The  chief  inconvenience  is  the  difficulty  in  using  the 
sub-way,  which  is  constructed  on  the  side  of  the  hill, 
but,  as  one  of  the  witnesses  suggested,  the  hill  is  not 
steeper  than  it  was  before,  though  there  must  be  con- 
siderable inconvenience  as  the  passage  must  .be  made 
directly,  and  in  a  narrow  place.  I  do  not  attach  any 
considerable  importance  to  what  is  said  by  some  of  the 
witnesses  as  to  the  difficulty  in  getting  water  for  the 
cattle. 

The  depreciation  of  the  wood-lot  is  caused  by  the 
absence  of  a  crossing  (1).  The  reason  why  the  claimant 
was  not  given  any  crossing  is  not  disclosed  by  the 
evidence.  I  think  he  was  enlitled  to  one,*  and  that 
it  could  have  been  constructed  for  a  sum  much  less 
than  the  lowest  estimate  of  the  depreciation  in  value 
of  this  property  for  the  want  thereof  given   by  the 

(1)  Reporter's  Note. — Under  Crown  to  such  effect,  may  order  a 

.52  Vic.  c.  38,  8.  3,  passed  since  the  crossing    to   be  constructed,  and 

above  judgment  was  delivered,  the  the  same  shall  go  in  mitigation  of 

court,  upon  an  undertaking  by  the  damages. 
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1888      witnesses.     With  a  crossing  the  .depreciation  would 

G^      have  been  inconsiderable.  This  depreciation  is  estimat- 

The  Oubbn  ^^  ^y  *^^  Crown's  witnesses  at  sums  varying  from  $200 

to  |800,  and  by  two  witnesses  for  the  claimant  at  $500, 

'•»    ^   includins:  therein  as  well  the  value  of  the  land  taken. 

I  assess  the  compensation  to  be  made  in  this  case  as 

follows  : — 

1.77  arpents  of  land  taken  from  property, 

1st  range I  200.00 

Depreciation  of  said  property 500.00 

1.90  arpents  land  taken  from  property  in 

8rdrange I  120.00 

Depreciation  of  last  mentioned  property....  250.00 


*1,0'70.(0 
To  this  sum  will  be  added  interest  from  June  8th, 
1882,  the  date  of  the  expropriation.  There  is  no  evid- 
ence of  any  tender,  and  the  claimant  is  entitled  to  costs. 
The  compensation  is,  however,  assessed  in  respect  of 
an  estate  free  from  any  charge  or  incumbrance  ;  and 
the  amount  of  such  compensation  is  to  be  paid  to  the 
claimant  upon  his  giving  a  good  acquittance  for  all 
interests  that  may  happen  to  exist  in  or  to  the  said 
property.  Leave  is  reserved  for  either  party,  or  any 
person  interested,  in  case  a  satisfactory  apportionment 
of  the  compensation  money  cannot  otherwise  be  arriv- 
ed at,  to  apply  to  the  court  for  a  distribution  of  the 
same."^ 

Solicitors  for  claimant :   Belleau,  Stafford  Sf  Belleau. 
Solicitors  for  respondent :   Casgrain,  Angei  s  Sc  HameL 

*0n  appeal  to  the  Supreme  Court  of  Canada  by  the  claimant,  the 
amount  of  compensation  awarded  by  the  Exchequer  Court  was  in- 
creased by  the  sum  of  9100.,  the  majority  of  the  court  being  of  opinion 
that  damages  had  not  been  allowed  for  the  depreciation  resulting  from 
the  absence  of  a  crossing. 
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MARIA  E.  KEARNEY Claimant;      ^^ 

AND  Sept.  84. 

HER  MAJESTY  THE  QUEEN Defendant. 

Exfrofrtation  of  land  for  railway  fwyou* — Value  of  land  for  building 
fUTfOBu — Damages  resulting  from  vxint  ofcromng. 

The  Crown  had  expropiiated  a  certain  portion  of  land  which  the 
claimant  contended  was  held  for  sale  as  building  lots.  It  was  es- 
tahlished  in  evidence  that  such  land  had  not  been  laid  off  into  lots 
prior  to  the  expropriation,  and  that  none  of  it  had  theretofore 
been  sold  for  building  purposes.  There  was  evidence,  however, 
to  show  that  there  was  a  remote  probability  that  the  land  would 
become  available  for  such  purposes  upon  the  extension  of  the 
limits  of  an  adjoining  town. 

Heldj  that  while  such  remote  probability  added  something  to  the  value 
which  the  property  would  otherwise  have  had,  compensation 
should  not  be  based  on  any  supposed  value  of  the  land  for  build- 
ing purposes  at  the  time  of  the  expropriation. 

2.  By  the  absence  of  a  crossing  over  the  railway,  claimant  was  deprived 
of  access  to  the  shore,  and  thereby  suffered  loss  in  the  use  and  oc- 
cupation of  the  property  remaining  to  her. 

Heldy  that  claimant  was  entitled  to  compensation  in  respect  of  the 
damage  resulting  from  the  want  of  a  crossing. 

IHIS  was  a  claim  for  damages  consequent  upon  the 
expropriation  of  a  portion  of  the  claimant  Kearney's 
land  for  the  right  of  way  of  the  Dartmouth  Branch  of 
the  Intercolonial  Railway. 

The  property  was  situated  on  the  shore  of  the  harbor 
of  Halifax  (N.S.),  near  the  town  of  Dartmouth,  but  not 
within  the  limits  of  that  town. 

At  the  hearing  it  was  contended,  on  behalf  of  the 
claimant,  that  the  property  was  held  for  sale  as  build- 
ing lots  at  the  time  of  the  expropriation.  The  evidence, 
however,  failed  to  establish  this  as  a  fact ;  but  it  ap- 
peared that  part  of  the  property  bordering  on  the  har- 
bor had  a  certain  value  at  the  time  of  the  expropriation 
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1888  for  bathing  purposes,  and  that  other  portions  of  the 
Kearney  shore  were  used  by  the  claimant  for  various  purposes 
TheOdeen  ^^^™  which  profits  were  derived  by  her. 

The  evidence  of  damage  to  the  property  for  its  i>res- 

SUttement  r»         i  i  t  j     i.     i 

of  wmetu.  ent  purposes  was  counned  to  the  matters  above  stated, 
and  it  was  proved  that : — 

{a).  It  was  injured  as  a  bathing-house  property  by 
the  railway  overlooking  the  bathing  beach. 

(b).  By  reason  of  the  Grovernment  not  having  con- 
structed a  crossing,  it  was  not  as  convenient  to  obtain 
from  the  shore  sea  manure  and  drift  wood  which  the  sea 
cast  up  on  the  shore,  nor  to  deliver  to  ballast-boats,  as  in 
the  past,  ballast  lying  on  the  other  side  of  the  railway. 

The  case  was  argued  on  April  30th  and  May  1st, 
1888,  upon  the  evidence  taken  by  a  special  commis- 
sioner at  Halifax. 

Wallace  for  claimant  ; 

Graham,  Q  C.  for  respondent. 

BuRBiDOE,  J.  now  (September  24th,  1888)  delivered 
judgment. 

The  claimant  is  the  owner  of  a  property  situated 
near  the  town  of  Dartmouth  in  the  Province  of  Nova 
Scotia,  consisting  of  some  seventy  or  eighty  acres  of  land. 
This  property  is  divided  into  two  parts  by  the  Eastern 
Passage  Road,  which  crosses  it  at  a  distance  of  a  mile 
and  a  half  or  two  miles  from  the  slip  in  Dartmouth, 
where  the  ferry-steamers  from  Halifax  land  passengers. 
The  portion  of  the  property  west  of  the  Passage  Road 
is  bounded  on  the  south  by  the  Mount  Hope  Lunatic 
Asylum  property,  and  on  the  west  by  the  harbor  of 
Halifax.  On  this  portion  are  the  claimant *s  residence 
and  garden,  the  situation  of  which  is  indicated  by  plan 
Exhibit  X,  prepared  by  the  witness  James  W.McKenzie, 
who  states  that  of  this  portion  of  the  property  five  acres 
are  cleared  land,  and  one  acre  half  cleared.     He  also 
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states  that  there  are  sixteen  and  three-fourths  acres  of      ^^^ 
uncleared  land  in  the  place,  hesides  six  acres  in  the  Kkarnet 
adjoining  water  lot.     Possibly,  however,  as  the  plan  r^^  qu^^ 

would  appear  io  indicate,  he  intended  to  say  that  there      

were  sixteen  and  three-fourths    acres  including  the^    «j» 
cleared  and  uncleared  land.    The  claimant,  herself, 
testified  that  there  were  18  or  19  acres  between  the 
Passage  Road  and  the  harbor. 

In  1884,  the  Groyernment  of  Canada  constructed  the 
Darmouth  Branch  Railway  from  the  Intercolonial  Rail- 
way through  the  town  of  Dartmouth  and  across  the 
lands  of  the  claimant,  and  others,  to  the  Halifax  Sugar 
Refinery,  as  shown  by  Exhibit  E.  The  place  and  man- 
ner at  and  in  which  this  railway  was  constructed  across 
the  claimant's  property,  are  clearly  shown  by  the  plan 
Exhibit  A.  A  tender  of  |150  for  the  right  of  way 
was  made  to  the  claimant,  and  several  attempts  appear 
to  have  been  made  to  induce  her  to  accept  this  sum, 
but  she  persisted  in  her  refusal, — claiming  at  one  time 
1200  and  ut  another  alleging  that  her  attorney  ad- 
vised her  that  the  damages  to  her  property  were  a  great 
deal  more  than  $150.  The  witness  who  made  the 
tender — Alpin  Grant — does  not  appear  to  be  clear  as  to 
whether  at  this  time  she  claimed  $1,000  or  $2,000. 

No  arrangement  with  her  having  been  arrived  at, 
she  subsequently  instituted  an  action  in  the  Supreme 
Court  of  Nova  Scotia  against  Oaks  and  Paw  (the  con- 
tractors for  the  construction  of  the  Branch  Railway) 
for  trespasses  alleged  to  have  been  committed  upon  the 
property  in  question.  The  defendants  justified  the  acts 
complained  of  by  alleging  entry,  under  directions  of 
the  Government  of  Canada,  for  the  purpose  of  con- 
structing the  Branch  Railway.  On  the  trial  before  the 
Chief  Justice  of  the  court  it  appeared  that  the  order-in- 
council  authorizing  the  construction  of  the  said  Branch 
was  not  passed  until  the  12th  of  December,  1884,  while 
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1888      the  entry  complained  of  had  been  made  during  the 
Kearney  month  of  July  previous.     The  Chief  Justice,  being  of 

T  E  OuEEN  ^P^^^^'^  ^^*''  ^^^  entry  was  unlawful,  directed  judg- 
— -  ment  to  be  entered  for  the  plaintiff  for  $100.  On  ap- 
1^^.*  peal  to  the  Supreme  Court  of  Nora  Scotia,  this  judg- 
ment was  set  aside  on  the  ground  that  no  notice  of 
action  had  been  given  to  the  defendants  in  accordance 
with  the  provisions  of  The  Government  Railiaays  Act, 
1881.  Notice  of  appeal  to  the  Supreme  Court  of  Canada 
was  then  given. 

By  arrangement  between  the  Crown  and  the  claim- 
ant, and  without  prejudice  to  the  appeal  to  the  Supreme 
Court  of  Canada  in  Kearney  v.  Oakes  el  al.y  the  Minister 
of  Railways  and  Canals  has  referred  the  claim  to  the 
Exchequer  Court, — it  being  agreed  that  such  claim 
should  be  heard  on  the  evidence  taken  in  the  case  last 
mentioned,  and  on  such  further  evidence  as  should  be 
taken  in  accordance  with  the  consent  now  upon  file  in 
this  court. 

The  only  question  arising  on  the  reference  is  as  to 
the  amount  of  compensation  that  should  be  awarded 
to  the  claimant  for  the  land  taken  from  her  for  the 
Dartmouth  Branch  Railway,  and  for  damages  in  respect 
of  her  property  being  injuriously  affected  by  the  con- 
struction of  such  railway. 

Now  I  think  it  will  be  convenient  to  consider  and 
dispose  of  several  matters  which  do  not,  so  far  as  I 
understand  the  case,  affect  this  question  of  compensa- 
tion. 

In  the  first  place,  it  was  not  contended  that  the  pro- 
perty east  of  the  Passage  Road  is  affected  in  any  way. 

In  the  second  place,  it  was  suggested  by  a  number 
of  the  witnesses  examined  both  on  the  part  of  the 
claimant  and  of  the  Crown  that  the  claimant's  property 
(and  in  using  that  term  hereinafter  I  wish  to  be  under- 
stood as  referring  only  to  the  portion  west  of  the  Pas- 
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sage  Road)  might  in  the  future  be  available  for  com-      ]^ 
mercial  or  manufacturing  purposes,  such  as  the  erec-  Kearney 
tion  thereon  of  factories,  or,  along  the  harbor  front,  ^fxHK  Queen 
wharves  and  docks.     The  witnesses,  however,  differed 


in  opinion  as  to  whether  or  not  any   value  which  the,  ^^^    ^ 

property  had  in  1 884,  arising  from  this  consideration,      

would  be  increased  or  diminished  by  the  construction 
of  the  railway.  I  have  no  hesitation,  looking  at  all 
the  evidence  on  this  point  and  the  situation  of  the  pro- 
perty, in  accepting  as  correct  the  views  of  those  wit- 
nesses who  were  of  opinion  that,  having  reference  to 
any  such  use  as  this  of  the  property,  the  railroad  in- 
creased, or,  at  least,  did  not  depreciate,  its  value. 

What  I  think  I  may  fairly  designate  as  the  princi- 
pal case  presented  by  the  claimant,  was  directed  to 
showing  the  value  of  her  property  as  consisting  of  a 
number  of  small  building  lots  ;  and  for  this  purpose  a 
plan  (Exhibit  B)  was  put  in  evidence.  This  plan  was, 
I  infer,  made  by  the  witness  William  A.  Hendry,  a 
Deputy  Land  Surveyor,  for,  on  cross-examination,  he 
states  that,  so  far  as  he  knew,  these  building  lots  were 
never  laid  off  before  he  did  it,  and  that  he  did  it  three 
or  four  weeks  before  his  examination  (December  28th, 
1887).  He  also  admits  that,  with  the  exception  of  the 
Eastern  Passage  Road,  there  are  no  roads  on  the  pro- 
perty as  represented  on  the  plan.  This  witness  had 
previously  in  his  direct  examination  stated  that  this 
plan  (Exhibit  B)  did  not  represent  the  best  way  of  lay- 
ing out  the  lots  since  the  railway  was  built,  and  that 
had  he  to  lay  it  out  again  he  would  do  it  differently. 
One  hesitates  to  believe  that  this  witness,  until  the 
truth  w^as  brought  out  in  cross-examination,  deliber- 
ately attempted  to  convey  thedmpression  that  the  divi- 
sion of  the  property  into  building  lots  had  been  made 
prior  to  the  construction  of  the  railway,  and  was  at 
that  time  a  well  settled  and  established  fact,  though  it 
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1888      18  difficult  to  see  what  other  inference  hecoald  wish  or 

Kkarney  expect  those  who  heard  or  read  his  evidence  to  draw. 

The  Queen     The  claimant,  in  her  direct-examination  before  Mr. 

McDonald,  says  that  for  years  she  had  intended  to  have 


Jjj^^^^  the  property  divided  into  building  lots,  and,  in  her 
cross-examination,  that  before  the  construction  of  the 
railway  she  had  never  had  a  plan  laying  the  property 
off  into  lots,  and  that  she  had  never  sold  a  lot.  Now  I 
think  that  anv  one  who  reads  the  evidence  in  this  case 
carefully  must  be  forced  to  the  conclusion,  that,  up  to 
the  time  when  such  evidence  was  given,  there  had 
never  been  any  demand  for  any  portion  of  the  property 
for  building  purposes,  and  that  th«  probability  of  its 
being  made  available  for  any  such  purpose  was  very 
remote  indeed.  That  very  remote  probability  added, 
it  is  true,  something  to  the  value  which  the  property 
would  otherwise  have  had,  but  it  is  perfectly  clear,  I 
think,  that  it  would  be  absurd  to  think  of  assessing 
the  compensation  to  be  paid  to  the  claimant  on  the 
basis  that  in  1884  this  property  consisted  of  building 
lots,  having  at  that  time  a  market  value  as  such. 

Mr.  Grraham,  in  his  argument  for  the  Crown,  observ- 
ed that  the  view  thus  presented  was  fabricated  out  of 
the  slightest  evidence ;  and  I  must  admit  that  I  am  not 
prepared  to  say  that  his  observation  was  unwarranted. 

On  the  claimant's  properly  there  was,  in  1884,  a 
bathing  establishment,  which  had  been  erected  by  a 
company  several  years  before.  It  is  clear,  I  think,  that 
the  place  itself  afforded  exceptional  facilities  for  bath- 
ing, and  the  company  had  expended  some  $1,500  in 
erei^ting  buildings  and  other  improvements.  The  only 
drawback  mentioned  by  any  of  the  witnesses  was  the 
drain  from  the  Asylum  grounds,  to  which  Dr.  Weeks 
referred.  The  company  held  a  lease  from  the  claimant, 
paying  her  a  rental  of  $50  a  year.  After  the  season 
of  1884,  the  enterprise  was  abandoned.     The  claimant 
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contends  that  this  was  caused  by  the  construction,  in      188^ 
that  year,  of  the  railway,  which  it  is  alleged  destroy-  Kearney 
ed  the  privacy  of  the  place.    The  evidence  of  Arthur  rp^j^.  Q^p^^^, 
E.  Harrington,  who  had  been  secretary  and  vice-pre- 


sident of  the  bathing  company,  and  who  was  called  by  ,^^JJJJ 
the  claimant,  disposes  of  this  contention.  He  says  that 
excepting  one  year,  in  which  they  spent  their  profits 
in  improvements,  the  enterprise  did  not  pay.  He  attri- 
buted this  to  the  steamboat  which  they  had,  which 
used  to  break  down,  compelling  them  to  use  row  boats 
in  going  from  Halifax  to  the  bathing-house.  In  1883, 
they  sub-let  to  one  Rudolph,  who  agreed  to  pay  eight 
per  cent,  on  the  company's  outlay,  but  who  never  paid 
anything. 

The  claimant  also  alleged  that  the  railway  prevent- 
ed her  from  again  leasing  the  bathing  premises,  which 
subsequently  fell  into  her  hands.  She  says  that  she 
had  several  applications,  but  that  the  applicants  refus- 
ed to  take  the  premises  when  they  saw  the  embank- 
ments of  the  railway.  On  cross-examination,  however, 
she  admitted  that  Rudolph  was  the  only  applicant  she 
could  remember,  and  that  he  made  no  offer.  He,  as  I 
understand  the  evidence,  is  the  person  in  whose  hands 
the  enterprise  failed  to  pay  before  the  construction  of 
the  railway.  I  am  satisfied  that  no  case  has  been  made 
out  to  justify  me  in  allowing  the  claimant  any  special 
damages  on  this  branch  of'her  case. 

Apart  from  the  general  question  of  the  depreciation 
of  the  claimant's  property  by  the  severance  of  the  part 
expropriated,  she  contends,  and  I  think  justly,  that  she 
has  suffered  loss  by  reason  of  the  absence  of  a  railway 
crossing.  This,  I  think,  she  was  entitled  to,  and  with- 
out it  she  has  no  convenient  access  to  the  shore. 

It  has  prevented  her,  as  she  alleges,  from  selling  bal- 
last and  sea-manure,  and  from  gathering  drift-wood,  as 
had  previously  been  her  custom  to  do,  and  from  which, 
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1888      in  some  years  at  least,  she  derived  a  profit,according  to 
Kearney  her  own  estimate,  of  about  one  hundred  and  twenty- 
TheOueen^^®  dollars.     For  such  damage,  I  shall  allow  her  five 
hundred  dollars  ($500). 


jwtaMit.      Now  in  respect  to  the  value  of  the  right  of  way  and 

the  damage  caused  by  the  severance,  it  is  not  possible 

to  reconcile  the  evidence,  and  I  shall  not  attempt  to  do 
so.  It  is  clear,  I  think,  that  at  one  time  in  1884,  the 
claimant  was  willing  to  accept  two  hundred  dollars 
for  the  right  of  way,  and  looking  at  the  evidence  of 
Lewis  P.  Fairbanks  and  James  "W.  Turner,  or  at  the 
assessment  roll,  or  the  amount  paid  to  other  proprie- 
tors (whose  lands  were  also  affected  by  the  construc- 
tion of  the  rail way),this  sum  would  appear  to  constitute 
a  sufiicient  indemnity.  I  am  inclined  to  think  that  it 
did  not  inadequately  represent  the  market  value  of  the 
land  expropriated — apart  from  any  question  of  sever- 
ance. 

On  the  other  hand,  the  proprietors  who  surrendered 
their  lands  freely,  or  for  small  sums,  were  anxious  to 
have  the  road  constructed,  and  those  who  exacted  any 
may  not  have  exacted  a  full  indemnity.  Then,  too,  I 
do  not  think  the  claimant,  when  she  offered  to  accept 
two  hundred  dollars,  knew  where,  or  understood  how, 
the  railway  would  cross  her  property  ;  and  it  is  clear 
that  there  was  no  agreement  which  prevents  her  now 
demanding  a  full  indemnity.  I  think,  if  I  allow  her 
compensation  at  the  rate  of  $1,200  per  acre,  at  which 
rate  she  sold  S^  acres  to  the  authorities  of  the  Lunatic 
Asylum,  I  will  allow  her  a  sum  sufficient  to  indemnify 
her  fully  for  the  land  taken,  and  for  all  damages  to  the 
property  other  than  the  special  damages  arising  from 
the  want  of  a  crossing.  It  was  suggested  on  the  argu- 
ment, though  it  is  not  in  evidence,  that  in  paying  her 
$4,000  for  3J  acres  of  the  land,  the  Asylum  authori- 
ties desired  to  put  an  end  to  certain  litigation  then  ex- 
isting between  them  and  the  claimant. 
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There  is  besides  this,  however,  evidence  of  the  sale      18^8 
to  them  of  four  acres  of  cultivated  land   by  Thomas  Kearney 
Mott,  for  |4,400.     I  would  not,  however,  feel  J^sti'THEOuEEN 
fied  in  assessing  the  compensation  to  J>e  paid  in  this 


case  at  so  large  a  sum  were  it  not  that,  apart  from  ^^^^SH. 
every  other  consideration  which,  in  1884,  made  this 
property  valuable,  I  was  satisfied  that  its  proximity  to 
Dartmouth  and  Halifax,  its  beautiful  and  convenient 
situation  on  the  harbor  of  Halifax,  and  the  probabi- 
lities, more  or  less  remote,  of  its  being  at  some  time 
saleable  for  one  or  more  villa  residences,  or  for  manu- 
facturing or  commercial  purposes,  or  even  at  some 
distant  time  as  building  lots,  gave  it  at  that  date  a 
value  which  it  would  otherwise  not  have  had. 

I  assess  the  compensation  to  be  made  to  the  claimant 
in  this  case,  on  giving  the  Crown  a  good  and  sufficient 
discharge,  at  two  thousand  and  twelve  dollars  ($2,- 
012) ; — on  fifteen  hundred  and  twelve  dollars,  parcel 
of  which,  I  allow  interest  from  the  13th  August,  1884, 
the  date  on  which  the  first  plan  and  description  were 
filed  in  the  office  of  the  Registrar  of  Deeds  for  Halifax 
County. 

I  also  allow  the  claimant  her  costs  in  this  court ;  and 
I  reserve  leave  to  either  party  to  apply  for  further 
directions.* 

Judgment  for  claimant.^  with  costs. 

Solicitor  for  claimant :  T.  /.   Wallace  ; 

Solicitor  for  respondent :   W,  Graham. 

''K)ti  appeal  to  the  Supreme  Court  of  Canada  by  the  claimant,  the 
amount  of  compensation  awarded  by  the  Exchequer  Court  was  in- 
creased on  the  ground  that  it  did  not  appear  that  such  compensation 
was  assessed  in  view  of  the  future  damage  that  may  result  from  the 
want  of  a  crossing. 
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1888      ETIENNB    SAMSON,    and    others)   . 

—J.,  (Cr-AlMANra^ \  APPELLA.NTS, 


Oct.  22. 


AND 

Appeal  from  axoard  of  Official  Arbitrators — Expropriation  of  land  for  Gov^ 
ernment  railway — Title  to  beach  lots  granted  by  Orown  prior  to  Con- 
federation— Valvation — Contract,  breach  of 

Claimants'  title  to  a  water-lot  at  Levis,  in  the  harbor  of  Quebec,  was 
based  on  a  grant  from  the  Lieutenant-Governor  of  Quebec  prior 
to  Confederation.  The  grant  contained,  int^  aHa,  a  provision 
that,  upon  giving  the  grantee  twelve  months'  notice,  and  paying 
him  a  reasonable  sum  as  indemnity  for  improvements,  the  Crown 
might  resume  possession  of  the  said  water-lot  for  the  purpose  of 
public  improvement. 

Held :  The  property  being  situated  in  a  public  harbor,  this  power  of 
resuming  possession  for  the  purpose  of  public  improvement^  would 
be  exercisable  by  the  Crown  as  represented  by  the  Qovemment  of 
Canada.    Holman  v.  Green  (6  Can.  S.  C.  R,  707)  referred  to. 

2.  Inasmuch  as  the  Crown  had  not  exercised  this  power,  but  had  pro- 
ceeded under  the  expropriation  clauses  of  The  Government  RaiU 
ways  Acty  the  claimants  were  entitled  to  recover  the  fair  value  of 
the  lot  at  the  date  of  expropriation.  That  value,  however,  should 
be  determined  with  reference  to  the  nature  of  the  title. 
The  claimants  sought  to  recover  from  the  Crown  the  amount  of 
damages  they  alleged  they  were  obliged  to  pay  to  a  contractor 
who  wa^  prevented  by  the  expropriation  from  completing  tbe 
construction  of  a  wharf  he  had  undertaken  to  build  for  them. 

Held :  That  as  the  contractor  had  been  prevented  from  completing  the 
construction  of  the  wharf  by  the  exercise  of  powers  conferred  by 
Act  of  Parliament,  the  claimants  were  excused  from  any  liability 
to  him  in  respect  of  the  breach  of  contract,  and  could  not  main- 
tain any  claim  against  the  Crown  in  that  behalf. 

Appeal  and  cross-appeal  from    an  award   of  the 
Official  Arbitrators. 

The  facts  of  the  case  are  recited  in  the  judgment. 
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April  28rd,  1888.  i««8 

Belteau,  Q.  0.  for  appellants.  Samson 

V. 

Hoggj  for  respondent.  The  Queen. 

BuBBiDGE,  J.  now  (October  22nd,  1888)  delivered j, 
judgment. 

In  this  matter  there  is  an  appeal  and  a  cross-appeal 
from  an  award  made  on  the  26th  day  of  February,  1886, 
by  Messrs.  Compton,  Simard  and  Muma, — Mr.  Cowan 
dissenting. 

On  November  12th,  1884,  the  Chief  Engineer  of  the 
Intercolonial  Railway  for  the  Government  of  Canada 
took  possession  of  a  water  lot  at  Levis,  in  the  Province 
of  Quebec,  then  in  the  possession  of  the  claimant  and 
others,  and  upon  which  they  were  at  that  date  con- 
structing a  wharf. 

Prior  to  that  date  a  tender  of  $18,^)00.  had  been 
made  to  the  claimant  for  the  lot  and  wharf  in  question, 
and  a  plan  and  description  thereof  had  been  filed  in 
the  oflBce  of  the  Registrar  of  Deeds  for  the  County  of 
Levis.  The  tender  appears  to  have  been  made  on  the 
31st  day  of  Oi^tober,  1884,  but  the  exact  date  of  the  fil- 
ing of  the  plan  and  description  is  not,  I  think,  dis- 
closed by  the  evidence. 

The  statement  of  claim  made  is  as  follows : — 

1.  For  a  wharf  in  course  of  construction  at  the  time  of  the 

taking  of  possession  thereof  by  the  Government  on 

13th  November,  1884,  13,832  cubic  yards  at  $1,79....  <^23,514.4() 

2.  Amount  of  the  Beach  Lot  upon  which  the  wharf  is  con- 

structed 254  ft.  in  length  by  70  ft.  in  width,  contain- 
ing 17,780  superficial  feet,  at  $1.30 23,114.00 

3.  Amount  of  value  of  work  to  be  done  to  complete  the 

wharf,  and  claimed  by  the  contractor 744.52 

4.  Amount  of  materials  on  hand,  and  the  whole  of  which 

the  Government  has  taken  in  its  possession 2,013.30 

$49,386.22 

With  reference  to  the  1st  and  4th  items  of  this  claim, 
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1888      the  only  question  that  arises  is  one  of  value.     In  any 

Samhon    view  of  the  case  the  owners  are   entitled  to  the  full 

Thr Queen  ^''^'^^  ^^  *^®  wharf  at  the  date  of  the  expropriation,  and 

of  the  lumber  and  n^aterials   taken  and  used  by  the 

75?       Government.     If  the  statement  of  the  amount  actually 

expended  by  the  claimant  is  accepted  as  correct,  and 

as  affording  the  best  available  evidence  of  such  value, 
there  should,  1  think,  be  added  thereto  a  reasonable 
sum  for  superintendence  and  for  the  use  of,  or  interest 
upon,  the  moneys  expended  during  construction. 

With  reference  to  the  lots  upon  which  the  wharf  is 
constructed,  it  appears  from  the  letters-patent  by  which 
the  same  were  granted,  and  which  were  filed  by  direc- 
tion of  the  court  subsequent  to  the  argument  of  the 
appeal,  that  the  owner's  title  is  subject  to  a  number  of 
conditions  and  reservations  and  among  others  to  the 
following : — 

Provided  always,  nevertheless,  and  we  do  hereby  reserve  luito  us, 
our  heirs,  and  successors  full  power  aud  authority  to  erect  and  build 
one  or  more  battery  or  batteries  or  any  other  works  of  military  de- 
fence upon  the  said  lot  or  piece  of  land  hereby  granted,  or  any  jmrt 
thereof,  when  our  or  their  service  may  require  the  same  ;  ])rovided 
further,  aud  we  do  also  hereby  expressly  reserve  unto  up,  our  heirs, 
and  succe^ors,  full  power  and  authority  upon  giving  twelve  months 
])reviou3  notice  to  our  said  grantee,  her  heirs  or  assigns,  to  resume  for 
the  puq)08e  of  public  improvement,  the  possession  of  the  said  lot  or 
piece  of  land  hereby  granted  or  any  part  thereof,  upon  payment  or 
tender  of  payment  to  her  or  them  of  a  reasonable  sum  as  indemnity 
for  the  ameliorations  and  improvements  which  may  or  shall  have  been 
made  on  the  said  lot  or  piece  of  land,  or  on  such  part  thereof  as  may 
be  so  required  for  public  improvements,  and  upon  reimbursement  to 
our  said  grantee,  her  heirs  or  assigns,  of  such  sum  as  shall  have  been  by 
her  or  them  paid  to  our  Commissioner  of  Crown  Lands  for  such  lot  or 
piece  of  land  or  such  part  thereof  so  required  for  public  improve- 
ments ;  and  in  default  of  the  ac^ei)tanceby  our  said  grantee,  her  heirs 
or  assigns,  of  such  sum  so  as  aforesaid  tendered,  the  amount  of  in- 
demnity, whether  before  or  after  the  resumption  of  possession  by  us, 
our  heirs  or  successors,  shall  be  ascertained  by  two  experts,  one  of 
whom  shall  be  nominated  and  appointed  by  our  Governor,  Lieutenant 
Governor  or  person  administering  the  Government  of  our  said  Pro- 
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viuce  for  the  time  being,  and  the  other  by  our  said  grantee,  her  heirs  1888 
or  assigns,  or  in  the  event  of  a  difference  of  opinion  arising  between  "^^^^^ 
the  said  experts^  bj  either  of  thein  the  said  experts  and  a  Tiers-Expert  ^ 

or  Umpire  chosen  by  them.  -  The  Queen 

The  property  being  situated  in  a  public  harbor,  and  b<m»m 
the  grant  having  been  made  with  a  view  to  the  con- 
struction thereon  of  a  wharf,  this  power  of  resuming 
possession  for  the  purpose  of  public  improvement 
would  be  exerciseable  by  the  Crown  as  represented  by 
the  Government  of  Canada  (1). 

The  Crown  has  not,  however,  seen  fit  to  exercise  this 
power,  but  has  proceeded  under  the  expropriation 
clauses  of  The  Oovernment  Railways  Act,  and  is,  I 
think,  liable  to  the  owners  for  the  fair  value  to  them 
of  the  water  lot  at  the  date  of  expropriation.  That 
value  must,  however,  be  ascertained  with  reference  to 
the  nature  of  their  title.  No  one,  it  is  clear,  would 
give  as  much  for  a  lot  the  title  to  which  might  be  de- 
feated by  a  year's  notice,  or  which  was  burdened 
by  conditions,  as  he  would  if  it  was  not  subject 
to  any  such  defeasance  or  burden.  Neither  would 
it  in  the  one  case  be  of  the  same  value  to  the 
owners  as  in  the  other.  At  most  in  this  case  the  own- 
ers were  never  at  any  one  time  sure  of  more  than  a 
year's  occupation  of  the  lots  in  question,  and  of  being 
paid  a  reasonable  sum  for  the  ameliorations  and  im- 
provements thereon. 

With  reference  to  the  8rd  item  of  the  claim,  I  am  of 
opinion  that  the  claimants  are  not  liable  to  the  con- 
tractor. It  was  not  by  their  act  or  fault  that  he 
was  prevented  from  continuing  the  construction  of  the 
wharf,  but  by  the  expropriation  under  the  Act  of  Par- 
liament. The  claimants  are,  therefore,  excused,  and  con- 
sequently are  not  entitled  in  this  respect  to  compensa- 
tion from  the  Crown. 

(1)  Holman  v.  (Jree^i  6  Can.  S.  C.  R.  p.  707. 
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1888  The  claim  referred  to  the  Arbitrators  was  that  of 

s.\MsoN    Marie  Archange  Labadie,   wife   of  Etienne   Samson, 

„,     J!:        Helene  Poir6.  wife  of  George  Guenette,  and  the  said 

1  HE  I^UEEN. 

Etienne  Samson,  while  the  award  is  in  favor  of  Etienne 

<>»g  _  Samson  only,  I  apprehend,  however,  that  this  is  a 
mistake,  as  Mr.  Samson  himself  in  his  evidence  states 
that  the  claimants  are  himself,  his  wife,  and  his  step- 
daughter. 

The  amount  of  the  award  $29,114  -is,  I  fancy, 
given  as  an  indemnity  to  all  persons  who,  at  the  date 
of  expropriation,  had  any  interest  in  the  property,  and 
if  there  was  nothing  but  this  in  the  case  I  should  con- 
tent myself  with  varying  the  award  in  respect  thereof. 

It  is  difficult  to  determine  with  any  certainty  the 
principles  upon  which  the  Arbitrators  have  made  their 
award,  as  they  have  assessed  the  compensation  in  one 
sum,  and  have  not  made  any  report.  It  is  clear,  how- 
ever, I  think,  from  the  evidence  and  the  way  in  which 
the  case  was  presented  to  them,  that,  in  assessing  the 
value  of  the  lots  on  which  the  wharf  was  being  con- 
structed, the  Arbitrators  were  not  afforded  an  oppor- 
tunity of  considering,  and  did  not  consider,  the  nature 
of  the  owners'  title ;  but  that  they  have  valued  the 
property  as  though  the  owners  had  a  title  free  from 
any  such  conditions  as  exist  in  the  present  case  (1). 

I  therefore  set  the  award  aside,  and  remit  the  whole 
matter  to  the  said  Arbitrators,  Messrs.  Cowan,Compton, 
Simard  and  Muma,  now  Official  Referees  of  the  court, 
for  their  re-consideration  and  re-determination,  and  for 
a  report  to  the  court ;  for  which  purpose  they  have 
leave  to  hear  further  evidence  and  the  parties  as  they 
shall  see  fit. 

It  is,  I  think,  desirable  that  such  a  report  should 
show : — 

(1)  Cn^s  071  Coinpaisation  p.   1(K), 
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(1).  The  date  of  the  expropriation,  from  which  date      i*^«« 
the  claimants  should  be  allowed  interest.  Sammon 

(2).  The  persons  entitled  to  the  compensation  money  m     n 
at  that  date,  or  if  they  cannot  fully  ascertain  this  from 


the  evidence,  whether  or  not  the  assessment  is  made  to  ,_[^ 
cover  the  interests  of  all  such  persons. 

(3)   The  amount  allowed  in  respect  of  each  item  of 
the  claim. 

(4).  Any  other  matter  tending  to  show  the  principles 
upon  which  the  assessment  is  made. 

Case  remitted  to  Official  Referees 
for  re-consideration  and  re-de  ter- 
mination ;  the  question  of  costs 
reserved. 

Solicitors  for  appellants :  Belleau,  Stafford  Sc  Belleau. 

Solicitors  for  respondent :  O'Connor  Sf  Hogg, 


3H 
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1888      HER  MAJESTY  THE  QUEEN   (Dk- )    a„„.,.„^ 

>r^,  FENDANT) \    APPELLANT, 


Oct.  22. 


AND 

''^^^^ILS':':!.^^.^^^^^  \  r^^ondent. 

Appeal  frmti  award  of  Official  Arbitrators — Oompetiaation — Valuation  of 
pro]»erty^'4A  Vic,  c.  26,  «.  16,  int^jfretation  of — Adtxintages  derived 
from  a  pvhlic  work — Natv/re  of  title. 

In  aseessing  compensation  to  be  paid  to  an  owner  whose  land  has  been 
expropriated,  the  market  value  of  the  property  should  not  be  ex- 
clusively considered.  Although  the  claimant  has  the  right  to 
sell  his  property,  and  should,  therefore,  be  indemnified  in  respect 
of  any  loss  which,  in  consequence  of  the  expropriation  he  might 
make  on  such  sale,  he  is  not  bound  to  sell,  and  may  reasonably 
prefer  to  keep  his  property  for  the  purposes  of  his  business ;  and 
in  that  case  should  be  indemnified  for  any  depreciation  in  its  value 
to  him  for  the  purposes  for  which  he  has  been  accustomerl,  and 
still  desires,  to  use  it. 

2.  Notwithstanding  the  generality  of  the  terms  of  44  Vic.  c.  25,  s.  16 

(re-enacted  by  R.S.C.,  c.  40,  s.  15,  and  50-61  Vic.  c.  16.  s.  31),  which 
provides  that  the  Official  Arbitrators  shall  take  into  consideration 
the  advantages  accrued,  or  likely  to  accrue,  to  the  claimant,  or  his 
estate,  as  well  as  the  injury  or  damage  occasioned  by  reason  of 
the  public  work,  such  advantages  must  be  limited  to  those  which 
are  special  and  direct  to  such  estate,and  not  construed  to  include 
the  general  benefit  shared  in  common  with  all  the  neighboring 
estates. 

3.  In  assessing  compensation  to  be  paid  to  a  claimant  whose  land  has 

been  expropriated,  the  court  will  look  at  the  nature  of  his  title  as 
one  of  the  criteria  of  value. 

Appeal  and  cross-appeal  from  an  award  of  the  Offi- 
cial Arbitrators. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
judgment. 


for 
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January  28rd  and  24th,  1888.  1888 

Bosid.  Q.  C,  for  appellant ;  The  Queiin 

Hogg  for  the  respondent.  Carbibb. 

BuBBiBGB,  J.,  now  (October  22nd,  1888)   delivered'* 
judgment. 

In  this  case  there  is  an  appeal  by  the  Crown  and  a 
cross-appeal  by  the  respondent  (the  claimant  in  the 
proceedings  before  the  Arbitrators)  from  an  award  of 
161,811.86,  made  on  the  13th  day  of  September,  1886, 
by  Messrs.  Compton,  Simard  and  Muma  (Mr.  Cowan 
dissenting)  on  a  claim  for  1198,006.89  for  compensa- 
tion for  property  expropriated  for,  and  injuriously 
affected  by,  the  construction,  in  the  summer  of  1882,of 
the  St.  Charles  Branch  of  the  Intercolonial  Railway. 

The  property  in  question  was  situated  at  Levis,  in 
the  Province  of  Quebec,  and  consisted  of  beach  and 
water  lots  upon  which  buildings  and  wharves  had  been 
constructed,  and  which  were  used  by  the  claimant  in 
carrying  on  his  business. 

Referring  to  the  premises  occupied  by  the  claimant 
and  the  business  there  carried  on,  A.  H.  Larochelle, 
one  of  his  employees,  gives  the  following  evidence  : — 

Messrs.  Carrier,  Lain^  &  Co.'s  establibliment  is  very  large,  is  situated 
in  the  centre  of  toe  business  part  of  L^vis,  and  in  a  very  advantageous 
position.  I  think  that  apart  from  the  large  buildings  of  the  railway 
companies,  this  establishment  is  the  most  extensive  in  the  Proviuce. 
All  kinds  of  foundry  work  and  mechanism  are  done  there,  in  ii'on, 
brass  and  other  materials,  from  the  construction  of  stoves — large  and 
small — ^to  all  kinds  of  machinery  ;  claimants  also  make  steam  power 
machinery  for  different  kinds  of  mills,  steamboats,  and  other  things 
in  this  kind  of  work. 

Their  yard  before  the  building  of  the  railway  was  suited  for  ship 
buildiog  of  different  species,  which  claimants  built,  and  also  for  the 
repairing  of  ships.  They  also  built  either  for  themselves  or  for  others, 
and  also  had  steamboats  to  repair  their  engines,  or  to  replace  them  by 
others  of  their  own  make. 

It  wsLiK  a  most  prosperous  establishment  and  which,  within  the  last 
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1888        few  years  has  always  increased,  and  every  year  new  machines  and  new 

rr,    ^^X^       ameliorations  have  been  introduced. 
The  Ouekn 

^      '        There  are  a  great  many  stoves  made  in  the  foundry,  but  all  the 

Carrier,    mouldings  which  might  be  wanted  for  the  making  of  steam  machines, 

or  for  other  objects,  are  also  fabricated.  We  also  construct  steam  boilers 


*J*         for  stationary  machines  ;  in  fact,  all  that  could  be  done  by  a  large 
establishment,  even  the  best  of  machinery  for  the  moulding  and  fin- 
ishing of  all  pieces  of  iron,  brass,  or  other  metals,  were  done  at  claim- 
ants' establishnient. 

A  part  of  such  beach  and  water  lots  the  claimant 
held  under  two  grants  mftde  by  the  Lieutenant-Gov- 
ernor of  Quebec,  bearing  date  respectively  the  l*7th  of 
March,  J  878,  and  the  26th  of  October,  1880  ;  and  the 
remaining  portion  under  a  lease  for  twenty  years  from 
1st  May,  1881,  from  one  Charles  McKenzie  who,  I 
assume,  derived  his  title  from  James  McKenzie,  who 
held  under  two  grants  from  the  Crown  bearing  date 
the  I7th  of  August,  1857. 

This  much  appears  from  the  evidence  given  on  the 
hearing  before  the  Arbitrators.  From  the  exemplifi- 
cations of  the  grants,  which  have  by  direction  been 
filed  in  the  case  since  the  argument  on  appeal,  it  ap- 
pears that  such  grants  contained  a  number  of  special 
provisions. 

The  following  is  an  extract  from  one  of  the  grants  of 
17th  August,  1857,  to  James  McKenzie  :    - 

We  do  hereby  grant  unto  the  said  James  McKenzie,  his  heirs  and 
assigns  forever,  full  power  and  liberty  to  use,  occupy  and  enjoy  the 
sjiid  lot  or  piece  of  land  in  any  manner  that  he  or  they  may  think  fit 
by  erecting  a  wharf  or  wharves,  store  or  stores,  or  other  buildings 
thereon,  and  to  apply  the  produce  or  profits  thence  arising  to  his  or 
their  own  u-e  and  benefit^  paying  unto  us,  our  heirs  and  successors  the 
respective  sums  aforesaid,  provided  always,  and  these  our  Letters-Pat- 
ent are  granted  upon  the  express  condition  that  our  said  grantee,  his 
heii-H  and  assigns,  do  and  shall  within  three  years  from  the  date  of 
these  presents,  erect  and  build,  or  cause  to  be  erected  and  built  on  the 
said  lot  or  piece  of  land  hereinbefore  granted,  an  open  wharf  for  the 
greater  convenience  and  accommodation  of  ships  and  vessels  resorting 
to  and  lying  in  our  port  of  Quebec,  and  for  the  more  safe  and  easy 
loading  and  unloading  of  goods,  wares  and  merchandise,  at  the  said 
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wharf  in  and  upon  and  from  and  out  of  any  such  ship  or  vea&el ;  pro-        1888 
vided,  also,  that  every  such  wharf  shall  be  of  a  depth  extending  from  ^    "-rr^ 

%  t  •  t  \  t  t  t  i»l  ^®  yUEEN 

low- water  mark  to  high-water  mark,  aud  not  less  than  seventy  feet  ^ 

in  length  or  frontage,  and  shall  be  constructed  of  proper  materials,  in  Carrier. 
workmanlike  manner,  and  be  so  loaded  as  to  be  capable  of  resisting  n,^^^^^ 
any  pressure  to  which  any  such  wharf  may  be  exposed,  and  shall  be  ^^^  **' 
faced  all  round  with  substantial  timber  of  proper  quality,  so  as  to  pre- 
vent the  loading  from  escaping  into  the  river,  and  shall  be  kept  in  a 
complete  state  of  repair  ;  and  every  such  wharf  shall  be  subject  to  the 
inspection  and  approval,  and  its  safficiency  shall  be  established  by  the 
certificate  of  the  Commi^ioner  of  Public  Works  for  our  said  Prov- 
iDce,or  of  any  person  or  persons  appointed  for  that  purpose  by  the 
Governor,  Lieutenant-Governor,  or  person  administering  the  govern- 
ment of  our  said  Province ;  provided  always  that  our  said  grantee,  his 
beira  and  assigns,  do  and  shall  at  all  times,  after  the  construction  and 
erection  of  any  such  wharf  or  wharves  on  the  said  lot  or  piece  of 
ground,  permit  all  and  every  person  or  persons  whomsoever  to  use 
such  wharf  or  wharves  for  the  purposes  of  moorage  and  wharfage,  and 
to  moor  and  fasten  ships  or  vessels  thereto,  and  to  lade  and  unlade  any 
goods,  wares  and  merchandise,  at  any  such  wharf  or  wharves,  and  also 
to  use  any  crane  or  cranes  erected  thereon,  upon  payment  of  a  reason- 
able rate  as  and  for  moorage,  wharftige  and  cranage,  to  be  assessed  and 
allowed  to  the  proprietor  or  wharfinger  of  such  wharf  or  wharves,  by 
and  under  the  authority  and  in  the  manner  hereinafter  mentioned ; 
and  shall  leave  an  open  space  at  one  of  the  ends  of  every  such  wharf 
for  a  landing  place  for  boats  and  small  crafts  on  the  said  beach  lot 
hereby  granted  ;  and  we  do  hereby  for  us,  our  heirs  and  successors, 
grant  to  the  said  James  McKenzie,  his  heirs  and  assigns,  that  it  shall 
and  may  be  lawful  for  him  or  them  to  demand,  have  and  receive  to  aud 
for  his  or  their  own  use  and  behoof  from  any  person  or  persons  whom 
the  same  shall  or  may  concern,  such  reasonable  rate  and  rates  as  and  for 
moorage  for  all  ships  or  vessels  which  shall  be  moored  or  fastened  to 
such  wharf  or  wharves,  as  and  for  wharfage  for  all  goods,  wares  and 
merchandise  shipped  off,  laden  or  unladen  at  such  wharf  or  wharves;, 
and  as  and  for  the  use  of  any  crane  or  cranes  to  be  erected  on  any  such 
wharf  or  wharves,  as  shall  from  time  to  time  be  assessed  or  allowed  by 
the  Governor,  Lieutenant-Governor  or  person  administering  the  Gov- 
ernment of  our  said  Province ;  and  provided  always  that  our  said 
grantee,  his  heirs  and  assigns,  do  and  shall,  within  three  months  of  the 
day  of  obtaining  the  said  certificate,  cause  to  be  published  in  The  Can- 
ada Gazette  during  four  consecutive  weeks  the  tariff  of  raten  so  assessed 
or  allowed  as  aforesaid  ;  provided  further,  and  these  our  Letters-Pat- 
ent are  granted  upon  the  further  express  condition,  that  if  our  said 
grantee,  his  heirs  and  aligns,  do  not  nor  shall,  ^dthin  the  aforesaid 
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1888       term  of  three  years  from  the  date  of  these  presents,  erect  and  build  an 
open  wharf  of  the  dimensions  and  in  the  manner  hereinbefore  men- 


The  Queen 

^  tinned,  or  shall  not  publish  the  tariff  of  rates  in  the  manner  and  with- 

Carribr.    in  the  time  hereinbefore  described  and  specified,  then,  and  in  everj 

such  case,  he,  our  said  grantee,  his  heirs  and  assigns,  shall,  from  and 


^£r    •    *^^®'  *^®  expiration  of  the  said  period  of  three  years,  and  until  such 

wharf  shall  be  built  of  the  dimensions  and  in  the  manner  aforesaid, 

and  the  said  certificate  shall  be  so  as  aforesaid  by  him  or  them  obtain- 
ed, and  until  such  publication  shall  be  made,  pay  unto  our  said  Com- 
missioner of  Crown  Lands  over  and  above  the  hereinbefore  first  men- 
tioned sum,  an  annual  rent  of  fifteen  pounds  nine  shillings  and  seven 
pence,  currency  aforesaid  ;  and,  provided  further,  that  if  our  said 
grantee,  his  heirs  and  assigns,  neglect  or  refuse  to  keep  every  such 
wharf  in  a  complete  and  proper  state  of  repair  to  the  satisfaction  of 
our  Commissioner  of  Public  Works  for  our  said  Province,  then,  and 
in  every  such  case,  this,  our  present  grant,  and  everything  herein  con- 
tained, shall  cease  and  become  absolutely  void,  and  the  said  lot  or 
piece  of  ground  hereby  granted  shall  revert  to  us,  our  heirs  and  suc- 
cessors, and  become  the  absolute  property  of  us  or  them  in  the  same 
manner  as  if  these  presents  had  never  been  made,  anything  herein  con- 
tained to  the  contrary  in  any  wise  notwithstanding  ;  provided  always, 
that  if  our  s^id  grantee,  his  heirs  and  assigns,  shall  require  and  shall  ac- 
tually occupy  the  said  lot  hereby  granted  for  the  purpose  of  a  timber 
cove  or  for  the  purpose  of  building  ships  thereon,  then,  in  either  such 
case,  he  or  they  shall  not  be  bound  to  conform  to  the  conditions  and 
provisions  hereinbefore  mentioned  in  so  for  as  they  relate  to  the  erec- 
tion of  the  said  wharf ;  provided  always,  and  these  our  Letters-Patent 
are  granted  upon  the  express  condition,  that  our  said  grantee,  his  heirs 
and  assigns,  do  and  shall  renounce,  quit  and  give  up  all  and  every 
claim  against,  and  shall  hold  harmless,  all  and  every  the  cendtaires 
holding  lands  in  the  immediate  rear  of  the  beach  lot  hereby  granted, 
for  or  by  reason  of  any  sale  or  transfer  of  property  by  them,  or  any  of 
them,  heretofore  made  to  our  said  grantee,  or  of  right  of  property  in 
the  said  beach  lot  or  any  part  thereof ;  and  further,  that  in  case  the 
said  beach  lot  shall  at  any  time  hereafter  be  laid  out  for  building  lots, 
a  sufficient  number  of  cross-streets  shall  be  left  open  so  as  to  afford 
easy  communication  between  the  public  high-road  in  the  rear  of  the 
said  beach  lot  and  low-water  mark  in  front  thereof,  and  that  such 
streets  shall  be  made  in  the  manner  and  of  the  dimensions  that  shall 
be  prescribed  by  municipal  regulations  then  lawfully  established  ;  and 
also,  that  our  said  grantee,  his  heirs  and  assigns,  whenever  thereunto 
re<£uired  by  competent  public  authority,  shall  deliver  up  the  ground 
neceasary  for  completing  a  width  of  thirty-six  feet,  Frendi  measure, 
on  the  whole  length  of  the  said  beach  lot  as  reserved  for  a  public 
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highway,  by  and  in  virtne  of  an  oidinance  of  the  Superior  Council  1886 
of  Quebec  (Ckmml  Sup&iewr  de  Quebec)  passed  on  the  thirteenth  day  ^  ""r^ 
of  May,  in  the  year  of  Our  Lord  one  thousand  six  hundred  and  p^ 

dixty-five,  intituled  :  Ordonnance  au  mijei  des  cUkures  tur  U  hord  du  Cajuusr. 
FUuve  Si.  Laurent ;  provided  always,  nevertheless,  and  we  do  j^f^^^^ 
hereby  reserve  unto  us,  our  heirs  and  successors^  full  power  and  j_j^ 
authority  to  erect  and  build  one  or  more  battery  or  batteries,  or 
any  other  works  of  military  defence,  upon  the  said  lot  or  piece 
of  ground  hereby  granted,  or  any  part  thereof,  when  our  or  their 
service  may  require  the  same  ;  provided  further,  and  we  do  also 
hereby  expressly  reserve  unto  us,  our  heirs  and  successors,  full  power 
and  authority,  upon  giving  twelve  months'  previous  notice  to  our  said 
grantee,  his  heirs  or  assigns,  to  resume,  for  the  purpose  of  public  im* 
provement,  the  possession  of  the  said  lot  or  piece  of  ground  hereby 
granted,  or  any  part  thereof,  upon  payment  or  tenuer  of  payment  to 
him  or  them  of  a  reasonable  sum  as  indemnity  for  the  ameliorations 
and  improvements  which  may  or  shall  have  been  made  on  the  said  lot 
or  piece  of  ground,  or  on  such  part  thereof  as  mi^  be  so  required  for 
public  improvements,  and  upon  reimbursement  to  our  said  grantee, 
his  heirs  or  assigns,  of  such  sum  as  shall  have  been  by  him  or  them  paid 
to  our  Commissioner  of  Crown  Lands  for  such  lot  or  piece  of  ground, 
or  such  part  thereof  so  required  for  public  improvements  and  in  de- 
fault of  the  aooeptanee  by  our  said  grantee,  his  heirs  or  assigns,  of  such 
sum,  so  as  aforesaid  tendered,  the  amount  of  indemnity,  whether 
before  or  after  the  resumption  of  possession  by  us,  our  heirs  or  suc- 
cessors, shall  be  ascertained  by  two  ocper^  one  of  whom  shall  be  nomi- 
nated and  appointed  by  our  (rovernor  of  our  said  Province  for  the 
time  being,  and  the  other  by  our  said  grantee,  his  heim  or  assigns,  or 
in  the  event  of  a  difference  of  opinion  arising  between  the  said  ejsperU^ 
by  either  of  them  the  said  taofeiitf  and  a  tien-exfrni  or  nmpire  chosen 
by  them  ;  and  provided  further,  and  these  our  Letters-Patent  are 
granted  upon  the  further  express  condition  that  nothing  in  our  said 
grant  contained  shall,  or  shall  be  construed,  to  interfere  in  any  way 
or  diminish  any  right,  privileges,  easements,  or  servitudes  gitmted  to 
any  railroad  company  by  any  statute  whatsoever  of  the  Legislature  of 
our  said  Province,  and  further  that  our  said  grantee,  his  heirs  and 
assigns,  do  and  shall  in  every  respect  conform  and  submit  to  the  ])ro- 
visions  and  requirements  of  all  and  every  such  statutes. 

The  other  grants,  though  not  in  the  same  terms,are 
similar  to  this,  and  all  contain  the  reservations  of 
power  to  construct  works  for  military  defence  on  the 
property,  and  to  resume  possession  thereof  for  the  pur- 
poses of  public  improvement  on  giving  twelve  months' 
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1888      notice,  and  paying  a  reasonable  sum  as  indemnity  for 

ThbQueen  the  ameliorations  and  improvements  made  thereon. 

Carribr        ^^  question  was  raised  before  the  Arbitrators  as  to 

— ^      the  right  of  the  Lieiiienant-Q-overnor  of  Quebec  to 

jMd^eite.  ^^^^  grants  of  the  beach  and  water  lots  in  question, 

although  the  same   are  within  the  harbor   of  Quebec 

(1) ;  nor  was  the  point  pressed  on  the  argument  of  the 
appeal.  The  explanation  is  probably  to  be  found  in 
an  order-in-council,  a  copy  of  which  has  since  been 
filed  in  this  case,  passed  on  the  I3th  of  April,  18*70, 
by  which  the  Q-ovemor-in-Council  concurred  in  an 
opinion  of  the  Minister  of  Justice,  that,  subject  to 
any  laws  passed  by  the  Dominion  Parliament  respect- 
ing navigation,  the  beach  lots  on  the  River  St.  Law- 
rence, and  other  rivers  of  the  Province  of  Quebec,  if 
ungranted,  belonged,  like  other  Crown  lands,  to  the 
Province  of  Quebec. 

For  the  present,  therefore,  I  take  it  that  the  grants 
from  the  Province  of  Quebec  to  the  claimant  are  recog- 
nized by  the  respondent  and  are,  for  the  purposes  of  this 
case,  to  be  treated  as  having  been  properly  made. 

The  claimant  seeks  compensation  not  only  in  respect 
of  his  freehold,  and  of  his  leasehold  interest  in  the  Mc- 
Kenzie  property,  but  also  in  respect  of  the  interest  of 
the  heirs  McKenzie,  in  the  latter.  In  support  of  this 
he  has  filed  an  agreement  dated  the  27th  day  of  July, 
1883,  made  between  Charles  McKenzie  and  himself, 
whereby  he  covenanted,  notwithstanding  the  expro- 
priation, to  pay  the  full  rent  of  $1600.  reserved  in 
the  lease  before  referred  to,  and  McKenzie  assigned  to 
him  the  sum  or  amount  which  the  Arbitrators  might 
award  as  indemnity  for  damages  to  the  McKenzie  pro- 
perty. 

The  following  is  the  statement  of  claim  made  in 
respect  of  both  properties  : — 

(I)  22  Vic.  (P.C.)  c.  32  a.  1 ;  36  Vic.  c.  62  ;  Holman  v.  (Jrwn  6  ()an. 

S.C.R.  707  (1881). 
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Statement  of  claim  of  C.  W.  Carrier,  on  account  of  property  expro-       1888 
priated  by  the  Qovernment  for  the  St.  Charles  Branch  of  the  In- 


tercolonial Railway  : —  ^^ 

1.  14^1.46  superficial  feet  of  land  expropriated  for  rail-  Carrikr. 

way,  at  12.00 128,682  92 

2.  52,505.60  cubic  feet  of  wharf,  (built   of  wood,  iron, 

gtones)  expropriated  at  10  cents 5,250  56 

3.  17,556.75  cubic  feet  wharf  (filled  up  with  earth  and 

stones)  expropriated  at  10  cents 1,755  67 

4.  One  cistern  14'  9'^  x   10'  x  12'  with  automatic  valve, 

partly  covered  by  railway  and  to  be  rebuilt  on  other 

side  of  track 500  00 

5.  To  removing  crane  from  old  wharf  unto  new  wharf... .         600  00 

6.  One  wharf  and  crossing  to  be  constructed   outside  of 

track  to  replace  ship-yard  destroyed  by  building  rail- 
way in  front  of  it,  826,673  cubic  yards  at  f2.70 22,319  00 

7.  One  wharf  to  be  built  alongside  of  track  to  replace  fron- 

tage destroyed  by  railway,  and  two  cross  wharves  be- 
tween said  wharf  and  ry.  track,  8,387  3-10  cubic 
yards  at  $2.70 22,647  00 

8.  To  filling  up  space  between  above  mentioned  wharf  and 

ly.  track,  6,679  yards  at  60  cents 3,947  (K) 

9.  One  new  boiler  shop,  4,948  superficial  feet  to  be  built  on 

wharf  outside  of  track  to  replace  old  boiler  shop,  part 
of  which  was  destroyed,  and  remainder  not  being  large 
enough  for  the  purpose 4,778  57 

10.  To  new  engine,  boiler,  and  shafting  to  be  fitted  up  in 
new  boiler  shop  to  drive  machinery 1,500  00 

11.  To  yearly  consumption  of  coal  at  91.00  per  diem,  and 
engineer  stoker  at  f  1.00  per  diem,  as  also  oil  and  waste 
at  $15.00  per  year,  or  $615.00  per  year  capitalized  at   ' 
6  per  cent 10,250  00 

12.  To  new  forge  to  be  built  on  new  wharf  to  replace 
forge  for  marine  work  and  ship-yard  purposes 1,505  00 

13.  To  a  nightwatchman  in  ship-yard,  boiler  shop,  &c , 

365  nights  at  $1.00  per  night  capitalized  at  6  per  cent.       6,083  34 

14.  Damage  done  to  property  owing  to  railway  being  built 
across  deep  water  wharf  and  the  space  to  ground  ves- 
sels for  loading  and  unloading,  and  steamboats  for  fit- 
ting in  engines  and  boilers,  so  shortened  as  to  be  now 
u.sele88  for  the  purpose 8,333  33 

15.  To  timber  pond  destroyed  by  railway,  it  being  also  the 
only  way  to  communicate  on  the  beach  with  vehicles, 
5,940  superficial  feet,  at  $1.00 5,940  00 
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1888        16.  To  lose  of  4  years  rental  of  outer  end  of  deep  water 
wharf,  having  had  to  use  it  myself  on  account  of  being 


ThkQuebn 

i;^  deprived  of  my  other  wharf  by  construction  of  rail- 

Cariukr.  way,  at  1750.00 3,000  00 

■inTTTii     ^^'  '^^  ^  years  deprived  of  use  of  ship-yard,  and  loss  of 
jjjjj^^  profits  made  yearly  on  boat  building 10,000  00 

18.  To  loss  of  time  by  men  in  boiler  shop  owing  to  said 
shop  being  partly  destroyed  and  having  to  run  to  and 
from  the  forge  and  other  end  of  premises,  and  to  work 
outside,  4  yeai-s  at  fOaXOO 3,600  00 

19.  To  daily  loss  of  time  of  workmen  disturbed  by  trains 
and  passengers,  average  200  men,  6  minutes  each,  1,200 
minute8=20  hours=2  days,  at  average  91.25  =f2.60 
for  300  days,  9750.00  capitalized  at  6  per  cent 12,500  00 

20.  To  extra  cost  of  crossing  machinery,  vehicles,  &c.,  over 
railway  track  to  communicate  on  wharf  outside  and 
loss  of  time  for  men  and  horses,  owing  to  trains  being 
stopped  in  front  of  property  on  arrival  and  departure 
of  trains,  and  du6  also  to  constant  shunting 12,000  00 

21.  To  increase  of  insurance  premiums  since  the  railway 
has  been  built  on  940,000,  at  liper  cent.  9450,  capita- 
lizedat6per  cent 7,500  00 

22.  To  general  depreciation  of  property  resulting  from  the 
fact  that  it  is  separated  into  two  different  parts  and 
cannot  1)e  managed  as  one  single  property 20,000  00 

23.  To  fees  paid  to  surveyors  and  engineers  to  establish 
damage,  as  also  for  making  plan  of  properly 314  06 

1193,006  39 

A  claim  similar  to  this  was  considered  by  Mr.  Justice 
Tascherean  in  the  case,  in  this  court,  of  Paradis  y.  The 
Queen  (1).  To  the  instructive  judgment  rendered  in 
that  case,  I  wish  to  refer,  as  giving,  with  great  falness 
of  detail  and  clearness,  the  principles  upon  which  com- 
pensation should  be  assessed. 

Now,  if  in  the  present  case  it  were  possible  to  come 
to  a  conclusion  as  to  the  value  to  the  claimant  for  any 
available  purpose  of  the  properties  in  question,  taken 
as  a  whole,  immediately  preceding  the  expropriation, 
and  the  v»lue  of  the  same  thereafter,  the  depreciation 

(1)  1  Ex.  C.  R.  191. 
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being  occasioned  by  such  expropriation  and  not  other-      i^^ 
vrise,  the  difference  of  the  two  snms  would  represent  ThbQueen 
the  amount  of  the  indemnity  to  which  the  claimant  is  n^^^ 
entitled.      In  making  such    an  estimate  the  market 


value  should  of  course  be  considered,  but  not  exclusive-  ,^^^  , 
ly.  For  although  the  claimant  has  the  right  to  sell  — * 
his  property,  and  should,  therefore,  be  indemnified  in 
respect  of  any  loss  which  in  consequence  of  the  expro- 
priation he  might  make  on  such  sale,  he  is  not  bound 
to  sell,  and  may  reasonably  prefer  to  keep  his  property 
for  the  purposes  of  his  business,  and  in  that  case  should 
be  indemnified  fur  any  depreciation  iu  its  value  to  him 
for  the  purposes  for  which  he  has  been  accustomed, 
and  still  desires,  to  use  it.  In  a  case  such  as  this, 
the  evidence  respecting  the  value  of  the  property 
actually  expropriated  is,  as  a  rule,  much  more  certain 
and  definite  than  that  with  respect  to  the  depreciation 
of  the  remainder  of  the  property  from  which  it  is 
severed,  and  therefore  it  is  often  convenient  to  assess 
such  value  and  depreciation  separately, — the  sum  of 
the  two  representing  the  total  depreciation. 

By  44  Vie.  c.  26  s.  16  it  was  provided  that  in  assess^ 
i^  the  value  of  property  or  damages  in  a  case  of  this 
kind,  the  Arbitrators  should  take  into  consideration  the 
advantages  accrued  or  likely  to  accrue  to  the  claimant 
or  his  estate,  as  well  as  the  injury  or  damage  occasion- 
ed by  reason  of  the  public  work  (see  also  R.  S.  0.  c.  40, 
s.  15  and  50-51  Vic.  c.  16,  s.  81).  The  language  of  this 
provision  is  apparently  large  enough  to  include  not 
only  the  special  and  direct  benefit  arising  from  the 
position  of  a  property  on  the  line  of  railway,  but  also 
the  general  benefit  not  arising  therefrom  but  from  the 
facilities  and  advantages  caused  by  the  railway  which 
affect  all  the  estates  in*  the  neighborhood  equally,  and 
which  are  shared  in  common  with  such  estates.  I 
apprehend,  however,  that  the  narrower  is  the  true 
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l888      construction  of  the  provision,  and  that  the  advantages 

TheQubkn  accrued,  or  likely  to  accrue,  should  be  limited  to  those 

Carrier    which  are  special  and  direct  (I),  and  in  a  case  like  the 

one  under  consideration  to  such  as  arise  from  increased 

conveniences  for  carrying  on  business,  because  of  the 
opportunity  of  connecting  the  property  with  the  rail- 
way by  tracks  and  sidings.  In  this  way,  no  doubt, 
and  by  the  facilities  afforded  for  receiving  and  shipping 
goods,  a  manufactory,  such  as  the  one  in  question, 
could  be  greately  benefited. 

Applying  these  general  remarks  to  the  claim  under 
consideration  it  is  clear,  I  think,  that,  for  the  most  part, 
the  claim  could  not  be  entertained  in  the  form  in 
which  it  is  presented. 

With  the  exception,  however,  of  items  16  and  17, 
which  will  be  represented  by  interest  on  the  amount 
allowed,  and  item  28,  which  is  a  matter  of  cost  rather 
than  compensation,  the  other  items  present  elements 
of  value  or  depreciation  which,  if  established  by  the 
evidence,  should  be  considered  and  disposed  of  in 
making  the  assessment  of  compensation.  For  example, 
items  1, 2  and  8  are  to  be  considered  in  fixing  the  value  of 
the  property  expropriated ;  items  14  and  16,  in  deciding 
as  to  whether  or  not  there  is  a  depreciation  of  the 
value  of  the  property  because,  by  reason  of  the  ex- 
propriation, it  has  become  impossible  to  put  it  to  some 
use  to  which  the  claimant  could  formerly  have  put  it ; 
items  4,  5,  6,  7,  8,  9,  10  and  12  in  considering  how  far 
the  premises  were,  by  the  expropriation,  rendered 
unfit  for  the  claimant's  business,  and  therefore  de- 
preciated in  value  to  him,  and  whether  the  works 
constructed  or  proposed  by  him  for  the  purpose  of 
putting  it  in  a  state  to  continue  ihat  business  were  or 
are  reasonably  necessary ;  and  items  11, 18, 18, 19, 20, 21 
and  22  in  deciding  as  to  whether  or  not  there  is  any 

(I)  Suiherliind  on  Damages  Vol.  3,462-3-4. 
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depreciation  in   the  value  of    the   property  to    the      ^^^ 


claimant,  because,  even  after  he  has  done  what  he  can  Thr  Queen 

to  counteract  any  inconvenience  occasioned  by    the  ^    *• 

•^  ^  Carrier. 

construction  of  the  railway,  he  is  still  compelled  to 


conduct    his    business    at  a    greater    expense    than      «»r 
formerly.  '"*~ 

In  other  words,  items  1,  2  and  3  will  be  disposed  of 
when  the  value  of  the  property  expropriated  has  been 
fixed,  while  the  amount  allowed  for  the  depreciation 
in  value  of  the  property  not  expropriated  (which,  as 
before  stated,  must  be  assessed  in  view  of  the  special 
advantages  which  such  property  derives  from  the  con- 
struction of  the  railway)  will  include  the  other  items 
mentioned. 

Now  I  do  not  wish  to  be  understood  as  expressing 
any  opinion  as  to  whether  or  not  the  claimant  has,  in 
respect  of  the  value  of  the  property  taken,  or  of  any  of 
the  elements  of  depreciation,  made  out  his  case ;  and 
especially  do  I  wish  to  guard  against  being  thought 
to  approve  of  the  calculations  and  extensions  presented 
in  reference  to  such  items  of  the  claim  as  11, 18, 14, 15, 
18,  19,  20  and  22.  It  was  to  items  similar  to  these,  I 
apprehend,  that  Mr.  Justice  Taschereau  referred  in 
the  case  of  Paradis  v.  The  Queen,  (1)  when  he 
expressed  the  opinion  that  the  statement  of  claim  in 
that  case  was  most  extraordinary, "  its  gross  exaggera- 
tions being  only  equalled  by  its  striking  illegalities." 

In  the  view  I  take  of  this  case  it  is  not  necessary  for 
me  at  present  to  express  any  opinion  as  to  the  amount 
of  compensation  that  should  be  awarded.  That  is 
peculiarly  a  matter  for  the  consideration  of  the  Arbi- 
trators, and  did  I  think  that  the  case  had  been  properly 
presented  to  them  I  would  not  be  inclined  to  interfere 
with  their  finding.  But  it  appears  to  me  that  neither 
the  value  of  the  property  expropriated,  nor  its  depre- 
ciation can  be  satisfactorily  assessed  without  knowing 

(1)  1  Ex.  C.  R.  217. 
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1888      what  the  claimant's  title  is,  and  whether  or  not  it  is 

ThbQubei*  free  from,  or  burdened  by,  conditions. 

Carrier        ^  hare  no  doubt  that  every  witness  who  put  a  value 

upon  this  property,  or  of  any  part  of  it,  and  that  the 

iSIlT*   Ai'bitrators  in  making  their  award,  did  so  on  the 

assumption  that  the  claimant  had  a  good  title  to  the 

premises,  free  from  any  burdensome  condition.     It  is 

impossible  for  it  to  be  otherwise,  as  they  did  not  have 

before  them  the  grants  to  which  I  have  referred,  but 

only  extracts  therefrom  showing  the  descriptions  of 

the  several  lots. 

I  think  that  the  assessment  has  not  proceeded  on  a 
correct  principle,  and  therefore  I  set  aside  the  award 
and  remit  the  whole  matter  to  the  said  Arbitrators, 
Messrs.  Oowan,  Compton,  Simard,  and  Muma,  now 
Official  Referees  of  this  court,  for  their  re-consideration 
and  re-determination  and  for  report  to  the  court,  for 
which  purpose  they  have  leave  to  hear  further 
evidence  and  the  parties  as  they  shall  see  fit. 
Such  report  should  show :  — 
( I )  The  date  of  the  expropriation,  from  which  date 

interest  should  be  allowed. 
(2.)  The    assessment    of    compensation,    and    the 

manner  in  which  this  amount  is  arrived  at. 
(8.)  Whether  the  Official  Referees  have  ascertained 
definitely  the  claimant's  interest  in  the  prem- 
ises, and  whether  the  same  is  free  from  any 
incumbrance  or  charge,  and  whether  the 
compensation  is  awarded  in  reference  to  his 
interest  only,  or  in  respect  of  the  entire  estate, 
and  for  indemnity  to  every  person,  who,  at  the 
time  of  the  expropriation,  may  have  had 
any  interest  therein. 

Case  remitted  fo  Officio!  Referfes/or 
re-consideraiion ;  costs  reserved. 
Solicitor  for  Respondent :  /.  O,  Bossi. 
Solicitors  for  Appellant :  O^  Connor  Sf  Bogg. 
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THE  QUEEN,  on  thk  Infobmation  of  1  1888 

THE    AtTOBNET-Q-KNEBAL    FOB     THE  >  PLAINTIFF ;    tT^, 

DomNioN  OF  Canada ) 

AND 

JOSEPH  N.  POULIOT,  FORTUNAT) 
F.  EOULEATJ   and  ARTHUR  P.  J  Defendants. 
LETENDRE ) 

Information — StattUory  defence — Demurrer — Illegality  of  contract — Do- 
nrnion  Elections  Act,  1874 — Interpretation  Act  (B.8.0.C,  1 «.  7  iub- 
eec.  46). 

The  informatiou  allied  an  agreement  with  Her  Majesty  whereby 
in  consideration  of  the  conveyance  by  the  Intercolonial  Railway 
of  certain  passengers  between  certain  stations,  the  defendants 
agreed  to  pay  Her  Majesty,  through  the  proper  officers  of  that 
railway,  the  fares  or  passage  money  of  such  passengers  at  the  rate 
therein  mentioned  as  agreed  to  between  the  defendants  and  such 
officers.  The  defendants,  admitting  the  agreement  as  alleged, 
sought  to  avoid  it  by  setting  up  as  a  defence  that  such  passengers 
were  carried  on  hone  in  blank  signed  by  one  of  the  defendants  only. 

Hddj{on  demurrer  to  the  plea)  to  be  no  answer  to  the  breach  of  contract 
alleged. 

2.  The  Crown  is  not  bound  by  sections  100  and  122  of  The  Dominion 

Elections  AUy  1874. 

3.  The  46th  clause  of  the  7th  section  of  The  Interpretation  Act,  (R.S. 

C.  c.  1.)  whereby  it  is  provided  that  no  provision  or  enactment 
in  any  Act  shall  affect  in  any  manner  or  way  whatsoever  the  rights 
of  Her  Majesty,  Her  Heirs  or  Successors,  unless  it  is  expressly 
stated  therein  that  Her  Majesty  shall  be  bound  thereby,  is  not 
limited  or  qualified  by  any  exception  such  as  that  mentioned  in 
The  Magdalen  College  case  (11  Rep.  70b),  ''  that  the  King  is  im- 
pliedly bound  by  statutes  passed  for  the  general  good  * 
"*       *       or  to  prevent  fraud,  injury,  or  wrong." 

DeMUBBES  to  defendants'  pleas. 

By  an  information  filed  by  Her  Majesty's  Attomey- 
G-eneral  for  the  Dominion  of  Canada  the  court  was 
informed  as  follows : — 

*'  1.  The  Intercolonial  Railway  is  a  public  work  of 

4 
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1888      the  Dominion  of  Canada  vested  in  Her  Majesty  The 
ThbQubbn  Queen,  and  is  managed  and  worked  by  officers  duly 
PouLioT    ^PP^i^ted  by  and  under  the  control  of  the  Government 
of  the  said  Dominion. 

Slalom  mii 

•t  wmtstm.  "  2.  That,  in  the  month  of  September  A.D.  18*78,  the 
defendants  entered  into  an  agreement  with  Her  Majesty, 
through  certain  of  the  officers  managing  the  said  Inter- 
colonial Railway,  whereby  in  consideration  of  the  car- 
riage and  conveyance  over  and  upon  the  said  railway, 
between  certain  stations,  of  certain  passengers,  they  the 
defendants  would  pay  to  Her  Majesty,  through  the 
proper  officer  of  the  said  railway,  the  farfes  or  passage 
money  of  the  said  passengers  at  the  rates  hereinafter 
mentioned,  as  then  agreed  upon  between  the  defend- 
ants and  the  said  officers. 

*'  3.  That  in  pursuance  of  the  agreement  mentioned 
in  the  preceding  paragraphs,  there  were  carried 
and  conveyed  over  and  upon  the  said  railway  a  large 
number  of  passengers,  to  wit :  eight  hundred  and  fifty- 
four,  at  the  prices,  and  between  the  stations,  follow- 
ing:— 

34  passengers,  return   tickets,  Bic  to   Eimouski,  at  20c 9    6  80 

160  do  do  St.Fabien  do  at  38c 60  80 

191  do  do  St.  Simon  do  at  68c 110  78 

100  do  do  Ste.Luce  do  at  20c 20  00 

208  do  do  Ste.Flavie  do  at  36c 74  88 

100  do  do  Metis  Rd.  do  at  46c 46  00 

61  do  do  St.  Octave  do  at  54c 32  94 


854  $352  20 

Whereby  the  said  defendants  have  become  indebted  to 
Her  said  Majesty  in  a  large  sum  of  money,  to  wit : — 
the  said  sum  of  $352.20. 

"  4.  The  defendants  have  not  paid  Her  Majesty  the 
said  sum  of  $352.20,  or  any  part  thereof,  and  the  whole 
of  the  said  sum  is  now  due,  together  with  interest 
thereon  from  the  10th  day  of  {September  A.D.  1878, 
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Whereby  Her  Majesty  is  entitled  to  demand  judg-      1888 
ment  against  the  defendants.  TheQueen 

V, 
CLAIM.  POULIOT. 

"  Judgment  against  the  said  defendants  for  the  sum 
of  1352.20,  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum,  from  the  10th  day  of  September,  A.D. 
1878,  and  costs  of  suit." 

To  this  information  the  defendants  pleaded  as  fol- 
lows :  — 

"  1.  The  said  defendants  in  this  cause,  for  plea  or  an- 
swer to  the  information  of  the  Honourable  the  Attorney- 
General  for  the  Dominion  of  Canada,  on  behalf  of  Her 
Majesty,  not  confessing  or  acknowledging  any  of  the 
matters  and  things  in  the  said  information  set  forth  and 
alleged  to  be  true,  but  on  the  contrary  hereby  express- 
ly denying  the  truth  of  each  and  every  the  allegations 
of  the  said  information,  saith  : 

''  2.  That  the  said  passengers,  in  the  information 
mentioned,  were  so  carried  and  conveyed  to  Rimouski 
from  certain  places  therein  mentioned  and  back,  on 
bons  in  blank  signed  by  the  defendant  Joseph  N.  Fouliot 
in  the  following  form : 

"  Gk>od  for  return  tickets  io  Rimouski  and 

back  on  the  tenth  September  instant. 

"  J.  N.  POULIOT. 

"  Rimouski,  Yth  September,  18Y8. 

"  And  that  the  plaintiff  should,  and  ought  to  have 
brought  Her  said  action  against  the  said  Joseph  N. 
Pouliot  on  the  said  bons. 

"  8.  That  the  said  alleged  agreement  in  the  informa- 
tion mentioned  (which  said  alleged  agreement,  except 
for  the  purposes  of  this  plea,  the  defendants  do  not  ad- 
mit) was  made  on  or  about  the  7th  day  of  September, 
A.D.,  1878,  and  that  the  10th  day  of  the  said  month  of 
September  was  the  day  appointed  at  the  last  general 
elections  for  the  nomination  of  candidates  to  serve  as 


Statement 
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1888      members  of  the  Parliament  of  Canada,  and  that  the  said 
TheQubbn  alleged  agreement  was  an  executory  contract,  promise, 
p    ^-        or  agreement  unlawfully  made  between  the  plaintiflf, 
Her  said  Majesty  represented  as  in  the  information 
mentioned  by  the  said  certain  officers  managing  the 
said  Intercolonial  Railway  and  the  defendants,  and  was 
an  executory  contract,  promise,  or  agreement  to  carry 
and  convey  on  the  said  10th  day  of  September  certain 
passengers,  as  in  the  said  information  mentioned,  to 
the  town  of  Rimouski  and  back  to  the  respective  homes 
of  such  passengerSjfor  the  purpose  of  being  present  at  the 
said  town  of  Rimouski  at  the  said  nomination  of  can- 
didates to  serve  as  member  aforesaid  for  the  county  of 
Rimouski,  and  for  the  purpose  of  hearing  the  election 
speeches  of  the  said  candidates,  with  the  intent  and 
in  view  of  influencing  the  electors  aforesaid  to  vote  for 
Doctor  Romuald  Fiset,  hereinafter  mentioned,  a  fact 
well  known  to  the  plaintiff,  represented  as  aforesaid,  at 
the  time  of  such  agreement,  and  for  other  election  pur- 
poseSjOr  for  purposes  arising  out  of  or  connected  with  the 
said  election;  and  that  at  the  nomination  the  said  Doctor 
Romuald  Fiset,  a  member  of  the  Parliament  of  Canada 
for  the  said  county  of  Rimouski  and  the  Honourable 
Hector  L.  Langevin,  C.  B.  were  nominated  as  candi- 
dates to  serve  as  member,  as  aforesaid ;  and  that   the 
said  passengers    in  the  said   information   mentioned, 
being  supporters  of  the  said  Doctor  Romuald  Fiset,  and 
duly  qualified  to  vote  as  electors  at  the  said  election 
for  the  county  of  Rimouski,  were  carried  under  the 
said  alleged  agreement  for  the  election  purposes  afore- 
said and  not  otherwise  ;  and  that  the  said  conveyance 
of  the  said  passengers  unlawfully  did  influence  the 
whole  election  in  favor  of  the   said  Doctor  Bomuald 
Fiset ;  and  that  at  the  time  of  entering  into  the  said 
alleged  agreement,  and  at  the  time  of  carrying  the  said 
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passengers,  the  plaintiff,  represented  as  aforesaid,  had      ^^8 
full  notice  of  the  premises.  TheQubbn 

Wherefore  the  defendants  say  that  by  reason  of  the  p^^^jQ^ 

premises,  and  of  The  Dominion  Elections  Act,  1874  (1),      

the  said  alleged  agreement  in  the  information  men-  of  wmetm. 
tioned  was  and  is  void  and  of  no  effect ;  and  pray  that 
the  said  information  be  hence  dismissed  and  set  aside 
with  costs." 

**  4.  That  the  said  alleged  agreement  in  the  informa- 
tion mentioned  (which  said  alleged  agreement,  except 
for  the  purposes  of  this  plea,  the  defendants  do  not  ad- 
mit) was  made  on  or  about  the  7th  day  of  September 
A.D.,  1878,  and  that  the  10th  day  of  the  said  month  of 
September  was  the  day  appointed  at  the  last  general 
election  for  the  nomination  of  candidates  to  serve  as 
members  of  the  Parliament  of  Canada,  and  that  the 
said  alleged  agreement  was  an  executory  contract,  pro* 
mise  or  agreement,  made  between  the  plaintiff,  Her 
said  Majesty,  represented,  as  in  the  information  men- 
tioned, by  the  said  certain  officers  managing  the  said 
Intercolonial  Railway  and  the  defendants  as  agents  of, 
and  as  representing,  one  Doctor  Fiset  hereinafter  re- 

(1)  Sec.  100  reads  as  follows  : —  or  claims  within  one  month  after 

''£yery  executory  contract,  or  the  day  of  the  declaration  of  the 
promise,  or  undertaking,  in  any  election,  to  such  agent  or  agents 
way  referring  to,  arising  out  of,  or  as  aforesaid  ;  otherwise  such  per- 
depending  upon,  any  election  un-  sons  shall  be  barred  of  their  right 
der  this  Act,  even  for  the  payment  to  recover  such  claims,  and  every 
of  lawful  expenses,  or  the  doing  or  any  part  thereof,  ♦  *  *  pro- 
of some  lawful  act,  shall  be  void  vided  that  such  bills,  charges  and 
in  law ;  but  this  provision  shall  claims  shall  and  may  be  sent  in 
not  enable  any  person  to  recover  and  delivered  to  the  candidate,  if 
back  any  money  paid  for  lawful  and  so  long  as,  during  the  said 
expenses  connected  with  such  elec-  month,  there  shall,  owing  to  death 
tion."  or  legal  incapacity,  be    no   such 

The  portion   of  sec.  122  which  agent ;  and  provided  also,  that  the 

affects  the  case  is  as  follows  : —  agent  shall  not  pay  any  such  bill, 

**  All  persons  who  have  any  bills,  charge   or  claim  without  the  au- 

charges  or  claims  upon  any  candi-  thority   of  the  candidate,  as  well 

date  for  or  in  respect  of  any  elec-  as  the  approval  of  the  agent." 
tion,  shall  send  in  such  bills,  charges 
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1888      ferred  to  and  was  an  executory  contract,  promise  or 

TheQukbn  ap^^ement  to  carry   and  convey  on  the  said  tenth 

PouLioT    ^^y    ^^    September  certain    passengers,    as    in    the 

said  information  mentioned,  to  the  town  of  Rimonski 

ft 

and  back  to  the  respective  homes  of  such  passen- 
gers, for  the  purpose  of  being  present  at  the  said 
town  of  Rimouski  at  the  said  nomination  of  candidates 
to  serve  as  member  aforesaid,  and  for  the  purpose  of 
hearing  the  election  speeches  of  the  said  candidates  and 
for  other  election  purposes,  or  for  purposes  arising  out 
of,  or  connected  with,the  said  election,  and  that  at  the 
said  nomination  the  said  Doctor  Romuald  Fiset,  a  mem- 
ber of  the*  Parliament  of  Canada  for  the  said  county  of 
Rimouski,  and  the  Honourable  Hector  L.Langevin,C.B. 
were  nominated  as  candidates  to  serve  as  member  as 
aforesaid,  and  that  the  said  passengers  in  the  said 
information  mentioned,  being  supporters  of  the  said 
Doctor  Fiset  and  duly  qualified  to  vote  as  electors  at 
the  said  election  for  the  county  of  Rimouski,  were 
carried  under  the  said  alleged  agreement  for  the  election 
purposes  aforesaid,  and  not  otherwise  ;  and  that  at  the 
time  of  entering  into  the  said  alleged  agreement  and  at 
the  time  of  carrying  the  said  passengers,  the  plaintiff, 
represented  as  aforesaid,  had  full  notice  of  the  premises. 

"  5.  And  that  afterwards  the  election  was  duly  holden 
and  the  said  Doctor  Romuald  Fiset  was  duly  elected  as 
member  as  aforesaid,  but  the  plaintiff  did  not,  within 
one  month  after  the  day  of  the  declaration  of  the  said, 
election,  send  in  or  transmit  to  the  defendant,  Fortunat 
F.  Rouleau,  the  duly  appointed  agent  of  the  said  Doctor 
Fiset  at  the  said  election,  any  claim  for  the  said  carriage 
and  conveyance  of  the  said  passengers  in  the  informa- 
tion mentioned,  in  pursuance  of  section  122  of  The 
Dominion  Elections  Act,  18*74. 

**Wherefore  the  defendants  submit  by  reason  of  such 
default  in  sending  in  such  claim,  and  by  force  of  the 
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said  The  Dominion  Elections  Act,  18t4,  the  said  alleged      i^ds 
agreement  in  the  information  mentioned  became  and  is  theQuebn 
void  and  of  no  eflFect,and  pray  that  the  said  information  p^  J[]nv« 
be  hence  dismissed  and  set  aside  ;  the  whole  with  costs.      

^  *  6.  And  the  said  defendants  for  a  further  plea  to  the  •r  wmetm. 
said  information  of  the  Honourable  the  Attorney- 
G-eneral  of  Canada  on  behalf  of  Her  Majesty,  in  this 
cause  filed,  hereby  expressly  deny  the  truth  of  each 
and  every  allegation  of  facts  stated  and  set  forth  in 
the  said  information. 

"  T.  Wherefore  the  defendants  pray  that  by  the  judg- 
ment in  this  cause  the  said  information  be  held  and 
declared  to  be  not  well  founded,  and  that  it  be  hence 
dismissed  and  set  aside ;  the  whole  with  costs. 

The  plaintiflf  joined  issue  upon  the  pleas  of  the 
defendants,  and  also  demurred  thereto  as  follows:  — 

"  1.  The  plaintiff*  joins  issue  on  all  the  pleas  or  de- 
fences of  the  defendants  herein  to  the  information  of 
the  plaintiff. 

"2.  The  plaintiff  demurs  to  the  first  plea  or  answer 
of  the  defendants  herein,  and  says  the  same  is  bad  in 
law  on  the  grounds  following : 

Because  the  claim  of  the  plaintiff  is  based  upon  a 
contract  made  by  the  defendants,  which  is  set  out  in 
the  information, whereby  the  defendants  agreed  to  pay 
to  Her  Majesty  the  moneys  mentioned  in  the  informa- 
tion, and  it  is  no  answer  to  the  breach  of  said  contract 
.to  allege  that  the  passengers,  for  the  carriage  of  whom 
the  claim  is  made  under  the  contract  set  out,  were 
carried  on  bons  signed  by  one  of  the  defendants. 

"8.  The  plaintiff  also  demurs  to  the  second  plea  or 
defence  of  the  defendants  herein,  and  says  the  same  is 
bad  in  law  on  the  grounds  following : 

Because  the  provisions  of  The  Dominion  Elections 
Act,  18*74,  referred  to  in  the  said  plea  or  defence,  do 
not  prevent  Her  Majesty  from  recovering  upon  the 
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1888      contiact  set  out  in  the  information,  as  such  provisions 
ThbQuebn  do  not  apply  to  the  Crown, 
PouLioT        "^'  ^^^  plaintiff  also  demurs  to  the  third  plea  or  de- 

fence  of  the  defendants  herein,  and  says  the  same  is 

•f  oomuei.  bad  m  law  on  the  grounds  following  : 

Because  the  provisions  of  The  Dominion  Elections 
Acty  18Y4,  referred  to  in  the  said  plea  or  defence,  do 
not  prevent  Her  Majesty  from  recovering  upon  the 
contract  set  out  in  the  information,  as  such  provisions 
do  not  apply  to  the  Crown." 
November  29th,  1888. 

Hogg,  in  support  of  demurrer  :  The  Crown  is  not 
within  the  purview  of  the  prohibitory  clauses  of  The 
Dominion  Elections  Act,  18Y4 :  [1.]  Because  the  Sove- 
reign can  do  no  wrong,  and  therefore  Parliament 
could  not  be  supposed  to  have  intended  to  legislate 
against  the  Crown  in  such  a  case ;  [2],  the  provisions  of 
The  Interpretation  Act  (R.  S.  C.  c.  1,  s.  Y,  sub-sec.  46) 
explicitly  except  the  Crown  from  the  operation  of  any 
Act  wherein  it  is  not  expressly  mentioned  that  it  shall 
be  bound  thereby. 

Cites  Chitty  on  Prerogatives  (1) ;  Maxwell  on  Statutes 

(2). 

Sinclair,  contra:  The  word  "rights"  as  used  in 
sub-sec.  46  of  sec.  7  of  The  Interpretation  Act,  means 
prerogative  rights  only,  and  the  Crown  never  had  any 
prerogative  right  to  enforce  a  contract  such  as  the  one 
set  out  in  the  information  in  this  case.  The  Legislature 
by  this  sub-section  only  intended  to  re-enact  the  rule 
at  common  law,  that  the  Crown  may  be  bound  by 
express  words  or  necessary  implication ;  and  this  sta* 
tute  being  for  the  public  good,  upon  well  recognized 
principles,  impliedly  bound  the  Crown.  In  order  to 
accede  to  the  argument  of  the  learned  counsel  for  the 
Crown    that    no    statute    can    affect    the    Sovereign 

(1)  P.  382.  (2;  2nd  ed.  p.  161. 
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nnless  the  Sovereign  is  mentioned  therein,  this  sub-      ^^^ 
section  must  be  construed  as  if  it  read  " no  provision  TheQueen 
in  any  statute  shall  affect  Her  Majesty,"  &c.,  leaving  pq^liot 

out    the   word  "rights"   as   superfluous.    He    cited      

Chiity  on   Prerogatives  (1),    Hardcastle  on    Statutory  of  commei. 
Law  (2). 

BuRBiDGE,  J.,  now  (December  13th,  1888)  delivered 
judgment. 

It  is  alleged  in  the  information  in  this  case  that  the 
defendants  entered  into  an  agreement  with  Her  Ma- 
jesty, through  certain  officers  managing  the  Intercolo- 
nial Railway,  whereby,  in  consideration  of  the  carriage 
and  conveyance  over  and  upon  the  said  railway  be- 
tween certain  stations  of  certain  passengers,  the  de- 
fendants agreed  to  pay  to  Her  Majesty,  through  the 
proper  officers  of  the  said  railway,  the  fares  or  passage 
money  of  such  passengers  at  the  ratfe  therein  mentioned, 
as  agreed  upon  between  the  defendants  and  such  of- 
ficers. The  defendants,  admitting  the  agreement,  seek 
to  avoid  it,  by  setting  up  as  a  defence  thereto  that  such 
passengers  were  carried  on  bons  in  blank,  signed  by  the 
defendant  Joseph  N.  Pouliot  in  the  following  form: — 

Qood  for  return  tickets  to  Rimouski  and  back  on  the  tenth 

of  September  instant. 

(Signed)  J.  N.  Pouliot. 

Rimouski,  7th  September,  1878. 

and  that  the  action  should  have  been  brought  against 
the  said  Joseph  N.  Pouliot  on  such  bons. 

To  this  plea  the  plaintiff  demurs  on  the  ground  that 
it  does  not  present  an  answer  to  the  breach  of  contract 
alleged  ;  and  of  that  there  can,  I  think,  be  no  doubt. 
If  the  defendants  promised,  as  alleged,  to  pay  the  fares 
mentioned,  their  liability  cannot  be  in  any  way  affect- 
ed by  the  fact  that  the  passengers  were  carried  on  the 
production,  to  the  officer  in  charge  of  the  train,  of  such 

(1)  Pp.  4-7.  (2)  Pp.  180-185. 
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1888      bons  or  orders,  or  that   such  bons  were  signed  by  one 

ThbQuebn  and  not  by  all  the  defendants. 

PouLioT        ^^^  second  and  third  pleas  suggest  a  number  of 

-— •      questions,  but  the  argument  was  confined  to  the  single 

1^^^^  issue  raised  by  the  demurrer  as  to  whether  or  not  the 

Crown  is  bound  by  the  provisions  of  the  100th  and 

122nd  sections  of  The  Dominion  Elections  Act,  1874 

(87  Vic,  c.  9). 

By  the  100th  section  of  the  Act  mentioned  it  is  pro- 
vided that  every  executory  contract,  or  promise,  or 
undertaking  in  any  way  referring  to,  arising  out  of, 
or  depending  upon  any  election  under  the  Act,  even  for 
the  payment  of  lawful  expenses  or  the  doing  of  some 
lawful  act  shall  be  void  in  law,  but  that  no  person 
shall  receive  back  any  money  paid  for  lawful  expenses 
connected  with  any  such  election.  This  provision  first 
occurs,  I  think,  in  w  Act  of  the  Province  of  Canada  for 
the  more  effectual  prevention  of  corrupt  practices  at 
elections  (23  Vic.  c.  17,  s.  6). 

By  the  first  clause  of  the  122nd  section  of  The  Do- 
minion Elections  Act,  1874,  it  is  enacted  that  all  per- 
sons who  have  any  bills,  charges  or  claims  upon  any 
candidate  for  or  in  respect  of  any  election,  shall  send 
in  such  bills,  charges,  or  claims  within  one  month 
after  the  day  of  the  declaration  of  the  election  to  the 
agent  of  the  candidate,  otherwise  such  persons  shall 
be  barred  of  their  right  to  recover  such  claims.  A 
similar  provision  is  to  be  found  in  an  Act  of  the  Parlia- 
ment of  the  United  Kingdom  to  amend  the  law  relat- 
ing to  corrupt  practices  at  elections  (26-27  Vic.  c. 
29,  8.  3). 

The  law  as  to  what  statutes  are  binding  on  the 
Crown  is  to  be  found  in  the  46th  clause  of  the  7th  sec- 
tion of  The  Interpretation  Act  (R.  S.  C,  c.  1),  where 
it  is  enacted  that  no  provision  in  any  Act  shall  affect, 
in  any  manner  or  way  whatsoever,  the  rights  of  Her 
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Majesty,  Her  Heirs  and  Successors,  unless  it  is  express-      1^8 
ly  stated  therein  that  Her  Majesty  shall  be  bound thvQuben 

This  provision  occurs  for  the  first  time,  I  think,  in      

an  Act  of  the  Province  of  Canada  for  putting  a  legisla-  ^' 
tive  interpretation  on  certain  terms  used  in  Acts  of 
Parliament,  and  for  rendering  it  unnecessary  to  repeat 
certain  provisions  and  expressions  therein,  and  for  as- 
certaining the  date  and  commencement  thereof,  and 
for  other  purposes  (12  Vic,  c.  10,  s.  5,  (25)).  From  this 
Act  it  found  its  way  into  the  Consolidated  Statutes  of 
Canada  (c.  5,  s.  6  (25)),  and  was  made  applicable  to  the 
Consolidated  Statutes  of  Lower  Canada  and  of  Upper 
Canada  (C.S.L.C  ,  c.  1.,  s.  13,— C.S.U.C,  c.  12,  s.  19).  It 
^^  ^\bo  townd  in  The  iTiierpretation  Act  passed  in  1867 
l>y  the  Parliament  of  Canada  (81  Vic,  c.  1,  s.  7  (38))  ; 
in  1868,  by  the  Legislature  of  Ontario  (31  Vic,  c  1,  s.  7 
(81)) ;  in  1871,  by  the  Legislature  of  Manitoba  (84  Vic, 
c.  1, 8.  7  (27)) ;  and  in  1872,  by  the  Legislature  of  Brit- 
ish Columbia  (85  Vic,  c  1,  s.  7  (80)) ;  and  has  been 
continued  in  subsequent  revisions  of  the  statutes  of 
the  Dominion  and  of  the  Provinces  named.  In  the 
Quebec  Interpretation  Act  (31  Vic,  c  7,  s.  5)  the  lan- 
piage  of  the  older  statutes  was  not  followed,  it  being 
Provided  that  '*  no  Act  affects  the  rights  of  the  Crown 
unless  they  are  specially  included." 

The  general  rule  to  be  deduced  from  decided  cases  is 
that  the  Crown  is  not  bound  by  a  statute  unless  named 
tWein,  or  included  therein  by  necessary  implication. 

When,  from  the  language  used,  it  is  manifest  that  it 
^as  the  intention  of  the  Legislature  to  include  the 
^fown,  it  is  sufficiently  named    within     this    rule 

(1). 

^  (1)  Moore  v.  Smith,  1  El.  &  El.,    App.  Cas..  102  ;  Cushiiu)  v.  Jhifuxj , 
^7 ;  ThiHitrge  v.  Landry,  L.  R.,  2    L.  R.,  5  App.  Cas.,  409. 
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1888  The  Intrepretation  Act,  however,  in  its  literal  and 

TheQueen  grammatical  meaning  demands  more  than  this.     Not 

PouLioT    ^^^y  must  the  Queen  be  named,  but  her  rights  are  not 

to  be  affected  unless  it  is  expressly  stated  in  the  enact- 


j«dnL«Bt.  ^®^*  ^^^^  ^^^  shall  be  bound  thereby. 

It  is  not  necessary,  however,  in  this  case  to  come  to 

a  conclusion  as  to  whether  or  not  the  general  rule  to 
which  I  have  referred  has  been  narrowed  by  The  Inter- 
pretation  Act,  for  it  is  not  contended  that  there  are  in 
The  Dominion  Elections  Act,  18Y4,  any  words  which, 
either  expressly  or  by  implication,  indicate  an  intention 
on  the  part  of  the  Legislature  that  the  Crowu  should 
be  bound  thereby. 

The  defendants*  contention  is  that  The  Dominion 
Elections  Act,  18Y4,  falls  within  the  exception  to  be 
found  in  the  older  authorities  "  that  the  King  is  im- 
pliedly bound  by  statutes  passed  for  the  general  good  ; 
the  relief  of  the  poor ;  the  general  advancement  of 
learning,  religion  and  justice  ;  or  to  prevent  fraud,  in- 
jury or  wrong  (1)." 

It  is  to  be  observed  that  the  language  of  the  exception 
is  very  general  and  large  enough  to  include  many 
statutes  that  have  never  been  thought  to  apply  to  the 
Crown.  In  Maxwell  on  the  Interpretation  of  Statutes  (2), 
it  is  stated  that  probably  it  is  more  accurate  to  say  that 
the  Crown  is  not  excluded  from  the  operation  of  a 
statute  where  neither  its  prerogatives,  rights,  nor  pro- 
perty are  in  question ;  and  though  it  may  be  true  that 
there  is  no  case  in  which  the  very  general  propositions 
propounded  by  Lord  Coke  in  the  Magdalen  College 
case  (3),  have  been  expressly  denied  or  over-ruled  (4), 

• 

(1)  Cliitty   on   Prerogatives,  p.  Statute  Law,  pp.  40-41. 
382  ;    Magdakn    College,    case    11         (2)  P.  167. 
Rep.    70b  ;  Bac.   Abr.  Prtrogative        (3)  Cited  ante, 
(E.)  Vol.  8  ;  Maxwell  on  Statutes        (4)    Hardcastle     on     Statutory 

p.  166  ;    Hardcastle  on  Statutory  Law,  p.  190. 
Law      p.    185 ;    Wilberforce    on 


1 

1 
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they  have  not,  I  think,  been  approved  or  followed  in      18®^ 
later  cases.  ThbQueen 

With  reference  to  the  fact  that  the  enactments  in  „  ^' 

FOULIOT. 


question  occnr  in  statutes  for  the  prevention  of  corrupt 

practices  at  elections,  and  were  passed  with  a  view  of      S? 

preventing  such  practices,  it  appears  to  me  for  obvious 

reasons  that  the  proposition  that  the  law  is  primA  facie 

made  for  subjects  only  applies  with  peculiar  force  to 

such  statutes. 

Then,  too,  it  is  to  be  observed  that  the  100th  and  122nd 

sections  of  The  Dominion  Elections  Act,   1874,  create 

statutory  defences  to  actions  upon  contracts  arising  out 

of  Parliamentary  elections — the  former  by  making  any 

such  executory  contract  void,  and  the  latter  by  barring 

the  remedy  against  the  candidate  if  its  provisions  are 

not  complied  with.     But  the  law  «is  that  a  defendant 

cannot,  in  a  proceeding  on  behalf  of  the  Crown,  plead  a 

defence  given  by  statute  unless  the  Crown  is  named 

therein ;   and  it  has  never  been  doubted  that  the  right 

of  the  Queen  to  collect  debts  due  to  her,    and  the 

remedies  that  she  may  employ  therefor,  are  not  impaired 

by  any  Act  of  Parliament  unless  the  Crown  is  by  express 

words  or  necessary  implication  included  therein  (1). 

Looking  at  the  language  used  by  the  Legislature, 
''All  persons  shall  send  in  such  bills  &c."  (122nd  sec- 
tion)—" this  provision  shall  not  enable  any  person  to 
recover  back  any  money  paid  for  lawful  expenses" 
(lOOth  section) — and  having  regard  to  the  context  and 
the  relation  of  the  Crown  to  the  election  of  members  of 
the  House  of  Commons,  I  would,  apart  from  The  Inter- 
pretation Act,  be  of  opinion  that  the  Legislature  did  not 
intend  the  provisions  of  T%e  Dominion  Elections  Act, 
18*?4,  referred  to,  to  apply  to  the  Crown  (2). 

(1)  Chitty  on  Prerogatives  i)p.     moiid  106G  ;  The  Queen  v.  Benson 
^383.  2    P.  R.  (U.C.)  350  ;    Regina  v. 

(2)i2.  V.   TwMn  2  Ld.  Ray-    Davirfww  21  U.C.Q.B.41. 
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^^  But  in  my  opinion  The  Inirepretation  Act  is   con- 

The  Queen  elusive.     Its  language  is  explicit  and  I  fail  to  discover 

PoDLioT.  any    good  reason  for  modifying  its    plain   negative 

words  by  reading  into  the  Act  a  provision  of  such  gen- 

j««smMi(.  eral  character,  and  doubtful  authority,  as  the  exception 

to  which  I  have  alluded. 

The  defendant  also  contends  that  the  word  "  rights  " 
in  the  46th  paragraph  of  the  7th  section  of  The  In- 
terpretation  Act  means  prerogative  rights  ;  that  Her 
Majesty  has  no  prerogative  right  to  interfere  in  the 
carrying  on  of  elections  for  the  purpose  of  unlawfully 
influencing  the  result ;  that  the  provisions  of  The 
Dominion  Elections  Act,  1874,  directed  against  such 
unlawful  interference,  do  not  impair  or  afiect  any  of 
Her  Majesty's  prerogatives,  and  are  therefore  binding 
on  the  Crown  and  subject  alike. 

This  contention,  it  seems  to  me,  is  open  to  a  number 
of  observations ;  but  I  do  not  propose  to  discuss  it 
further  than  to  repeat  that  the  rights  affected  by  the 
100th  and  122nd  sections  of  the  Act  last  mentioned  are 
rights  of  action,  and  that  in  the  case  of  the  Crown  such 
rights,  and  the  remedies  by  which  they  are  enforced, 
are  not  affected  by  any  statute  unless  there  are  words 
therein  manifesting  on  the  part  of  the  Legislature  an 
intention  so  to  affect  them. 

Briefly  stated  the  case  is  this  : — The  defendants,  ad- 
mitting that  they  promised  the  Crown  to  pay  the  fares 
or  passage  money  as  mentioned,  allege  that  the  action 
cannot  be  maintained  because  the  promise  arose  out  ot 
an  election  under  The  Dominion  Elections  Act,  1874, 
and  the  100th  section  thereof  makes  such  promise  void, 
and  the  122nd  section  bars  the  remedy, — ^no  statement 
of  claim  having  been  sent  to  the  candidate's  agent 
within  one  month  after  the  day  of  the  declaration  of 
such  election.  To  this  plea  the  plaintiff"  demurs  on 
the  ground  that,  assuming  the  promise  to  have  arisen 
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out  of  an  election  under  the  Act  relied  on,  neither  Her      18^8 
Majesty's  right  of  action,  nor  her  remedy  for  enforcing  TheQuben 
the  6ame,i8  defeated  or  affected  by  the  Act,a8  the  Crown  p™  ™ 
is  not  included  therein  either  by  express  words  or  nee-      •— - 
essary  implication  ;  and  in  my  opinion  the  demurrer  j,jf^^^ 

should  be  sustained.  

There  will  be  judgment  for  the  plaintiff  on  demurrer 
to  the  defendants'  pleas. 

Demurrer  allowed  with  costs. 

Solicitors  for  plaintiff:  O'Connor  8f  Hogg. 

Solicitor  for  defendants  :  J.  N.  Pouliot, 
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1889      aEOEaE  p.  MAaANN Plaintiff  ; 

Feb.  5.  AND 

HER  MAJESTY  THE  QUEEN Defendant. 

Revmue-'Customs  diUte^-^Tariff  Act,  (l886)^Schedule  "C."— "  Shaj^  " 
lumber. 

Under  item  (Departmental  No.)  726  in  Schedule  "C."  of  the  Tariff  Act 
(1886)  oak  lumber  sawn,  but  not  "  shaped,  planed,  or  otherwise 
manufactured,"  may  be  imported  into  Canada  free  of  duty. 

Plaintiff  imported  a  quantity  of  white  oak  lumber  from  the  United 
States  which  had  been  sawn  to  certain  dimensions  so  as  to  admit 
of  it  being  used  in  the  manufacture  of  railway  cars  and  trucks 
without  waste  of  material,  but  yet  before  being  used  for  such 
purpose  had  to  be  re-cut  and  fitted. 

Hdd, — That  the  lumber,  being  merely  sawn  to  such  dimensions  as 
would  enable  it  to  be  worked  up  without  waste,  was  not  "  shaped" 
within  the  meaning  of  the  Tariff  Act,  and  was  not  dutiable. 

This  was  a  claim  for  a  refund  of  duties  paid  by  the 
plaintiff  upon  the  importation  of  certain  lumber  from 
the  United  States. 

The  facts  of  the  case  are  as  follows  : — 

By  item  (Departmental  No.)  726,  Schedule  "  C."  of 
the  Tariff  Act  (1886),  it  is  provided  that  the  following 
articles  shall  be  admitted  into  Canada  free  of  duty,  that 
is  to  say  :— 

"  Lumber  and  timber,  plank  and  boards,  sawn,  or 
box-wood,  cherry,  walnut,  chestnut,  gumwood,  maho- 
gany, pitch-pine,rosewood,  sandal-wood,  Spanish-cedar, 
oak,  hickory,  and  white  wood,  not  shaped,  planed,  or 
otherwise  manufactured,  and  saw  dust  of  the  same,  and 
hickory  lumber,  sawn  to  shape  for  spokes  of  wheels 
but  not  further  manufactured." 

The  plaintiff",  having  entered  into  a  contract  with 
the  Ghrand  Trunk  Eailway  Company  to  supply  the 
company  with  a  certain  quantity  of  white  oak  plank 
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and  boards  and  white  oak  lumb«3r  of  specified  thick-      i^^^ 
nesses,  widths,  and  lengths,  arranged  with  certain  mill-   Maoann 
men  in  the  State  of  Michigan  to  saw  such  plank,  boards,  rp  -  q 

and  lumber  from  the  log.  The  plank,  boards  and  lum-      

oer  were  intended  to  be  nsed  principally,   but  not  ^t  Facts. 
wholly,  for  the  construction  of  cars  and  railway  trucks, 
and  they  were  ordered  to  be  sawn,  and  were  in  fact 
sawn,  of  such  thicknesses,  widths,  and  lengths  as  to 
admit  of  their  being  used  in 'such  construction  with- 
out waste  of  material     The  lengths  called  for  by  the 
contract  varied,  the  shortest  being  two  feet  two  inches, 
and  the  invoices  upon  which  duty  was  collected  and 
paid,  under  protest,  indicated  that  the  lumber  when 

• 

imported  was  cut  to  these  exact  lengths ;  but  the  fact 
^  proved  by  the  plaintiff  and  not  denied  by  the  de- 
fendant, no  witnesses  being  called  for  the  Crown,  was 
that  while  the  invoices  disclosed  the  correct  quantity  of 
niaterial  imported,there  being  in  each  entry  the  equiva- 
lent of  the  number  of  pieces  shown  in  the  invoice^ 
they  did  not  show  accurately  the  shape  of  the  different 

■ 

pieces,  and  that,  with  perhaps  a  few  unimportant  ex- 
ceptions, the  lumber  was  imported  in  lengths  in  which 
It  would  be  commercial  or  merchantable, — care  being 
t*ken  only  that  the  lengths  would  be  such  that  the 
lumber  .could,  in  Canada,  be  sawn  into  the  shorter  and 
specified  lengths  without  waste. 

Vith  reference  to  the  lumber  it  was  proved  that 
*fter  it  had  been  cut  to  the  specified  lengths  the  pieces 
<^ould  not  be  usei  in  the  construction  of  cars  without 
heing  re-cut  and  fitted. 

February  5th,  1889. 
McCarthy  f  Q.C.  (with  whom  was  Robinson,  Q.C.  and 
^^cKelcan)  for  the  plaintiff,  contended  that  the 
^*wing  of  the  lumber  from  the  log  at  the  mill  of  such 
thicknesses,  widths,  and  lengths  that  it  might  be  used 
"7  the  plaintiff  without  waste  did  not  amount  to  shap- 
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1889      ing  the  same  within  the  meaning  of  the  statute.  That 

Magann    ifj  which  did  not  appear  to  be  denied,  the  lumber  in 

^     Q        question,  in  the  shape  and  condition  in  which  it  was, 

would  be  free  of  duty  if  imported  for  general  purposes, 

•f  coniuei.  or  for  no  definite  purpose,  it  would  not  become  dutiable 
Judgment,  because  its  length  was  such  that  it  could  conveniently, 
and  without  waste,  be  cut  up  and  used  for  a  speci- 
fic purpose,  and  that  the  plaint iif,  in  ordering  the 
lumber  as  he  did  from  the  mill-men,  simply  had  that 
in  view.  That  apiece  of  white  oak  lumber  could  not 
at  one  and  the  same  time  be  shaped  or  not  shaped, 
dutiable  or  not  dutiable,  according  to  the  use  to  which 
it  was  to  be  put.  That  Parliament  not  having  enacted, 
as  it  had  done  in  other  cases,  that  the  article  should  be 
dutiable,  or  not,  according  to  the  use  to  which  it  was 
intended  to  be  applied  by  the  importer  or  his  custom- 
ers,— as,  for  instance,  that  a  white  oak  plank  80  feet 
long  which,  being  imported  for  no  specific  purpose  or 
tor  general  purposes,  would  be  free  of  duty, — it  woul4 
not  become  dutiable  because  the  importer  intended  to 
cut  it  into  five  pieces  six  feet  long,  each  of  which  was 
adapted  to,  and  intended  to  be  used  for,  some  specific 
purpose. 

Sedgewick,  Q.C.  (with  whom  was  Hogg)  for  the 
Crown,  contended  that  the  lumber  being  so  cr^t  in  the 
United  States  as  to  be  conveniently  fitted  in  the  con- 
struction of  cars  in  Canada,  was  sufiiciently  shaped  to 
bring  it  within  the  exception  contained  in  the  item  of 
the  tariff  referred  to. 

Per  curiam :  The  plank,  boards,  and  lumber  in  ques- 
tion, in  the  form  in  which  they  were  imported,  were 
not  shaped  within  the  meaning  of  the  statute,  and 
were  not  dutiable. 

Judgment  for  plaintiff,  with  costs. 

Solicitors  for  plaintiff:  MacKekan  8f  Mewburn. 
Solicitors  for  defendant :  O'Connor  Sf  Hogg, 
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NICHOLAS  CONRAD  PETERSON Suppliant;      1^89 

Mar.  5. 
AND  

HER  MAJESTY  THE  QUEEN Respondent. 

Petiliim  of  Right — Indian  Uetervt   lands — Conditional  sale — JVaim. 

Su  j)])liaiit  purchased  from  the  Crown  a  parcel  of  land,  forming  part 
of  an  Indian  Reserve,  subject  to  the  condition  that  unle«  he  erected 
certain  manufacturing  works  thereon  within  a  given  time  he 
would  forfeit  all  rights  under  the  sale.  A  portion  of  the  purchase 
money  was  paid  down.  Some  time  after  the  expiiy  of  the  time 
wherein  suppliant  was  bound  to  erect  the  works  but  had  not 
'  done  80,  the  Crown,  through  a  duly  authorized  oliicer,  accepted 
and  received  the  balance  of  the  purchase  money  from  him, — such 
officer  stating,  however,  that  the  sale  would  not  be  complete  until 
the  condition  upon  which  it  was  made  was  complied  with.  On 
petition  praying  for  a  declaration  by  the  court  that  suppliant  was 
entitled  to  letters-patent  for  said  land, — 

Held : — (1).  That  the  acceptance  of  the  balance  of  the  purchase  money, 
under  the  circumstances,  constituted  a  waiver  of  the  condition  in 
respect  of  the  time  within  which  it  was  to  be  performed,  but  not 
of  the  condition  itself  ;  and  that  inasmuch  as  the  suppliant  had 
not  performed  such  condition,  he  was  not  entitled  to  the  relief 
prayed  for.  Clarke  v.  The  Queen  (I  Ex.  C.  R.  182),  Tfie  Canada 
Central  Bailtpay  Company  v.  The  Queen  (20  Grant  273)  referred 
to. 

(2).  While  the  law  is  that  the  Crown  u  not  bound  by  e8toi)pels  and 
no  laches  can  be  imputed  to  it,  and  there  is  no  reason  why 
it  should  suffer  by  the  negligence  of  its  officers,  yet  forfeitures 
such  as  accrued  in  this  case  may  be  waived  by  the  acts  of  Minis!  ers 
and  officers  of  the  Crown.  Attorney-General  of  Victoria  v. 
EtterJiank  (L.  R.  6  P.  C.  354),  and  Davenj^H  v.  The  (^wet^  (3 
A]»p.  Cas.  116)  referred  to. 

x  ETITION  of  right  praying  for  a  declaration  by  the 
court  that  the  suppliant  was  entitled  to  letters-patent 
lor  certain  lands,  being  portion  of  an  Indian  Reserve 
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1889      near  the  town  of  Sarnia,  in  the  Oonnty  of  Lambton, 
Peterson  Ontario. 

TheOueen     ^^^  tO'Cis  of  the  case,  and  the  x>oint8of  law  raised  on 
the  argument,  are  fully  stated  in  the  judgment. 

n«sm«ni.  December  18th,  1888. 

/^.  H.  Blake,  Q.C.,  and  Adams  for  the  suppliant ; 

N^sbiit  for  the  respondent. 

BuRBiDOE,  J.  now  (March  5th,  1889,)  delivered  judg- 
ment. 

This  is  a  petition  praying  for  a  declaration  that  the 
suppliant  is  entitled  to  letters-patent  for  lots  one  and 
two,  Riverside,  and  lots  one,  two,  three  and  four,  range 
one,  and  lots  one,  two,  three  and  four,  range  two,  in 
the  new  survey  of  Indian  Lands  on  the  south  of  the 
town  of  Sarnia,  in  the  County  of  Lambton,  Ont. 

In  November,  1879,  the  suppliant,  a  machinist  hav- 
ing a  foundry  and  machine  shop  at  Sarnia,  by  letter, 
dated  the  l7th  day  of  that  month,  made  application  to 
the  Superintendent-G-eneral  of  Indian  Affairs  for  the 
lots  in  question  and  a  number  of  other  lots  (the  whole 
containing  some  ten  acres),  stating  that  he  wished  to 
secure  such  lots  for  immediate  use,  and  for  the  erection 
thereon  of  an  iron  foundry  and  machine  and  boiler 
works.  The  Superintendenl-Q-eneral  declining  to  treat 
for  the  sale  of  so  large  a  block  of  land  as  that  applied 
for,  the  suppliant,  after  considerable  correspondence,on 
May  27th,  1880,  accepted  the  offer  made  to  him  through 
Mr.  Watson,  the  Indian  Agent  at  Sarnia,  to  purchase 
the  lots  in  question  for  the  sum  of  one  thousand  dol- 
lars.  His  letter  of  acceptance  concluded  as  follows  : 
"  I  will  also  commence  as  soon  as  possible,  on  the  above 
"  mentioned  grounds,  the  construction  of  the  necessary 
**  buildings  for  manufacturing.'* 

At  this  time  the  Superintendent-General  intended 
to  sell  in  lots  a  portion  of  the  Reserve  of  which  those 


VOL.  11.  ]  EXCHEQUER  COURT  REPORTS.  60 

sold  to  Peterson  formed  a  part,  and  it  was  thought      18^^ 
that  the  selling  price  of  the  former  would  be  enhanced  PETBRfloN 
by  the  construction  on  the  latter  of  such  buildings  and  ^^^  qubbn 
works  as  the  suppliant  proposed  to  construct,  and  it  is 


clear  that,  but  for  this  consideration,  the  price  demand-     jw 

ed  for  the  latter  would  have  been  considerably  more      

than  it  was.  This  was  well  understood  by  both  par- 
ties to  the  agreement,  and  it  is  not  denied  that  the 
suppliant's  undertaking  to  put  up  such  buildings  form- 
ed part  of  the  consideration  for  the  lots  purchased  by 
him. 

On  the  80th  of  July,  1880,  the  first  instalment  of  the 
purchase  money  was  paid,  when  the  following  receipt 
was  given  to  the  suppliant  : — 

INDIAN  DEPARTMENT. 
$300.    A.  Sarnia,  30th  July,  1880. 

No.  389  of  Indian  Land  Sale. 

Received  from  N.  C.  Peterson  the  sum  of  two  hundred  dollars,  be- 
ing tbe  first  instalment  of  one-fifth  on  the  purchase  of  lots  1  and  2, 
Riverside,  and  lots  1, 2,  3,  4,  range  No.  1,  lots  1,  2,  3,  4,  range  No.  2, 
in  the  new  survey  of  Indian  Laud  on  the  south  of  the  town  of  Sarnia, 
sold  to  bim  on  the  30th  July,  1880,  for  the  sum  of  one  thousand  dol- 
lars ;  the  Verms  of  payment  being  one-fifth  down,  and  the  balance  in 
four  equal  annual  instalments  with  interest  on  each,  from  the  date  of 
purchase,  at  the  rate  of  six  per  cent,  per  annum.  It  being  expressly 
provided  that  the  erection  of  buildings  for  manufacturing  purposes 
within  nine  months  is  one  of  the  con<IiLions  of  sale. 

It  is  an  express  condition  of  the  above  sale  that  the  purchaser,  or 
his  heirs  or  a.%dgns,  shall  pay  regularly  the  instalments,  together  with 
the  interest,  as  they  fall  due,  till  the  whole  shall  be  paid,  under  i  ain 
of  forfeiture  of  the  land  above  sold  ;  and  also  of  all  the  instalments 
alrea^ly  paid  on  account  of  the  same. 

(Sgd.)        Ebenezer  Watson, 

Indian  Supt. 

Afterwards  the  suppliant  went  into  possession  of  the 
property,  and  in  September,  1880,  placed  thereon  a 
quaatity  of  bricks  to  be  used  in  the  erection  of  the 
proposed  buildings  ;  and  though  he  has  since  main- 
tained his  possession,  he  has  not  taken   any  further 
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1889      steps  to  carry  out  the  condition  to  erect  such  buildings. 

Peterson       At  the  time  of  the  purchase  it  was  understood  that 

The  Oueen  *^®  proposed  works  would  be  constructed  on  lots  1  and 

2,  Riverside,  at  a  place  then  crossed  by  the  highway, 

^^^  which  the  Superintendent-Greneral  proposed  to  divert, 
substituting  therefor  a  convenient  way  along  River 
Street.  This  necessitated  the  construction  of  a  bridge, 
which  was  not  finished  until  July,  1881  ;  and  though 
thereafter  the  public  could  use  River  Street,  the  latter 
did  not,  apparently,  until  1882,  when  the  bridge  was 
raised,  afford  as  convenient  a  way  as  that  along  the  river 
bank.  Subsequently,  when  difference  arose  between 
the  suppliant  and  the  Superintendent-Q-eneral,  the 
former  urged  the  delay  in  affecting  the  diversion  of  the 
highway  as  an  excuse  for  his  not  erecting  the  proposed 
works.  There  is  some  conflict  of  testimony  as  to  what 
took  place  between  the  suppliant  and  Watson,  the  In- 
dian Agent,  in  respect  of  this  matter ;  but  apparently 
there  w^as  an  understanding  that  the  former  should 
not  put  up  his  buildings  until  the  bridge  was  built. 
1  am  not,  however,  wholly  satisfied  that  this  was  the 
only,  or  even  the  primary,  reason  for  the  suppliant's 
delay.  But  whether  it  was  or  not,  is,  I  think,  imma- 
terial in  view  of  what  subsequently  transpired.  For, 
if  in  August,  1881,  the  Crown,  as  I  think  it  did,  by  the 
receipt  of  the  balance  of  the  purchase  money,  waived 
any  forfeiture  which  had  theretofore  been  occasioned 
by  the  suppliant's  non-compliance  with  the  condition 
mentioned,  the  reasons  for  such  non-compliance,  what- 
ever they  may  have  been,  cannot,  I  think,  in  any  way 
affect  the  legal  position  of  the  parties  hereto. 

The  circumstances  surrounding  the  payment  of  this 
balance  on  the  Ist  of  August,  1881,  are  in  dispute. 
Watson  testifies  that  on  this  occasion  he  told  Peterson 
that  such  payment  would  not  complete  the  purchase 
until  the  conditions  of  sale  were  fulfilled,  and  if  that 
were  not  done  soon  the  latter  would  be  in  danger  of 
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losing  the  sale ;  and  that  once  or  twice  afterwards  he      1889 
E^poke  to  him  abont  the  same  thing,  and  gave  him  the  Peterson 
same  warning.     Watson  also  stated  that  at  the  time  ^f  xhbOueen 
the  payment  he  made  an  entry  in  his  official  book, 


which,  being  produced,  contained  opposite  to  a  memo-  ^^JJJJ^^ 
randnm  of  the  payment  in  full  on  August  1st,  1881,  of 
1800,  and  $48  interest,  this  note : 

Mr.  Peterson  not  entitled  to  patent  till  buildings  for  manufacturing 
purposes  are  completed.     See  August,  1881,  Ret. 

The  suppliant  denies  that  any  such  conversations 
took  place.  I  find  the  facts  to  be  as  stated  by  Watson, 
supported,  as  I  think  he  is  to  a  certain  extent,  by  the 
entry  in  his  books. 

In  November,  1880,  the  Superintendent-Greneral  put 
up  for  sale  at  public  auction  the  lots  indicated  in  the 
survey  of  the  Indian  Reserve  south  of  the  town  of  Sar- 
nia,  the  auctioneer  calling  attention,  and,  in  his  opinion, 
with  good  effect,  to  the  sale  to  the  suppliant  and  his 
agreement  to  erect  the  buildings  mentioned.  At  this 
time  about  one-third  of  the  lots  were  sold,  and  the  re- 
mainder were  again  offered  for  sale  at  public  auction 
in  January,  1882,  and  January,  1888,  on  neither  of 
which  occasions  was  there  any  reference  to  the  sup- 
pliant's undertaking. 

After  the  payment  in  August,  1881,  of  the  balance 
of  the  purchase  money  no  one  appears,  for  some  five 
years,  io  have  taken  any  interest  in  the  transaction  out 
of  which  this  case  arises.  In  September,  1886,  how- 
ever, the  suppliant  having  become  a  party  to  an  arbi- 
tration with  the  Erie  and  Huron  Railway  company, 
which  had  taken  for  its  roadway  lots  1  and  2,  River- 
side, his  solicitor,  Mr.  Adams,  on  the  9th  of  that  month, 
applied  to  the  Suporintendent-G-eneral  for  letters-pat- 
ent for  all  the  lots  purchased.  The  correspondence  of 
which  this  application  was  the  commencement  was 
continued  until  the  28th  June,  1888. 


i)£ 
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1889  The  position  taken  by  the  suppliant  in  such  corres- 

Pet^on  dence  is,  briefly,  that  the  delay  in  the  diversion  of  the 

rj,^^  Q^j^j,jj  highway  prevented  him  from  erecting  his  buildings 

within  the  time  agreed  upon,  that  the  condition  was 

tmr       waived,  and  that  he  is  entitled  to  letters-patent  for  the 

lots.     On  the  other  hand  for  the  Indian  Department  it 

is  contended  that  the  suppliant  is  n<3t  so  entitled  as  he 
has  not  fulfilled  the  condition  on  which  he  purchased 
the  property,  and  that  the  Superintendent-Q-eneral  has 
been  and  is  in  a  position  to  cancel  the  sale  to  him  and 
to  sell  to  whom  he  sees  fit.  It  was  also  pointed  out 
that  no  advantage  could,  after  the  sale  of  the  lots  in 
the  Reserve,  accrue  to  the  Indians  by  the  erection  of 
the  works  which  suppliant  had  agreed  to  erect. 

In  May,  1888,  the  Superintendent-General  had  the 
property  in  question  valued  by  Mr.  Watson  and  Mr. 
English,  another  Indian  Agent,  who  concurred  in  esti- 
mating its  value  at  that  time  at  $3,920.  For  this 
sum  it  was  offered  to  the  suppliant,  he  to  be  credited 
with  the  $1,000  already  paid.  Before  considering  this 
offer,  the  latter  wished  to  know  if  he  would  be  allowed* 
interest  on  the  $1,000  if  he  accepted  the  offer,  or 
whether  that  sum  would  be  returned  to  him  with  in- 
terest if  he  withdrew  from  the  negotiation  ?  In  reply 
he  was  told  that  in  neither  case  would  he  be  allowed 
interest,  to  which  he  had  no  claim  as  he  had  had  pos- 
session of  the  property. 

The  suppliant  then  asked  that  the  letters*>patent 
should  issue  to  him  upon  his  putting  up  the  buildings 
in  accordance  with  his  agreement  of  1880,  and  asked 
for  one  year  from  July  1st,  1888,  in  which  to  erect 
them.  By  a  letter  of  June  2^th,  1888,  this  request  was 
refused,  and  suppliant  was  notified  that  unless  within 
two  months  he  paid  the  sum  of  $2,920,  the  sale  would 
be  cancelled. 

Thereupon  the  suppliant  filed  his  petition. 
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The  case  was  fully  and  ably  argued  and  my  atten-      ^^^ 
tion  directed  to  a  large  number  of  cases,  to  many  of  Peterson 
which  it  will  not  be  necessary  to  refer.  ,-.     ^• 

With  reference  to  the  undertaking  of  the  suppliant 
to  erect  buildings  for  manufacturing  purposes  on  the 
lands  in  question  within  nine  months  from  July  80th, 
1880,  I  am  of  the  opinion  that  the  acceptance,  under 
the  circumstances  to  which  I  have  referred,  on  August 
Ist,  1881,  of  the  balance  of  the  purchase  money  con- 
stituted  a  waiver  of  the  condition  in  respect  of  the  time 
within  which  it  was  to  be  performed  and  of  the  for- 
feiture theretofore  occasioned,  but  not  of  the  condition 
itself,  and  that  the  suppliant,  not  having*  performed 
such  condition,  is  not  entitled  to  the  relief  which  he 
seeks. 

For  the  suppliant  it  was  contended  that  the  under- 
taking to  erect  buildings  contained  in  the  receipt  of 
July  30th,  1880,  was  so  vague  as  to  be  void,  neither 
the  value  nor  the  character  thereof  being  in  any  way 
defined,  and  that  the  previous  correspondence  could 
not  be  looked  at  to  ascertain  what  in  this  respect 
was  the  intention  of  the  parties  (1).  Now,  these 
are  difficulties  which  would,  1  think,  be  much  more 
serious  than  they  are  if  the  Crown  were  seeking 
to  compel  the  suppliant  to  carry  out  his  contract. 
In  such  a  case  it  might  be  that  the  court  would 
not  undertake  to  give  directions  as  to  the  description 
of  buildings  which  should  be  constructed,  and  to  com- 
pel their  construction.  Similar  difficulties,  but  not,  1 
think,  insuperable,  might  have  arisen  if  the  suppliant 
had  erected  buildings,  and  if,  on  his  application  for 
letters-patent,  a  controversy  had  arisen  between  him 
and  the  Crown  as  to  whether  or  not  such  buildings 
were  in  accordance  with  his  contract.  But  here  the 
suppliant  has  done  nothing,  and  I  can  see  no  difficulty 

(1)  JFood  V.  aUcock  50  L.  T.  (X.S.)  261. 
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1889      in  the  way  of  the  court  refusing  him  relief  until  he 
Peterson  has  raade  some  effort  to  comply  with  the  conditions  of 
TheOueen  *^®  contract  to  which  he  became  a  party. 

In  this  connection  it  was  said  that  even  if  the  sup- 


ft^r        pliant  were  bound  to  erect  the  buildings  mentioned 

he  was  not  bound  to  maintain  them,  and  Jessup  v.  The 

Grand  Trunk  Railway  Company  (1),  and  a  number  of 
other  cases,  were  cited  in  support  of  such  proposition. 
The  contention  may  be  good,  as  to  that  I  express  no 
opinion;  but  it  is,  I  think,  altogether  outside  the  ques- 
tion at  issue  and  does  not  call  for  any  consideration  at 
present. 

For  the  suppliant  it  was  contended  that,  admitting 
the  condition  to  build  to  be  a  valid  condition,  it  had 
been  waived,  and  that  such  waiver  could  not  be  limit- 
ed to  the  time  within  which  it  was  to  be  performed, 
but  must  extend  to  the  condition  itself,  Davenport 
V,  Tlie  Queen  (2),  Dumpor's  case  (8),  being  relied 
upon.  Now,  while  the  law  is  that  the  King  is  not 
bound  by  estoppels,  and  that  no  laches  can  be  imputed 
to  him,  and  that  there  is  no  reason  why  he  should 
suffer  by  the  negligence  of  his  officers  (4),  it  appears 
to  be  well  settled  that  forfeitures  such  as  accrued  in 
this  case  may  be  waived  by  the  acts  of  Ministers  and 
officers  of  the  Crown.  But  there  is  nothing,  I  think, 
in  any  of  the  cases  inconsistent  with  the  view  which 
1  have  taken ;  that  the  waiver  may  in  such  a  case  as 
this  affect  the  matter  of  time  only  and  not  the  sub- 
stance of  the  condition.  On  the  contrary  it  appears  to 
be  clear  thai  a  waiver  of  the  time  within  which  an 

(1)  28  Qrant  6!;3,  7  Ont.  App.  Estoppels,  p.  8  ;  Bridges  v.  Long- 
(Jas.  129.  vuin  24  Beav.  27  ;  Attorney -ihne- 

(2)  3  App.  Cas.  115.  ral  of  Victoria  v.  Etterduink  L.  R. 

(3)  1  Smith's  L.  Ca<».  43-47.  6   P.   C.    354  ;   DavmjMrt  v.    Tlu 

(4)  Chitty  on  Pn'roG;ativos,  j)p.     Qm^vh,  iit  supra, 
379,  3S1  ;  Everest  and  Strode  on 
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act  is  to  be  done  is  not  necessarily  a  waiver  of  the  act      ^^89 
itself  (I).  Peterson 

It  was  suggested  that  the  time  within  which  t^^xHE  Queen. 

buildings  were  to  have  been  erected  having  been  once      

waived,  the  Crown  could  not  insist  upon  their  erection  ,.^£j^g^ 

within  any  defined  time.     But  I  do  not  see  that  such  a      

state  of  facts  presents  any  greater  difficulty  than  if  the 
contract  had  been  silent  as  to  time,  or  in  case  time  had 
not  been  of  the  essence  of  the  contract.  In  such  cases 
as  these  it  is,  I  think,  beyond  question  that  the  Crown 
could  have  given  the  suppliant  notice  that  unless  the 
condition  were  complied  with  within  a  given  reason- 
able time  the  sale  would  be  cancelled  (2). 

At  the  conclusion  of  the  argument  I  was  asked  by 
Mr.  Blake,  in  case  I  came  to  the  conclusion  that  the 
suppliant  was  not  entitled  to  the  relief  prayed  for,  to 
declare  that  he  would  be  entitled  thereto  upon  per- 
forming, within  a  reasonable  time,  the  condition  to 
erect  buildings  for  manufacturing  purposes.  It  was 
urged  that,  owing  to  the  attitude  of  the  Crown,  the 
suppliant  could  not  afibrd  to  take  the  risks  and  incur 
the  expenses  of  building  before  coming  to  the  court 
for  a  declaration  of  his  rights. 

With  that  request  I  ought  not,  I  think,  to  comply. 

Assuming,  contrary  to  the  contention  of  the  Crown 
to  which  I  shall  presently  refer,  that  if  the  suppliant 
had  a  claim,  that  is,  a  legal  claim  to  letters-patent 
of  the  land  in  question,  arising  out  of  the  con- 
tract referred  to,  the  court  could  make  a  declaration  to 
that  effect,  it  does  not  follow  that  in  a  case  in  which 
not  having  done  all  that  on  his  part  he  ought  to  have 
done  he  has  no  such  claim,  the  court  has  authority  to 
declare,  or  would  be  justified  in  declaring,  that  if  he 
should  do  thus  and  so  he  would  have  such  a  claim. 

(1)  Counter  v.  MacPherson  5  2ud.  ed.  471-473,  and  cases  there 
Moi).  P.  C.  83.  cited  ;  0'K(4-fe  v.    Taylor,2   Grant 

(2)  Pn-  on  Specific  Perforinace,    95. 
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1889      in  the  way  of  the  court  refusiug  him  relief  until  he 
Peterson  has  made  some  effort  to  comply  with  the  conditions  of 
TheOueen  ^^^  contract  to  which  he  became  a  party. 

In  this  connection  it  was  said  that  even  if  the  sup- 


for        pliant  were  bound  to  erect  the  buildings  mentioned 

he  was  not  bound  to  maintain  them,  and  Jessup  v.  The 

Grand  Trunk  Railway  Company  (1),  and  a  number  of 
other  cases,  were  cited  in  support  of  such  proposition. 
The  contention  may  be  good,  as  to  that  I  express  no 
opinion;  but  it  is,  I  think,  altogether  outside  the  ques- 
tion at  issue  and  does  not  call  for  any  consideration  at 
present. 

For  the  suppliant  it  was  contended  that,  admitting 
the  condition  to  build  to  be  a  valid  condition,  it  had 
been  waived,  and  that  such  waiver  could  not  be  limit- 
ed to  the  time  within  which  it  was  to  be  performed, 
but  must  extend  to  the  condition  itself,  Davenport 
V.  Tlie  Queen  (2),  Dumpor's  case  (8),  being  relied 
upon.  Now,  while  the  law  is  that  the  King  is  not 
bound  by  estoppels,  and  that  no  laches  can  be  imputed 
to  him,  and  that  there  is  no  reason  why  he  should 
suffer  by  the  negligence  of  his  officers  (4),  it  appears 
to  be  well  settled  that  forfeitures  such  as  accrued  in 
this  case  may  be  waived  by  the  acts  of  Ministers  and 
officers  of  the  Crown.  But  there  is  nothing,  I  think, 
in  any  of  the  cases  inconsistent  with  the  view  which 
1  have  taken ;  that  the  waiver  may  in  such  a  case  as 
this  affect  the  matter  of  time  only  and  not  the  sub- 
stance of  the  condition.  On  the  contrary  it  appears  to 
be  clear  that  a  waiver  of  the  time  within  which  an 

(1)  28  Qrant  5S3,  7  Out.  App.  Estoppels,  p.  8  ;  Bridges  v.  Long- 
(.'a.s.  129.  itiun  24  Bfav.  27  ;  Attorney -(Une- 

(2)  3  App.  Cas.  115.  ral  of  Victoria  v.  Ettershank  L.  R. 

(3)  1  Smith's  L.  Ca<».  43-47.  6  P.   C.    354 ;   Davmfort  v.    llhe 

(4)  Chitty  on  Proro(»atives,  ]))).     Quem,  ut  supra, 
379,  381  ;  Everest  and  StTo<le  on 
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act  is  to  be  done  is  not  necessarily  a  waiver  of  the  act      ^^89 
itself  ( I ) .  Peterson 

It  was  suggested  that  the  time  within  which  tl^^xHE  Queen 
buildings  were  to  have  been  erected  having  been  once 
waived,  the  Crown  could  not  insist  upon  their  erection  ,  ^     _^ 

within  any  defined  time.     But  I  do  not  see  that  such  a      

state  of  facts  presents  any  greater  difficulty  than  if  the 
contract  had  been  silent  as  to  time,  or  in  case  time  had 
not  been  of  the  essence  of  the  contract.  In  such  cases 
as  these  it  is,  I  think,  beyond  question  that  the  Crown 
could  have  given  the  suppliant  notice  that  unless  the 
condition  were  complied  with  within  a  given  reason- 
able time  the  sale  would  be  cancelled  (2). 

At  the  conclusion  of  the  argument  I  was  asked  by 
Mr.  Blake,  in  case  I  came  to  the  conclusion  that  the 
suppliant  was  not  entitled  to  the  relief  prayed  for,  to 
declare  that  he  would  be  entitled  thereto  upon  per- 
forming, within  a  reasonable  time,  the  condition  to 
erect  buildings  for  manufacturing  purposes.  It  was 
urged  that,  owing  to  the  attitude  of  the  Crown,  the 
suppliant  could  not  afford  to  take  the  risks  and  incur 
the  expenses  of  building  before  coming  to  the  c^urt 
for  a  declaration  of  his  rights. 

With  that  request  I  ought  not,  I  think,  to  comply. 

Assuming,  contrary  to  the  contention  of  the  Crown 
to  which  I  shall  presently  refer,  that  if  the  suppliant 
had  a  claim,  that  is,  a  legal  claim  to  letters-patent 
of  the  land  in  question,  arising  out  of  the  con- 
tract referred  to,  the  court  could  make  a  declaration  to 
that  effect,  it  does  not  follow  that  in  a  case  in  which 
not  having  done  all  that  on  his  part  he  ought  to  have 
done  he  has  no  such  claim,  the  court  has  authority  to 
declare,  or  would  be  justified  in  declaring,  that  if  he 
should  do  thus  and  so  he  would  have  such  a  claim. 

(1)  Counter   v.     MacPherson    5    2ud.   ed.  471-473,  and  cases  there 
Moo.  P.  C.  83.  cited  ;  CrKerfe.  v.    Taijlor,2   Grant 

(2)  Fn-  on  Sj)ecific  Performace,    95. 
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1889      in  the  way  of  the  court  refusing  him  relief  until  he 
Peterson  has  made  some  effort  to  comply  with  the  conditions  of 
TheOdeen  ^^®  contract  to  which  he  became  a  party. 

In  this  connection  it  was  said  that  even  if  the  sup- 


for        pliant  were  bound  to  erect  the  buildings  mentioned 

he  was  not  bound  to  maiutnin  them,  and  Jessup  v.  The 

Grand  Trunk  Railway  Company  (1),  and  a  number  of 
other  cases,  were  cited  in  support  of  such  proposition. 
The  contention  may  be  good,  as  to  that  I  express  no 
opinion;  but  it  is,  I  think,  altogether  outside  the  ques- 
tion at  issue  and  does  not  call  for  any  consideration  at 
present. 

For  the  suppliant  it  was  contended  that,  admitting 
the  condition  to  build  to  be  a  valid  condition,  it  had 
been  waived,  and  that  such  waiver  could  not  be  limit- 
ed to  the  time  within  which  it  was  to  be  performed, 
but  must  extend  to  the  condition  itself,  Davenport 
V.  Tlie  Qu^en  (2),  Dumpor's  case  (8),  being  relied 
upon.  Now,  while  the  law  is  that  the  King  is  not 
bound  by  estoppels,  and  that  no  laches  can  be  imputed 
to  him,  and  that  there  is  no  reason  why  he  should 
suffer  by  the  negligence  of  his  officers  (4),  it  appears 
to  be  well  settled  that  forfeitures  such  as  accrued  in 
this  case  may  be  waived  by  the  acts  of  Ministers  and 
officers  of  the  Crown.  But  there  is  nothing,  I  think, 
in  any  of  the  cases  inconsistent  with  the  view  which 
1  have  taken ;  that  the  waiver  may  in  such  a  case  as 
this  affect  the  matter  of  time  only  and  not  the  sub- 
stance of  the  condition.  On  the  contrary  it  appears  to 
be  clear  that  a  waiver  of  the  time  within  which  an 

(1)  28  Grant  5S3,  7  Out.  App.     E3toi)pels,  p.  8  ;  Bridges  v.  Loiig- 
Oas.  129.  wwtn  24  Beav.  27  ;  Attorney -(itne- 

(2)  3  App.  Cas.  1 15.  ral  of  Victoria  v.  FAtershank  L.  R. 

(3)  1  Smith's  L.  Ca<«.  43-47.  6   P.   C.    354  ;   Darmport  v.    IVmj 

(4)  Cliitty  on  Proro(»atives,  pj).     Qm/v/a,  iit  mpm, 
379,  381  ;  Everest  and  Strode  on 
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act  is  to  be  done  is  not  necessarily  a  waiver  of  the  act      1889 
itself  ( I ) .  Peterson 

It  was  suggested  that  the  time  within  which  tl^©  xhe  Queen. 
buildings  were  to  have  been  erected  having  been  once   ^-^^^^ 
waived,  the  Crown  could  not  insist  upon  their  erection  ,^^?JJ^ 
within  any  defined  time.     But  I  do  not  see  that  such  a 
state  of  facts  presents  any  greater  difficulty  than  if  the 
contract  had  been  silent  as  to  time,  or  in  case  time  had 
not  been  of  the  essence  of  the  contract.     In  such  cases 
as  these  it  is,  I  think,  beyond  question  that  the  Crown 
could  have  given  the  suppliant  notice  that  unless  the 
condition  were  complied  with  within  a  given  reason- 
able time  the  sale  would  be  cancelled  (2). 

At  the  conclusion  of  the  argument  I  was  asked  by 
Mr.  Blake,  in  case  I  came  to  the  conclusion  that  the 
suppliant  was  not  entitled  to  the  relief  prayed  for,  to 
declare  that  he  would  be  entitled  thereto  upon  per- 
forming, within  a  reasonable  time,  the  condition  to 
erect  buildings  for  manufacturing  purposes.  It  was 
urged  that,  owing  to  the  attitude  of  the  Crown,  the 
suppliant  could  not  afibrd  to  take  the  risks  and  incur 
the  expenses  of  building  before  coming  to  the  court 
for  a  declaration  of  his  rights. 

"With  that  request  I  ought  not,  I  think,  to  comply. 

Assuming,  contrary  to  the  contention  of  the  Crown 
to  which  I  shall  presently  refer,  that  if  the  suppliant 
had  a  claim,  that  is,  a  legal  claim  to  letters-patent 
of  the  land  in  question,  arising  out  of  the  con- 
tract referred  to,  the  court  could  make  a  declaration  to 
that  effect,  it  does  not  follow  that  in  a  case  in  which 
not  having  done  all  that  on  his  part  he  ought  to  have 
done  he  has  no  such  claim,  the  court  has  authority  to 
declare,  or  would  be  justified  in  declaring,  that  if  he 
should  do  thus  and  so  he  would  have  such  a  claim. 

(1)  Counter   v.     MacPherson    5    2ud.   ed.  471-473,  and  cases  there 
Moo.  P.  C.  83.  cited  ;  O'Kerfe  v.    Taylor,2   Grant 

(2)  Fr}'  on  Specific  Perforinace,    95. 
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1889      in  the  way  of  the  court  refusing  him  relief  until  he 
Peterson  has  made  some  effort  to  comply  with  the  conditions  of 
TheOueen  ^^^  contract  to  which  he  became  a  party. 

In  this  connection  it  was  said  that  even  if  the  sup- 


for  pliant  were  bound  to  erect  the  buildings  mentioned 
he  was  not  bound  to  maintain  them,  and  Jessup  v.  The 
Grand  Trunk  Railway  Company  (1),  and  a  number  of 
other  cases,  were  cited  in  support  of  such  proposition. 
The  contention  may  be  good,  as  to  that  I  express  no 
opinion;  but  it  is,  I  think,  altogether  outside  the  ques- 
tion at  issue  and  does  not  call  for  any  consideration  at 
present. 

For  the  suppliant  it  was  contended  that,  admitting 
the  condition  to  build  to  be  a  valid  condition,  it  had 
been  waived,  and  that  such  waiver  could  not  be  limit- 
ed to  the  time  within  which  it  was  to  be  performed, 
but  must  extend  to  the  condition  itself,  Davenport 
V.  Tlie  Queen  (2),  Dumpor's  case  (8),  being  relied 
upon.  Now,  while  the  law  is  that  the  King  is  not 
bound  by  estoppels,  and  that  no  laches  can  be  imputed 
to  him,  and  that  there  is  no  reason  why  he  should 
suffer  by  the  negligence  of  his  officers  (4),  it  appears 
to  be  well  settled  that  forfeitures  such  as  accrued  in 
this  case  may  be  waived  by  the  acts  of  Ministers  and 
officers  of  the  Crown.  But  there  is  nothing,  I  think, 
in  any  of  the  cases  inconsistent  with  the  view  which 
1  have  taken ;  that  the  waiver  may  in  such  a  case  as 
this  affect  the  matter  of  time  only  and  not  the  sub- 
stance of  the  condition.  On  the  contrary  it  appears  to 
be  clear  that  a  waiver  of  the  time  within  which  an 

(1)  2iS  Qrant  5J!3,  7  Out.  App.  Entoppels,  p.  8  ;  Bridges  v.  Long- 
C-as.  128.  vian  24  Boav.  27  ;  Attorney -(roie- 

(2)  3  App.  Cas.  115.  ral  of  Victoria  v.  Etterskank  L.  R. 

(3)  1  Smith's  L.  Ca<».  43-47.  6   P.    C.    354  ;    DavenfoH  v.    Tike 
(4}  Chittv  on  Pr(»roc;atives,  ])]>.     Qumi,  ut  supra. 

379,  3S1  ;  Everest  and  StTo<le  on 
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act  is  to  be  done  is  not  necessarily  a  waiver  of  the  act      18^9 
itself  (I).  Petbrson 

It  was  suggested  that  the  time  within  which  t^e^^^Q^^^j^ 
buildings  were  to  have  been  erected  haying  been  once 
waived,  the  Crown  could  not  insist  upon  their  erection 
within  any  defined  time.  But  I  do  not  see  that  such  a 
state  of  facts  presents  any  greater  difficulty  than  if  the 
contract  had  been  silent  as  to  time,  or  in  case  time  had 
not  been  of  the  essence  of  the  contract.  In  such  cases 
as  these  it  is,  I  think,  beyond  question  that  the  Crown 
could  have  given  the  suppliant  notice  that  unless  the 
condition  were  complied  with  within  a  given  reason- 
able time  the  sale  would  be  cancelled  (2). 

At  the  conclusion  of  the  argument  I  was  asked  by 
Mr.  Blake,  in  case  I  came  to  the  conclusion  that  the 
suppliant  was  not  entitled  to  the  relief  prayed  for,  to 
declare  that  he  would  be  entitled  thereto  upon  per- 
forming, within  a  reasonable  time,  the  condition  to 
erect  buildings  for  manufacturing  purposes.  It  was 
urged  that,  owing  to  the  attitude  of  the  Crown,  the 
suppliant  could  not  afford  to  take  the  risks  and  incur 
the  expenses  of  building  before  coming  to  the  cx)urt 
for  a  declaration  of  his  rights. 

"With  that  request  I  ought  not,  I  think,  to  comply. 

Assuming,  contrary  to  the  contention  of  the  Crown 
to  which  I  shall  presently  refer,  that  if  the  suppliant 
had  a  claim,  that  is,  a  legal  claim  to  letters-patent 
of  the  land  in  question,  arising  out  of  the  con- 
tract referred  to,  the  court  could  make  a  declaration  to 
that  effect,  it  does  not  follow  that  in  a  case  in  which 
not  having  done  all  that  on  his  part  he  ought  to  have 
done  he  has  no  such  claim,  the  court  has  authority  to 
declare,  or  would  be  justified  in  declaring,  that  if  he 
should  do  thus  and  so  he  would  have  such  a  claim. 

(1)  Counter  v.     MacPherton    5    2ud.   ed.  471-473,  and  cases  there 
Moo.  P.  C.  83.  cited  ;  O'Keffe  v.    Taylor,2  Grant 

(2)  Ff}'  on  Specific  Performace,    95. 
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1889      in  the  way  of  the  court  refusing  him  relief  until  he 
Peterson  has  made  some  effort  to  comply  with  the  conditions  of 
TheOuebn  *^®  contract  to  which  he  became  a  party. 

In  this  connection  it  was  said  that  even  if  the  sup- 


for  pliant  were  bound  to  erect  the  buildings  mentioned 
he  was  not  bound  to  maintain  them,  and  Jessup  v.  The 
Grand  Trunk  Railway  Company  (1),  and  a  number  of 
other  cases,  were  cited  in  support  of  such  proposition. 
The  contention  may  be  good,  as  to  that  I  express  no 
opinion;  but  it  is,  I  think,  altogether  outside  the  ques- 
tion at  issue  and  does  not  call  for  any  consideration  at 
present. 

For  the  suppliant  it  was  contended  that,  admitting 
the  condition  to  build  to  be  a  valid  condition,  it  had 
been  waived,  and  that  such  waiver  could  not  be  limit- 
ed to  the  time  within  which  it  was  to  be  performed, 
but  must  extend  to  the  condition  itself,  Davenport 
V.  Tlie  Queen  (2),  Dumpor's  case  (8),  being  relied 
upon.  Now,  while  the  law  is  that  the  King  is  not 
bound  by  estoppels,  and  that  no  laches  can  be  imputed 
to  him,  and  that  there  is  no  reason  why  he  should 
suffer  by  the  negligence  of  his  officers  (4),  it  appears 
to  be  well  settled  that  forfeitures  such  as  accrued  in 
this  case  may  be  waived  by  the  acts  of  Ministers  and 
officers  of  the  Crown.  But  there  is  nothing,  I  think, 
in  any  of  the  cases  inconsistent  with  the  view  which 
1  have  taken ;  that  the  waiver  may  in  such  a  case  as 
this  affect  the  matter  of  time  only  and  not  the  sub- 
stance of  the  condition.  On  the  contrary  it  appears  to 
be  clear  thaf  a  waiver  of  the  time  within  which  an 

(1^  2H  Grant  5S3,  7  Out.  App.  Estoppels,  p.  8  ;  Bridges  v.  Long- 
(-as.  128.  vian  24  Beav.  27  ;  Attorney -(rene- 

(2)  3  App.  Cas.  115.  ral  of  Victoria  v.  Etterdiank  L.  R. 

(3)  1  Smith's  L.  Ca«.  43-47.  6   P.    C.    354 ;    DarmfoH  v.    77kJ 
(4}  Cliitty  on  PreroG;atives,  ]►]).     Qiwrn^  ut  supra. 

379,  3S1  ;  Everest  and  SlTode  on 
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act  is  to  be  done  is  not  necessarily  a  waiver  of  the  act      1^89 
itself  (I).  Pet^on 

It  was  suggested  that  the  time  within  which  the  ^^ ^  Qyj,jgjj 
buildings  were  to  have  been  erected  having  been  once 
waived,  the  Crown  could  not  insist  upon  their  erection 
within  any  defined  time.  But  I  do  not  see  that  such  a 
state  of  facts  presents  any  greater  difficulty  than  if  the 
contract  had  been  silent  as  to  time,  or  in  case  time  had 
not  been  of  the  essence  of  the  contract.  In  such  cases 
as  these  it  is,  I  think,  beyond  question  that  the  Crown 
could  have  given  the  suppliant  notice  that  unless  the 
condition  were  complied  with  within  a  given  reason- 
able time  the  sale  would  be  cancelled  (2). 

At  the  conclusion  of  the  argument  I  was  asked  by 
Mr.  Blake,  in  case  I  came  to  the  conclusion  that  the 
suppliant  was  not  entitled  to  the  relief  prayed  for,  to 
declare  that  he  would  be  entitled  thereto  upon  per- 
forming, within  a  reasonable  time,  the  condition  to 
erect  buildings  for  manufacturing  purposes.  It  was 
urged  that,  owing  to  the  attitude  of  the  Crown,  the 
suppliant  could  not  afford  to  take  the  risks  and  incur 
the  expenses  of  building  before  coming  to  the  court 
for  a  declaration  of  his  rights. 

"With  that  request  I  ought  not,  I  think,  to  comply. 

Assuming,  contrary  to  the  contention  of  the  Crown 
to  which  I  shall  presently  refer,  that  if  the  suppliant 
had  a  claim,  that  is,  a  legal  claim  to  letters-patent 
of  the  land  in  question,  arising  out  of  the  con- 
tract referred  to,  the  court  could  make  a  declaration  to 
that  effect,  it  does  not  follow  that  in  a  case  in  which 
not  having  done  all  that  on  his  part  he  ought  to  have 
done  he  has  no  such  claim,  the  court  has  authority  to 
declare,  or  would  be  justified  in  declaring,  that  if  he 
should  do  thus  and  so  he  would  have  such  a  claim. 

(1)  Cminter  v.     MacPherson    5    2iid.   ed.  471-473,  and  cases  there 
Moo.  P.  C.  83.  cited  ;  O'Kerfe  v.    Taylor,2  Grant 

(2)  Fn*  on  Specific  Pepformace,    95. 
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1889  But  even  if  the  authority  existed,  it  is  doubtful  if, 

Petbrson  in  view  of  the  suppliant's  delay,  it  should  be  exercised 
The  Queen  ^^  ^^®  favor.  Neither  do  I  see  how  any  such  declara- 
tion could  materially  benefit  him,  or  the  refusal  of  it 
injuriously  affect  his  rights.  There  is  nothing  now, 
so  far  as  the  facts  are  before  the  court,  as  during  seven 
years  and  more  there  has  been  nothing,  to  prevent  him 
from  perfecting  his  claim  to  the  letters-patent  that  he 
desires  to  have  issued  to  him.  He  is  in  the  undis- 
turbed possession  of  the  property  and  cannot  be  dis- 
possessed until  the  sale  to  him  has  been  cancelled. 
And  here  it  may  uot  be  improper  for  me  to  add  that  I 
do  not  think  the  Superintendent-General,  since  the 
waiver  of  the  time  within  which  the  condition,  that 
has  been  broken,  was  to  have  been  performed,  can  get 
rid  of  the  contract  without  a  notice  to  the  suppliant 
that  it  will  be  cancelled  if  he  does  not  perform  such 
condition  within  a  given  reasonable  time.  The  Super- 
intendent-General is,  I  think,  in  a  position  to  say  to 
the  suppliant : — **  I  will  cancel  the  contract  if  you  do 
not  perform  the  condition  within  nine  months"  (I 
mention  the  time  originally  agreed  upon  as  an  instance 
only,  and  not  as  expressing  any  view  as  to  what  would 
be  a  reasonable  time).  But  I  do  not  think  that  he  has 
a  right  to  say  to  the  suppliant : — "  I  will  cancel  the 
contract  if  you  do  not  pay  me  more  money  for  the 
property." 

It  was  here,  I  think,  that  the  Department  of  Indian 
Affairs  took  up  a  position  that  is  not  tenable.  It  was, 
no  doubt,  a  natural  position  to  assume  in  view  of  the 
suppliant's  default  and  the  circumstances  of  the  case. 
It  is  one,  too,  that  would,  if  effect  could  be  given  to  it, 
be  for  the  benefit  of  the  Indians  interested,  of  whom 
the  Superintendent-General  is  the  guardian,  and  it 
may  be  thai  it  would,  if  the  parties  could  agree  upon 
the  amount  to  be  paid,  afford  the  best  solution  of  the 
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difficulty.     It  necessitates,  however,  the  making  of  a      ^^^ 
new  contract,  inA^olving  the  consent  of  both  parties,  Peterson 
and  is,  except  as  it  may  affect  the  question  of  <^^sts,  .j.^^^  J*^^^^ 
outside  the  range  of  the  present  inquiry. 


To  refer  briefly  lo  another  question  discussed  on  the  ,^^JJJ^^ 

argument  of  this  case,  it  was  contended  for  the  Crown      

that  the  court  has  no  jurisdiction  to  make  such  a  de- 
claration as  that  prayed  for,  and  the  case  of  Clarke  y.  The 
Queen,  decided  in  this  court  by  Sir  William  J.  Ritchie, 
C.  J.  (1),  was  relied  upon.  In  support  of  the  court's 
jurisdiction  Mr.  Blake  referred  to  the  changes  in  the 
statute  since  the  decision  in  Clarke^s  case,  and  to  the 
Canada  Central  Railway  Company/  v.  The  Queen  (2), 
decided  by  Vice-Chancel  lor  Strong.  In  the  same  direc- 
tion, though  in  view  of  the  differences  in  the  statutes 
of  Canada  and  of  Victoria  not,  perhaps,  conclusive,  is 
the  case  of  the  Aitorney-General  of  Victoria  v.  Elter- 
ihank  (8).  The  question  is  no  doubt  an  interesting 
and  important  one.  and  not  free  from  difficulty  ;  but 
this  is  not,  I  think,  the  time  to  attempt  its  solution. 
The  view  which  I  have  taken  of  the  case  renders  that 
task  unnecessary,  at  least  for  the  present. 

Petition  dismissed,  without  costs. 

Solicitor  for  suppliant :  /.  Adams. 

Solicitors  for  respondent :  O'Connor  4*  Hogg, 


(1)  1  Ex.  C.  B.,  182.  C2)  20  GraDt  273. 

(3)  L.  R.  6  P.  C.  354. 
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i«89      HER  MAJESTY  THE  QUEEN  (Dk- )     a„„„^,,^^. 

MilTIs.  FKNDANT) j     APPELLANT, 

AND 


THE  COMMISSIONERS  OF  SEW- 
ERAGE AND  WATER  SUPPLY 
FOR  THE  CITY  OF  ST.  JOHN. 
AND  PART  OF  THE  CITY  OF 
PORTLAND  (Claimants) 


^  Respondents. 


Affealfrom  report  of  Official  Beferee — Damages  to  froftrty  from  xcorks 
executed  on  Govimment  railway — Parol  undertaking  to  indemnify 
ovmers  for  cost  of  repairs  by  officer  of  the  Orown — Orownh  liabilUy 
thereunder. 

The  claimants'  property  having  been  injuriously  aflfected  in  the  carry- 
ing out  by  the  Crown  of  certain  improvements  in  the  yards  and 
tracks  of  the  Intercolonial  Railway  at  and  near  its  station  in  the 
City  of  St.  John,N.B.,  A.,  the  Cliief  Engineer  of  the  railway, verbally 
agreed  with  the  claimants  that  the  works  which  it  was  necessary 
to  execute  in  order  to  restore  their  property  to  its  former  safe  and 
serviceable  condition,  should  be  executed  under  the  direction  of 
M.,  the  claimants'  engineer,  and  that  the  Crown  would  pay  to  the 
claimants  the  cost  thereof.  The  exact  extent  and  character  of  the 
works  to  be  so  executed  were  never  definitely  settled. 

The  works  executed  under  M.  's  direction  exceeded  what  were  neces- 
sary to  remove  the  injury  done,  and  to  a  certain  extent  added  to 
the  permanent  value  of  the  claimants'  property.  M.  did  not  act 
in  bad  faith,  but  erred  in  judgment.  The  work,  however,  was 
done  upon  and  adjacent  to  the  railway  property,  where  it  was 
open  at  all  times  to  the  inspection, of  the  officers  and  engineers  of 
the  railway,  and  the  necessary  excavations  were  made  for  M.  by 
men  employed  and  paid  on  behalf  of  the  Crown. 

The  case  was  referred  to  an  Official  Referee  to  ascertain  the  amount  of 
damages,  if  any,  and  he  reported  in  favor  of  claimants  for  $2,655.62, 
less  certain  deductions. 

On  appeal  from  this  report, 

Held  (affirming  the  report^,  that  while  the  claimants  were  entitled  to 
take  such  step$  and  to  execute  such  works  as  were  necessary  tu 
make  their  property  as  good,  safe  and  serviceable  as  it  w^as  before 
the  interference  therewith,  and  to  recover  from  the  Crown  the 
expenses  thereby  incurred,  they  were  not  entitled  to  improve 
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their  water  system  and  service  at  the  Crown's  expense.     They  1889 

were  entitled  to  be  fully  indemnified  for  any  injury  done,  but  to  "rr^ 

nothing  more.  ^^ 

2.  The  queetion  of  A.'s  authority,  under  the  cii-cumBtances,  to  make  a  The 

contract  whereby  the  Crown's  liability  would  be  extended,  not  ^^  John 

being  raised,—  Oommis- 

Hdd^  that  the  claimants  were  entitled,  under  tlie  contract  made  with  signers. 
A.,  to  recover  the  coat  of  the  works  executed  under  M.'s  direction. 

Appeal  from  a  report  of  one  of  the  Official  Referees  J«*«ii!««^ 
of  the  court,  recommending  that  respondents  (claim- 
ants)  be  paid  the  sum  of  $2,655.62,  less  certain  deduc- 
tions, as  due  by  the  Crown  upon  an  undertaking  by 
one  of  its  officers  to  indemnify  respondents  for  the  cost 
of  executing  certain  works  in  connection  with  their 
property,  rendered  necessary  by  the  interference  of  the 
tracks  of  the  Intercolonial  Railway  therewith. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
head-note. 

January  18th  and  19th,  1889. 

McLeody  Q  C,  and  Pugdey  for  appellants  ; 

Barker^  Q.C.,  for  respondents. 

BuRBiDOE,  J.  now  (March  18th,  1889,)  delivered 
judgment. 

This  is  a  motion,  made  on  behalf  of  the  defendant, 
by  way  of  appeal  from  the  report  of  Mr.  Compton,  one 
of  the  Official  Eeferees  of  the  court,  *'  recommending 
"  that  the  claimants  be  paid  the  amount  of  their  claim, 
"  viz.:  two  thousand  six  hundred  and  fifty-five  dollars 
"  and  sixty-two  cents,"  less  certain  deductions  therein 
indicated. 

The  facts  of  the  case  are  fully  "stated  in  the  report 
and  need  not  be  repeated  here. 

There  is  no  question  but  the  claimants'  property  was 
injuriously  affected  by  the  alterations  and  improve- 
ments made  in  1884,  by  the  Minister  of  Railways  and 
Canals,  in  the  yard  and  tracks  of  the  Intercolonial  Rail- 
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1889      ipvray  at  and  near  the  station  in  St.  John,  N.B.,  and  that 

TheQuben  claimants  were  entitled  to  take  such  steps,  and  to  exe- 

Thb      ^^*^  ®^^^  works,  as  were  necessary  to  make  their  pro- 

St.  John  perty  as  good,  safe,  and  serviceable  as  it  was  before 

AVater 

CoMMis-   the  interference  therewith,  and  to  recover  from  the 
SIGNERS,   defendant  the  expense  thereby  incurred.     They  were 
««jjj»«    not  entitled,  however,  to  improve  the  water  system 
jw^gmmt,  j^d  service  of  the  city  of  Portland  at  the  Crown's  ex- 
pense.   They  were  entitled  to  be  fully  indemnified  for 
any  injury  done,  but  to  nothing  more. 

Now  it  appears  clear  to  me  that  the  claimants,  in  the 
extent  and  character  of  the  works  which  they  executed 
and  the  expense  which  they  incurred,  exceeded  the 
limit  which  I  have  indicated,  and  that  a  very  consid- 
erable portion  of  the  claim  made  is  for  works  and  ma- 
terials which  added  to  the  permanent  value  and  utility 
of  the  claimants'  property,  but  which  cannot  be  fairly 
said  to  have  been  rendered  necessary  by  any  thing 
done  by  the  Minister  of  Railways,  or  the  officers  of  his 
Department. 

Jt  is,  therefore,  with  hesitation  that  I  have  come  to 
the  conclusion  to  dismiss  this  motion  and  confirm  the 
report.  In  coming  to  this  conclusion  I  am  influenced 
not  so  much  by  what  passed  between  the  Chief 
Engineer  of  the  Intercolonial  Railway  and  the  Chair- 
man and  Engineer  of  the  St.  John  and  Portland  Sewer- 
age and  Water  Commission,  as  by  what  thereafter  was 
done  and  not  done.  It  is  clear,  I  think,  that  Mr.Gilbert 
Murdoch,  the  Engineer  of  the  Commission,  was,  as  well 
for  the  Minister  of  Railways  as  for  the  Commission,  to 
have  the  direction  of  whatever  works  were  to  be  exe- 
cuted. I  find,  too,  that  Mr.  Archibald,  the  Chief  En- 
gineer of  the  railway,  consented  to,  or  at  least  did  not 
dissent  from,  the  laying  of  a  new  main.  The  work  was 
done  upon  and  adjacent  to  the  railway  property.  It 
was  open  at  all  times  to  the  inspection  of  the  officers 
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and  engineers  of  the  railway.     The  excavations  were  i^^o 
made  by  men  employed,  supervised,  and  paid  on  be- TheQdeen 

half  of  the  Minister  of  Railways,  and  Mr.  Murdoch  was  J'- 

allowed  to  proceed  to  the  completion  of  the  work  with-  St.  John 

out  even  a  suggestion   from  any  one  acting  in   the  comihs- 

interest  of  the  railway  authorities,  who  must,  I  think,  signers. 
be  taken  to  have  acquiesced  in  and  assented  to  what 


for 

he  did.  I  think  it  is  unfortunate  that  Mr.  Murdoch  *»*«»«*•• 
when,  on  his  return  from  Halifax,  he  disapproved  of 
the  suggestions  as  to  what  works  were  necessary,  made 
by  his  assistant  in  his  absence  and  approved  of  by  Mr. 
Archibald,  did  not,  in  the  absence  of  the  latter  in 
British  Columbia,  communicate  with  the  Chief  Super- 
intendent or  some  other  responsible  officer  of  the  Inter- 
colonial Railway  before  going  on  with  the  work.  But 
there  is,  in  my  opinion,  no  good  ground  for  concluding, 
as  was  suggested  upon  the  argument  of  this  motio)i,that 
Mr  Murdoch  acted  in  bad  faith.  That  he  erred  in  judg- 
ment as  to  the  character  and  extent  of  the  works  which 
an  engineer,  occupying  the  dual  position  of  trust  that 
he  occupied,  ought  to  have  executed  at  the  Crown's 
expense,  may  be,  and  I  think  is,  true  ;  but  that  he  de- 
liberately and  dishonestly  used  his  position  to  improve 
the  claimants'  property  at  the  defendant's  cost,  I  can- 
not believe. 

I  am,  therefore,  of  opinion  to  dismiss  the  motion, 
and  to  confirm  the  report  with  costs  to  the  claimants.* 

Appeal  dismissed  with  costs. 

Solicitor  for  appellant :  E.  McLeod. 

Solicitor  for  respondent :  O.  W.  Allen. 

*0n  appeal  to  the  Supreme  Court  of  Canada  (Present  :  Ritchie,  C. 
J.,  Strong,  Taschereau,  Gwynne  and  Patterson,  JJ.),  tlie  judgment  of 
the  Exchequer  Court  was  affirmed;  Strong  and  Gwynne,  JJ.  dissenting 
on  the  ground  that  A.,  the  Chief  Engineer  of  the  Intercolonial  Railway, 
had  no  authority  to  bind  the  Crown  by  any  such  undertaking  as  that 
put  forward  by  the  claimants  herein. 
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1889      DAVID  FALCONER,  the  younger,  and  1 

A^2        CONRAD  G.  OLAND,  Assignees  of  I  Qi^aimants- 
A^2.       ji^YlB  FALCONER  in  trust  for  his  ^  ^^^^^^^^s, 

Creditors 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Exfro^iaiion  of  land — ^60-01  Vic.  c.  17 — Value  for  huilding  j^irposcs — 
Sales  of  similarly  situated  properties — Crossings. 

When  lands  possess  a  certain  value  for  building  purposes  at  the  time 
of  expropriation,  but  that  value  cannpt  be  ascertained  from  an 
actual  sale  of  any  lot  or  part  thereof,  the  sales  of  similar  and  simi- 
larly situated  properties  constitute  the  best  test  of  such  value. 

2.  There  is  no  legal  liability  upon  the  Crown  to  give  a  claimant  a  cross- 

ing, over  any  Government  railway,  and  where  the  Crown  offered 
by  its  pleadings  to  construct  a  crossing  for  claimant,  the  court 
assessed  damages  in  view  of  the  fact  that  there  was  no  means  of 
enforcing  the  performance  of  such  undertaking.  (See  now  52 
Vic.  c.  38  s.  3.) 

3.  Where  claimant,  for  the  purpose  of  effecting  a  settlement  without 

litigation,  had  offered  to  settle  his  claim  for  a  sum  very  much 
below  that  demanded  in  his  pleadings,  the  court,  while  de- 
clining to  limit  the  damages  to  the  amount  6f  such  offer,  relied 
upon  it  as  a  sufficient  ground  for  not  adopting  the  extravagant 
estimates  made  by  claimants'  witnesses. 

iHIS  was  a  claim  arising  out  of  an  expropriation  of 
lands  for  the  purposes  ol  the  Darmouth  Branch  of  the 
Intercolonial  Railway. 

January  9th  to  16th,  1889. 

Henry i  Q.C.,  Wallace^  and  Weston  for  claimants  ; 

Graham,  Q.C.,  and  /.  A.  Sedgewick  for  respondent. 

The  facts  of  the  case  are  fully  set  out  in  the  judg- 
ment. 

BuRBlDGE,  J.,  now  (April  2nd,  1889)  delivered  judg- 
ment. 
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This  is  a  claim  for  compensation  for  lands  exx>ro-      ^^^*^ 
priated  for  the  Dartmouth  Branch  of  the  Intercolonial  Falooneb 

Bailway,and  for  damages  to  other  lands  of  the  claimants  m     q 
occasioned  by  such  expropriation  and  the  construction 


of  the  rai  Iway .  ^«4K»««i, 

The  lands  in  question  are  situate  within  the  Town      

of  Darmouth,  and  are  referred  to  in  the  statement  of 
claim  and  in  the  evidence  as  Lots  1,  2  and  8. 

By  notices  to  the  Registrar  of  this  court  bearing  date 
the  twenty-fifth  day  of  May,  1888,  the  Minister  of  Rail- 
ways and  Canals,  in  accordance  with  the  provisions  of 
The  Expropriation  Act,  gave  notice  of  his  readiness  to 
pay  to  the  persons  entitled  to  such  compensation, — in 
respect  of  Lot  1  |50,  of  Lot  2  $60,  and  of  Lot  8  |100. 

The  proceedings  required  by  the  Act  referred  to 
having  been  taken  by  the  Registrar,  the  claimants  filed 
in  this  court  a  statement  of  claim  in  which  they  allege 
that  by  reason  of  the  premises  they  have  suffered 
damages, — in  respect  of  Lot  1  of  $18,000,  of  Lot  2  of 
19,000,  and  of  Lot  8  of  126,000. 

By  the  statement  of  defence  the  Attprney-General 
maintains  the  sufficiency  of  the  amount  of  compensation 
offered  by  the  Minister  of  Railways  and  Canals.  To 
this  there  is  a  reply,  but  this  question  of  compensation 
is  the  real  and,  in  the  end,  the  only  issue  to  be  deter- 
mined. 

In  the  determination  of  that  question  I  have  had 
the  benefit  of  the  large  experience  and  accurate  local 
knowledge  of  Mr.  Compton,  one  of  the  Official  Referees 
of  the  court,  who  sat  with  me  as  assessor  on  the  hearing 
of  the  case. 

It  will  be  necessary  to  refer  briefly  to  each  lot  and 
to  the  manner  in  which  it  is  affected  by  the  expropria- 
tion, but,  before  doing  so,  it  will  be  convenient  to  state 
a  few  considerations  applicable  to  the  three  lots.  For 
twenty  or  twenty-five  years  they  had  been  unproduc- 


Jadj^ment. 
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1889      tive,  and  in  1884,  when  part  was  taken  and  when  the 

Falconer  injury  complained  of  was  done,  they  had  no  value  other 

ThbOueen  *^^^  their  actual  value  in  the  market.  This  value,  how- 

ever,  was  from  their  convenient  and  favorable  situation 

ir^V...  on  the  harbor  of  Halifax  affected  by  what  I  may  de- 
signate speculative  considerations,  which,  I  think,  in- 
fluenced more  or  less,  and  to  a  certain  extent  properly 
influenced,  the  estimates  of  value  given  by  the  wit- 
nesses examined  before  the  court.  That  there  is  a 
wide  difierence  between  some  of  such  estimates  is 
not,  I  think,  remarkable.  Griven  anything  like  an  active 
demand  for  such  properties  as  those  in  question,  I  am 
not  prepared  to  say  that  their  value  would  not  be  fairly 
indicated  by  the  opinions  expressed  by  the  witnesses 
for  the  claimants.  But  the  fact  is  that  neither  in  1884 
nor  for  years  before  was  there,  nor  has  there  since  been, 
any  such  demand.  For  80  years  the  owner  had  been 
waiting  for  the  purchaser  who  never  came.  Will  such 
demand  arise  this  year  or  next,  or  not  for  20  years  ? 
These  are  questions  which  it  is  impossible  to  answer, 
but  which  are.  elements  entering  into,  and  necessarily 
rendering  uncertain,any  conclusion  that  may  be  arrived 
at.  In  such  cases,  I  know  of  no  rule  safer  than  to 
ascertain  values,  as  nearly  as  may  be,  by  comparison 
with  actual  sales  of  similar  and  similarly  situated  pro- 
perties of  which  the  evidence  in  this  case  affords  a 
number  of  instances.  Subjected  to  this  test  all  the 
estimates  made  by  the  witnesses  called  for  the  claim- 
ants are,  I  think,  excessive  ;  while  those  made  by  the 
witnesses  examined  on  behalf  of  the  defendant  appear 
to  me  to  approximate  the  actual  value  of  the  several 
properties  in  1884. 

In  constructing  the  railway  no  crossing  or  means  of 
access  from  the  highway  to  the  several  lots  had  been 
provided,  and  the  absence  thereof  tended,  the  claim- 
ants alleged,  to  depreciate  the  value  of  their  properties. 
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It  appears  that  in  constructing  Government  railways      18^9 
it  is  the  practice  to  give  to  each  adjoining  proprietor,  Falconer 
upon  request  therefor,  one  crossing,  although  there  is  m     ooekn 
no  legal  liability  so  to  do.  In  the  present  case  this  was 


not  done.  The  properties  were  not  being  used  for  any  *^ 
purpose,  and  no  one  asked  to  have  such  crossings  made. 
The  Crown  has,  however,  by  an  amendment  to  the 
statement  of  defence,  offered  to  construct  such  cross- 
ings. The  faith  of  the  Crown  being  thereby  pledged 
it  cannot  be  doubted  that  the  necessary  crossings  will, 
when  they  are  required,  be  made  ;  though  the  fact  that 
the  claimants  must  rely  therefor  upon  an  obligation 
that  is  not  enforceable,  is  one  which,  I  think,  should 
not  be  overlooked  in  assessing  the  compensation  to  be 
made  to  them. 

Lot  1. — According  to  the  statement  of  claim  this  pro- 
perty (lot  1)  had  a  water  frontage  of  6*76  feet  and  ex- 
tended from  Water  Street  out  into  the  harbor  about 
300  feet.  By  the  deed  from  Fairbanks,  and  others,  to 
Falconer,  dated  August  10th,  1866,  it  appears  to  have 
had  a  frontage  of  some  650  feet  with  a  width  from 
high-water  mark  out  into  the  harbor  of  200  feet  at  the 
eastern  side  thereof  and  of  250  feet  at  the  western. 

At  one  time,  many  years  ago,  there  were  upon  it 
buildings  and  wharves.  Of  these  no  trace  is  left.  One 
building  was  burned,  and  the  others  and  the  wharves 
have  been  destroyed  and  washed  away.  Of  lot  1 ,  there 
was  taken  for  the  purposes  of  the  railway  a  strip  about 
thirty  feet  wide  along  the  water  front  and  adjoining 
Water  Street.  In  March,  1884,  David  Falconer,  the 
elder,  entered  into  an  agreement  (Exhibit  D)  where- 
by for  the  sum  of  fifty  dollars  to  be  paid  to  him, 
he  bound  himself  to  convey  to  the  Crown  for  the 
purposes  of  the  said  railway  a  right  of  way  not  ex- 
ceeding fifteen  feet  in  width  across  this  property  and 
adjoining  Water  Street.     At  this  time  he  was  not  the 
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1889      owner  in  fee,  but  was  entitled  to  a  reversion  under  the 
Falwnbr  irust  deed  (Exhibit  C) ;  but  it  is,  I  think,  clear  that 

The  Odben  ^^^^^S  ^^^  ^^^^  t^^®    ^^   was  not  only  consulted  by 
the  claimants,  his  son  and  son-in-law,  but  that  he  acted 


jmtelleae  ^^^  them  iu  the  negotiations  for  the  sale  of  portions  of 
these  properties  to  the  Crown. 

The  agreement  to  which  I  have  referred  was  not, 
however,  carried  into  execution,  and  the  respondent  has 
acquired  no  rights  thereunder.  It  is  material  only  as 
indicating  the  view  of  a  person  interested  and  com- 
petent to  speak  as  to  the  eflFect  upon  the  property  of 
the  expropriation  of  a  right  of  way  across  it  fifteen  feet 
wide  for  the  purposes  of  a  railway.  What  Mr.  Falconer, 
influenced  I  assume  by  the  view  that  the  construction 
of  the  railway  would  enhance  the  value  of  the 
remainder  of  the  property,  offered  to  sell  for  fifty  dollars 
contained  about  10,000  square  feet.  The  extent  expro- 
priated was  22,050  square  feet.  For  the  property  so 
expropriated,  and  for  the  depreciation  of  the  remainder 
of  the  property  by  reason  of  such  expropriation  and 
the  construction  of  the  railway,  I  am  inclined  to  think 
the  sum  cf  one  thousand  dollars  would  be  a  fair  indem- 
nity. 

Lot  2. — This  property  (lot  2)  had  a  harbor  frontage 
of  some  470  feet.  It  extended  from  Water  Street  south- 
erly to  high-water  mark  and  thence  out  into  the  harbor 
two  hundred  feet.  It  had  never  been  used  for  any  pur- 
pose, and  was  the  least  valuable  of  the  three  pro- 
perties. Along  the  whole  extent  of  the  property  the 
land  was  bold,  and  at. the  northwestern  extremity 
thereof  the  railway  passed  through  an  excavation  in  a 
bluff.  By  reference  to  the  plan  Exhibit  U  it  will  be 
seen  that  of  this  property  there  has  been  acquired  and 
taken  for  the  purposes  of  the  railway  31,500  square 
feet.  Of  this  7,800  square  feet,  indicated  on  such  plan 
by  being  colored  red  and  barred,  was  in  May,   1884, 
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acquired  from  tie  claimants  by  deed  of  surrender,  the      1889 
consideration  being  the  nominal  sum  of  fifty  dollars.  Falconer 
The  question  to  be  determined  is  the  amount  of  com-  theOuebn 
pensation  that  should  be  paid  for  the  value  of  the 


23,700  square  feet  additional  that  have  been  expro-^  ^J» 
priated,  and  for  any  further  depreciation  in  the  value 
of  the  property  occasioned  by  such  expropriation.  I 
assess  such  compensation  at  five  hundred  dollars. 

Lots. — In  the  expression  lot  S  I  include  only  the 
portion  of  the  property,  so  designated  in  the  statement 
of  claim,  that  lies  westerly  of  the  line  of  the  railway  as 
originally  located.  It  has  a  water  front  of  some  420 
feet,  and  extends  out  into  the  harbor  three  hundred 
feet.  Before  the  construction  of  the  railway,  and  the 
surrender  to  which  I  shall  presently  refer,  it  formed 
part  of  a  property  that  extended  easterly  to  what  is 
called  the  Windmill  Road,  and  contained  some  seven 
or  eight  acres. 

In  May,  1884,  the  claimants,  in  consideration  of  the 
sum  of  1 280,  surrendered  to  the  Crown  for  the  purposes 
of  the  Dartmouth  Branch  Railway  a  portion  of  this 
larger  property,  containing  .635  acres,  as  indicated  by 
the  barred  lines  on  plan  Exhibit  U.  This  was  not  the 
actual  value  of  the  property  surrendered,  but  was  one 
which  the  claimants  were  willing  to  accept  to  secure 
the  construction  of  the  railway.  Subsequently,  the 
location  of  the  railway  was  changed,  and  the  portion 
indicated  on  the  plan  referred  to  (Exhibit  U.)  by  being 
colored  red  was  expropriated.  That  part  which  on  this 
plan  is  indicated  both  by  being  colored  red  and  barred 
is  common  to  both  locations  of  the  railway,  and  was 
acquired  by  the  deed  of  surrender  referred  to. 

It  appears  that  the  Crown  has  been  and  is  willing, 
for  the  sum  paid  to  the  claimants  therefor,  to  grant  to 
them  that  part  of  the  property  acquired  by  such  deed  of 
surrender  that  is  not  covered  by  the  present  location. 
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1889  On  the  hearing  of  the  case  I  expressed  the  opinion, 

Falconer  and  I  have  seen  no  reason  to  change  it,  that  no  question 

The  Queen  ^^^^^  ^^^'  *^  *^  ^^^  eflfect  of  the  expropriation  and  the 
construction  of  the  railway  upon  the  property  east  of 


2J^^  the  original  location  thereof  That  was  settled  by  the 
parties  themselves  when  they  severed  their  property, 
and  surrendered  the  right  of  way  mentioned.  The 
question  to  be  determined,  as  it  was  in  the  case  of  lot 
2,  is  the  compensation  that  should  be  made  for  the  ad- 
ditional land  expropriated  and  for  damages  caused  by 
such  expropriation  to  that  part  of  the  property  which 
lies  westerly  of  the  original  location,  and  to  which,  as  I 
have  said,  I  refer  as  lot  3. 

The  question  is  not  free  from  difficulty.  It  is  clear, 
of  course,  that  if  an  equal  area  were  recovered  from  the 
sea  the  property  would  be  equally  valuable ;  but  the 
expense  of  such  recovery  would  vary  greatly  according 
to  the  character  of  the  works  undertaken  therefor. 
There  is,  1  suppose,  no  question  that  some  extension 
harbor-wards,  in  addition  to  what  was  already  on  the 
property,  would  under  any  circumstances  have  been 
necessary  to  any  large  use  thereof  Several  of  the  wit- 
nesses thought  that,  assuming  that  the  portion  covered 
by  the  original  location  was  in  the  possession  of  the 
claimants,  the  present  location  would  be  better  for 
them  than  the  original.  Others  were  of  the  contrary 
opinion. 

The  difference  of  opinion  is,  I  think,  natural  and 
easily  accounted  for.  For  some  businesses  and  purposes 
it  is  desirable  to  have  the  railway  between  permanent 
buildings  and  the  wharves,  for  others  it  is  not  desirable ; 
and  while  one,  looking  to  some  special  use  of  the  pro- 
perty, would  prefer  the  present  location,  another,  in- 
fluenced by  other  considerations,  would  prefer  the 
former  location.  Anything,  however,  that  lessens  the 
number  of  possible  purchasers  depreciates,  I  think,  iu 
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some  degree  the  value  of  a  property.  The  claimants  are      1S89 
entitled  to  such  a  sum  of  money  as  represents  the  differ-  Falconer 
ence  in  the  values  of  the  property  before  and  after  the  ,j,^j,  q^^^j^ 
expropriation.    That  may  sometimes  be  best  estimated 


by  ascertaining,  as  near  as  may  be,  the  cost  of  taking  ^^^^ 
such  steps  and  executing  such  works  as  would  make 
the  property  as  valuable  as  it  was  previously.  One 
of  the  steps  which  in  this  case  it  is  open  to  the 
claimants  to  take,  is  to  re-purchase  from  the  Crown  the 
portion  sold  to  it  in  1884.  They  are  not,  I  think,bound 
to  do  this.  Neither  do  I  think  the  Crown  can,  in  miti- 
gation of  damages,  force  a  grant  upon  them.  The  fact, 
however,  that  the  Crown  has  offered  lo  sell  and  that  it 
was  and  is  open  for  the  claimants  to  buy,  is  a  consid- 
eration which,  I  think,  ought  not  to  be  disregarded. 

Beyond  making  this  purchase,  prudent  men  probably 
would  not  take  any  step  until  they  knew  to  what  use 
the  property  was  to  be  put.  On  the  whole  I  think  the 
sum  of  two  thousand  five  hundred  dollars  will,  in 
respect  of  lot  3,  represent  a  liberal  indemnity. 

In  these  valuations  I  am  happy  to  say  I  have  Mr. 
Compton's  concurrence. 

In  coming  to  the  conclusions  stated  I  have  not  lost 
sight  of  the  fact  that  Mr.  Falconer  was  willing  to  set- 
tle the  claims  under  consideration  for,  according  to 
Alpin  Grant's  evidence,  the  sum  of  |2,000,  and  for 
$2,500  according  to  that  of  the  claimant  David  Fal- 
coner the  younger.  On  the  one  hand  I  have  not 
thought  myself  bound  to  limit  my  assessment  by  what, 
for  the  purposes  of  effecting  a  settlement,  Mr.  Falconer 
was  willing  to  accept ;  while,  on  the  other  hand,  I  lake 
it  that  his  offer  fully  justifies  me  in  not  following  the 
speculative  estimates  made  by  the  claimants'  witnesses 
and  allowing  the  large  amounts  claimed. 

The  judgment  of  the  court  is,  that  the  amount  of 
compensation  offered  by  the  Minister  of  Railways  and 
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1889      Canals  was  not  sufficient,  and  that  for  such  compensa- 

Falconer  tion  the  claimants  are  entitled,  in  respect  of  the  three 

Thb  OuEBN '^^^^^  to  be  paid  the  sum  of  four  thousand  dollars  with 

interest  from  May  25th,  1888,  to  this  date,  in  accord- 


^vtoMAt.  ^^^®  with  the  15th  section  of  The  Expropriation  Act. 


They  are  also  entitled  to  costs. 

The  properties  referred  to  remain  vested  in  the  Crown, 
and  the  claims  of  all  parties  are  barred  according  to 
the  statute  (1). 

Judgment  for  claimants^  with  costs. 

Solicitor  for  claimants  :  B.  A.  Weston. 

Solicitor  for  respondent  :   W.  Graham. 


(1)  60-51  Vic.  c  17. 
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JOSEPH  RIOUX Claimant;      1889 

AMD  Oct-  24. 

HER  MAJESTY  THE  QUEEN Rbspondent. 

Rule  of  court  respecting  claims  pe^iding  before  Official  Arbitrators  wJun 
The  Exchequer  Court  Act  came  into  force — Report  by  two  of  the 
Arbitrators  where  claim  referred  to  them  generally — Practice. 

By  a  Tvle  of  court  made  on  March  7th,  188S,  it  was  ordered  that,  unless 
it  wae  otherwise  specially  ordered,  any  matter  pending  before  the 
Official  Arbitrators  when  The  Exchequer  Court  Act  (50-51  Vic.  c.  16) 
came  into  force  that  had  been  heard  or  partly  heard  by  such 
Arbitrators  should  be  continued  before  them  as  Official  Referees, 
and  that  their  report  thereon  should  be  made  to  the  court  in  like 
manner  as  if  such  matter  had  been  referred  to  them  by  the  court 
under  the  26th  section  of  the  said  Act.  Prior  to  the  inaking  of 
this  rule  a  claim  had  been  referred  by  the  Minister  of  Railways 
and  Canals  to  the  Official  Arbitrators  for  investigation  and  award. 
This  claim,  however,  was  proceeded  with  and  heard  before  two  of 
such  Arbitrators  only,  and  a  report  thereon  in  favor  of  the  claim- 
ant was  made  by  them  to  the  court.  On  motion  by  claimant  for 
judgment  on  such  report, — 

Held: — That  the  hearing  of  the  claim  by  two  of  the  Official  Arbitrators 
was  not  a  hearing  within  the  meaning  of  the  rule,  and  that  judg- 
ment could  not  be  entered  on  the  report. 

iVlOTION  for  judgment  to  confirm  a  report   of  two 
Official  Referees  of  the  court. 

May  27th,  1889. 

Belcourt  in  support  of  motion  ; 

Hogg  contra. 

BuRBiDGE,  J.,  now  (October  24th,  1889)  delivered 
judgment. 

This  is  a  motion  for  judgment  for  the  claimant  for 
six  hundred  dollars  on  a  report,  dated  the  7th  day  of 
April,  1888,  made  by  Messrs.  Compton  and  Simard, 
two  of  the  Official  Referees  of  this  court. 
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1889  It  appears  that  this  claim  and  that  of  one  Francois 

Uio^x     l)raj>eau  had,  imor  to  the  coming  into  force  of  the  Act 

The  Queen  ^^'^'^   Vic.   c.    16,   been   referred   by  the    Minister  of 

Railways  and  Canals  to  the  Official  Arbitrators  for  in- 


jadSHent.  vestigation  and  award,  and  that  such  claim  had,  on  the 
9th  of  July,  1886,  been  proceeded  with  and  heard  be- 
fore Messrs.  Comptou  and  Simard,  two  of  the  four 
Official  Arbitrators,  but  that  no  award  had  been  made 
in  the  matter. 

By  the  69th  section  of  50-51  Vic.  c.  16,  it  was 
provided  that  all  matters  pending  before  the  Official 
Arbitrators  when  such  Act  came  into  force  should  be 
transferred  to  the  Exchequer  Court,  and  might  therein 
be  continued  to  a  final  decision  in  like  manner  as  if  the 
same  had,  in  the  first  instance,  been  referred  to  the 
court  under  the  said  Act. 

By  a  general  rule  of  the  court  made  on  March  ^th, 
1888,  it  was  ordered  that  unless  it  was  otherwise  speci- 
ally ordered  any  matter  pending  before  the  Official 
Arbitrators  when  the  said  Act  came  into  force,  that  had 
been  heard  or  partly  heard  by  such  Arbitrators,  should 
be  continued  before  them  as  Official  Referees,  and  that 
their  report  thereon  should  be  made  to  the  court  in 
like  manner  as  if  such  matter  had  been  by  the  court 
referred  to  them  under  the  26th  section  of  the  said  Act. 

The  report  on  which  the  claimant  moves  for  judg- 
ment purports  to  be  made  in  pursuance  of  this  rule. 

It  is  objected,  however,  on  the  part  of  the  Crown 
that  the  case  is  not  within  the  rule,  as  the  matter  is 
not  one  that  had  been  heard  or  partly  heard  before  the 
Official  Arbitrators,  since  two  only  of  them  acted  in 
the  matter. 

It  is  conceded  that  the  claim  could  have  been  pro- 
secuted before  three  of  the  four  Official  Arbitrators,  and 
that  in  such  a  case  two  could  have  made  an  award  (1); 

(1)  R.S.C.  c.  1  s.  7  (42). 
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but  it  is  contended  that  the  proceedings  having  taken      ^^^ 
place  before  the  two  Arbitrators  only  it  was  not  a  hear-     Ri^x 
ing  by  the  Official  Arbitrators,  and  that  no  judgment  ^     ^' 
can  be  entered  on  the  report. 


I  am  of  opinion  that  the  objection  is  well  taken.  ^jj 

Motion  dismissed,  without  costs. 
Solicitors  for  claimant:  Belcourt  Sf  MacCraken, 
I  Solicitors  for  respondent:  O'Connor,  Hogg  Sf  Balder- 


son, 
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ENNE    SAMSON,  and  others,  j      .  ___^  ^ .  „^ . 
(Claimants.) |     appellants, 


1889      ETIENNE    SAMSON,  and  others, 

Oct.  24. 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Affeal  from  award  of  Official  Arbitrators — Oomj^ensation  for  the  taking  of 
an  tmfinished  wJuirf—~Bu%lderU  frofit — J%m«  of  vahu — Interference 
witJi  Arbitrators^  award. 

Where  a  wharf  in  course  of  construction,  and  materials  to  be  used  in 
compleiing  it,  had  been  taken  by  the  Crown,  the  court  allowed 
the  claimants  a  sum  representing  the  value  of  the  wharf  as  it 
stood,  together  with  that  of  the  materials ;  and  to  this  amount 
added  a  reasonable  sum  for  the  superintendence  of  the  work  by  the 
builder,  who  was  one  of  the  claimants,  for  the  use  of  money 
advanced,  and  for  the  risks  incurred  by  him  during  the  construction 
thereof,  in  other  words  a  sum  to  cover  a  fair  profit  to  the  builder 
on  the  work  so  far  as  completed. 

2.  The  court  will  not  interfere  with  an  award  of  the  Official  Arbitrators 
where  there  is  evidence  to  support  their  finding,  and  such  finding 
is  not  clearly  erroneous. 

Appeal  from  an  award  of  the  Official  Abritrators. 

This  case  came  before  the  court  at  a  previous  date 
on  a  motion  by  way  of  appeal  from  an  award  of  the 
Official  Arbitrators,  and  by  order  of  court  dated  22nd 
October,  1888,  was  remitted  to  them  by  name  as  Official 
Referees  of  the  court,  which  they  had  then  become,  for 
their  re-consideration  and  re-determination.*  A  meet- 
ing of  the  four  Official  Referees,  or  of  a  majority  of 
them,  not  being  possible  to  be  had,  this  order  was  dis- 
charged, and,  by  consent  of  parties,  further  evidence 
was  ordered  to  be  taken  belore  the   Registrar  of  the 

court. 

May  6th,  1889. 

The  present  appeal  was  argued  upon  the  evidence 

*  Reporter's  Note. — Sec  the  report  of  the  case  as  it  was  then  before 
the  court  at  page  30. 


fmr 
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taken  by  the  Arbitrators  and  the  additional  evidence      i^^^ 
taken  before  the  Registrar.  Samson 

Belleau,  Q.C.,  for  appellants  ;  ThbQubbn. 

-ffog-gf  for  respondent 

BuRBiDOE,  J.,  now  (October  24th,  J889)  delivered 
judgment. 

In  this  matter  there  is  an  appeal  by  the  claimants 

^^d  a  cross-appeal  by  the  Crown  from  an  award  made 

^^  the  26th  day  of  February,  1886,  by  Messrs.  Compton, 

^^iUaTd  and  Muma  (Mr.  Cowan  dissenting)  by  which 

^^  claimants  were  adjudged  to  be  entitled  to  the  sum 

twenty-nine  thousand  one  hundred   and  fourteen 

^i^irs    for  property    expropriated   at  Levis,   in   the 

n  ^"^ince  of  Quebec,  for  the  purposes  of  the  St.  Charles 

-^tih  of  the  Intercolonial  Railway. 
B^     ^  the  compensation  was  assessed  in  one  sum,  and 
^port  accompanied  the  award,  it  was  not  possible 


^^^, 


'^termine,  as  accurately  as  I  desired  to  do,  the  prin- 

^^es  upon  which  the  award  was  made.  I  thought,  too, 

vchen  the  case  first  came  before  me  that  the  Arbitrators' 

attention  had  not  been  directed  to  the  character  of  the 

title  under  which  the  claimants  held  the  property  ;  and 

in  addition  it    was   not   clear  whether  the  amount 

« 

awarded  was  intended  or  not  as  compensation  to  all 
persons  who,  at  the  time  of  the  expropriation,  had  any 
interest  in  the  property. 

For  these  reasons  I  was  of  opinion  to  set  aside  the 
award  and  refer  the  matter  back  to  the  Official  Arbitra- 
tors ;  but  as  the  Official  Arbitrators  had  ceased  to  act 
as  such  and  had  become  Official  Referees  of  this  court, 
I  referred  the  whole  matter  to  them  by  name  for  re-con- 
sideration and  for  a  report  to  the  court. 

Subsequently  it  was  found  impracticable  to  secure  a 
meeting  of  the  four  Official  Referees,  or  even  of  a  ma- 
jority of  them,  and  on  the  application  of  the  claimants 


I 

I 
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1  QUO 

and  with  the  consent  of  the  Crown  I  rescinded  and 

Samson    discharged  my  previous  order,  and  directed   further 

The  QuBEN.^^vidence  to  be  taken  before  the  Registrar  of  the  court. 

B^i^M       The  claim  made  is  as  follows  : — 
su^Slmku  1-  For  a  wharf  in  course  of  construction  at 

the  time  of  the  taking  of  possession 
thereof  by  the  Government,  on  18th 
November,  1884,  13,832  cubic  yards  at 
11.79   128,514  40 

2.  Amount  of  the  beach  lot  upon  which  the 
wharf  is  constructed,  254  feet  in  length 
by  70  feet  in  width,  containing  17,780 
superficial  feet,  at  $1.30 23,114  00 

3.  Amount  of  value  of  work  to  be  done  to 
complete  the  wharf,  and  claimed  by  the 
contractor 744  52 

4.  Amount  of  materials  on  hand,  and  the 
whole  of  which  the  Government  has 
taken  in  its  possession 2,013  30 


149,386  22 
With  reference  to  the  3rd  item  of  this  claim  I  was, 
when  the  case  was  first  argued,  of  opinion  that  the 
claimants  were  not  liable  to  the  contractor  in  respect 
thereof;  that  it  was  not  their  act  or  fault  that  pre- 
vented him  from  continuing  the  construction  of  the 
wharf,  but  the  expropriation  under  the  Act  of  Parlia- 
ment ;  and  that  the  claimants  were,  therefore,  excused, 
and,  in  consequence,  not  entitled  in  respect  of  this  item 
to  compensation  from  the  Grown.  On  the  second  argu- 
ment it  was  admitted  that  this  view  was  correct,  and 
no  claim  was  made  in  respect  of  such  item. 

With  reference  to  the  first  and  fourth  items  of  the 
claim,  the  sum  of  which  amounts  to  twenty-five  thou- 
sand five  hundred  and  twenty-seven  dollars  and  seventy 
cents,  there  is  evidence  that  the  wharf  in  course  of 
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coDstraction  at  the  date  of  the  expropriation,  and  the      ^^^^ 
materials  taken  by  the  Crown,  had  cost  the  claimants    Samson 
the  sum  of  nineteen  thousand  four  hundred  and  forty  .j,^^  quekn 
six  dollars  and  seventy-two  cents. 

This  expenditure  made  under  the  circumstances  in- 
dicated in  the  evidence  affords,  I  think,  a  satisfactory 
means  of  arriving  at  the  value  of  the  wharf  and  ma- 
terials. To  such  amount  should  be  added  a  reasonable 
allowance  for  superintendence  and  for  the  use  of  money 
in  the  construction  of  the  wharf,  and  for  the  risks  in- 
curred by  the  builder,  in  other  words  a  reasonable  sum 
to  cover  a  fair  profit  to  the  builder. 

The  sum  of  twenty-five  hundred  dollars  which,  in 
round  numbers,  is  12^  per  cent,  on  the  amount  ex- 
pended, would,  I  think,  be  such  a  reasonable  allowance. 
This  would  bring  the  value  of  the  wharf  and  materials 
up  to  twenty-one  thousand  nine  hundred  and  forty-six 
dollars  and  seventy-two  cents,  leaving  of  the  total 
award  of  |29,114  the  sum  of  $7,167.28  to  represent  the 
value  of  the  land  expropriated. 

The  claim  is  made  (2nd  item)  for  17,780  superficial 
feet  of  a  beach  lot,  but  William  B.  McKenzie,  who  was 
called  for  the  claimants  and  who  measured  it,  puts  it 
at  17,500  superficial  feet.  The  difference,  however,  is 
not  very  material,  as  in  either  case  the  sum  of  $7,167.28 
would  represent  a  small  excess  over  40  cents  per  super- 
ficial foot. 

Now  I  take  it  that  I  ought  not  to  disturb  the  finding 
of  the  Official  Arbitrators,  if,  under  the  evidence,  they 
may  with  reason  have  come  to  the  conclusion  that 
forty  cents  a  superficial  foot  was  the  fair  value  of  the 
beach  lot  in  question. 

In  the  case  of  The  Heirs  Young  v.  The  Queen  I  have 
given  my  reasons  for  coming  to  the  conclusion,  on 
evidence  similar  to  that  given  in  this  case,  that,  looking 
to  any  use  or  purpose  to  which  the  claimants  could 
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1889      have  put  them,  the  value  of  beach  lots  adjoining  that 

Samson    in  question  was  less  than  forty  cents  per  superficial 

m     ^     V,  foot.     That  case,  however,  came  before  me  in  a  form 
The  Queen.  '  ' 

which  not  only  left  me  free,  but  made  it  incumbent  on 
5K~^  me  to  find  upon  my  own  judgment.  In  this  case  the 
parties  are,  I  think,  entitled  to  the  judgment  of  the 
tribunal  of  first  instance  unless  that  judgment  is  clearly 
erroneous. 

Many  witnesses  have  been  examined,  and  there  is 
much  evidence  that  would  have  supported  an  assess- 
ment of  value  for  the  beach  lot  in  question  at  sums  very 
considerably  lower  or  higher  than  40  cents  per  superfi- 
cial foot,  according  to  the  weight  given  to  the  testimony 
of  witnesses  for  the  Crown  or  for  the  claimants,  res- 
pectively. And  here  I  may  add  that  I  do  not  see  that 
the  additional  evidence  that  was  taken  under  my  order, 
in  the  taking  of  which  the  attention  of  the  witnesses 
was  directed  to  the  character  of  title,  differs  very 
materially  from  that  which  was  given  before  the  Arbi- 
trators. 

The  expropriation  which  gave  rise  to  this  claim  was 
made  on  the  31st  of  October,  1884,  and  there  were,  as 
will  be  seen  by  the  evidence  of  Edouard  Demers,  the 
Crown's  agent,  two  actual  transactions  in  the  year 
1884  between  the  parties  in  respect  of  other  portions 
of  the  property  of  which  that  expropriated  had  formed 
part. 

Demers,  speaking  generally,  says  that  for  beach  lots 
for  the  right  of  way  the  Crown  paid  40  cents  per  foot 
including  all  damages  to  the  pieces  left  (that  is  all  the 
damages  occasioned  by  the  severance),  but  that  where 
such  lots  were  covered  by  wharves  or  level  filling  the 
Crown  paid  one  dollar  per  foot. 

Referring  to  the  first  transaction  between  the  parties 
in  the  year  1884  he  says  : — 

The  Government  bought  anotlier  lot  indicated  in  red  on  the  plan 
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auDcxcd  to  the  title  deed  filed,  in  this  case  as  exhibit  No.  30  (dated        1889 


July  22nd,  1884).     This  lot  coDtaius  seven  thousand  five  hundred  and     ^ 

seventy  three  fett  and  a  half.  This  part,  apart  from  the  portion  on  which  ^ 

the  rails  lay,  was  covered  with  a  small  wharf  and  filled  in  with  earth  and  The  Queen. 

levelled  to  the  track, — close  to  the  crib- work  for  the  track.     The  lot 

was  levelled  to  the  height  of  fourteen  to  fifteen  feet,  and  on  the  south 

side  about  seven  to  eight  feet.     The  whole  lot  was  bought  for  seven 

thousaud  dollars  including  the  right  of  way.     I  calculated  the  beach 

lota  for  the  right  of  way  at  forty  cents  and  the  level  ground  at  one 

dollar,  and  I  came  to  an  agreement  with  the  claimants  to  pay  for  the 

whole  lot  seven  thousand  dollars. 

With  reference  to  the  second  purchase  by  the  Crown 
from  the  claimants,  the  deed  giving  effect  to  which 
bears  date  of  the  2nd  December,  1884,  Demers  says : — 

The  Government  bought  from  the  claimants  two  thousand  four 
hundred  and  sixty-six  feet  (2466)  of  beach  lots  situate  opposite  the 
wharf  in  question,  and  behind  the  station,  as  shown  by  plan  marked 
in  red  and  annexed  to  the  title  deed  filed  as  exhibit  29.  This  lot  was 
levelled  with  earth  to  the  height  of  seven  or  eight  feet  towards  deep 
water,  and  three  or  four  feet  in  height  towards  the  public  road.  For 
this  lot  was  paid  one  dollar  per  foot. 

It  is  to  be  observed  also  that  this  portion  of  the  pro- 
perty, adjoining  as  it  did  the  public  highway,  would 
not  be  so  injuriously  affected  by  the  severance  occa- 
sioned by  the  first  purchase  as  would  be  the  portion  of 
the  water  lot  north  of  the  railway  track  and  abutting 
on  the  harbor,  even  with  as  good  a  crossing  as  could 
under  the  circumstances  be  given. 

Now  I  cannot  say  that  the  Arbitrators  in  assessing 
the  damages  valued  the  beach  lot  in  question  at  forty 
cents  per  superficial  foot,  but  if  they  did  the  evidence 
to  which  I  have  referred,  relating  as  it  does  to  actual 
transactions,  taken  in  connection  with  the  other 
evidence  adduced,  would,  I  think,  have  amply  justified 
their  finding.  And  when  it  appears  that  the  total 
award  is  sufficient,  and  not  more  than  sufficient,  to  com- 
pensate the  claimants  for  other  property,  the  value  of 
which  is  satisfactorily  determined,  and  for  such  beach 

lot  at  a  rate,  which,  in  my  opinion,  the  Arbitrators 

7H 
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• 

1889  \{  ere  under  the  evidence  justified  in  allowing,  it  be- 
Samson  comes,  I  think,  my  duty  to  sustain  the  award,  and 
_,     Q-        dismiss  both  the  appeal  and  the  cross-appeal. 

Under  the  award  the  claimants  were,  on  the  Slst 
day  of  October,  1884,  entitled  to  receive  from  the  Crown 
in  full  satisfaction  of  their  claim  the  sum  of  twenty- 
nine  thousand  one  hundred  and  fourteen  dollars,  to 
w^hich  should  be  added  interest  from  that  date  until 
the  present. 

This  amount  is  intended  as  compensation  to  all  per- 
sons who  at  the  date  of  the  expropriation  had  any  in- 
terest or  estate  in  the  property  mentioned,  and  is,  ac- 
cording to  the  agreement  made  on  the  second  argument, 
to  be  paid  to  the  claimants  upon  their  giving  to  the 
Crown  a  good  discharge  from  all  such  persons. 

The  claimants  are  entitled  also  to  the  costs  before 
the  Arbitrators  and  of  the  cross-appeal,  and  the 
respondent  to  the  cosis  of  the  appeal.  The  latter  may 
be  set  off  against  the  former. 

Leave  is  reserved  to  any  person  interested  to  apply 
for  further  directions. 

Appeal  and  cross-appeal  dismhsed  iciih  costs. 

Solicitors  for  appellants  :  Belleauy  Stafford  Sc  Belleau, 

Solicitors  for  respondent :  Casgrairiy  Angers  <$•  Hamel 
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HER  MAJESTY  THE  QUEEN  (De-  )  Appellant  •  ^^^ 

FENDANT) j  '  ^^^^ 

AND 

CHARLES   WILLIAM  CARRIER. )   ^^^^^^^^_ 
(Claimant) ) 

Apfeal  from  an  oioord  of  (he  Official  Arhitratora — Expropriation  of  land 
— JVhen  court  vnll  not  interfere  vnth  award. 

Where  an  award  of  the  Official  Arbitrators  iu  an  expropriation  matter 
was  not  excessive  in  view  of  the  evidence  before  them,  tlie  court 
declined  to  interfere  with  it. 

Appeal  from  an  award  of  the  Official  Arbitrators. 
This  case  came  before  the  court  by  way  of  appeal 
from  such  award  at  a  previous  date,  and,  by  order  of 
court,  was  remitted  to  the  Arbitrators  by  name  as  Offi- 
cial Referees  of  the  court,  which  they  had  then  become, 
for  their  re-consideration  and  re-determination.*  The 
facts  upon  which  the  present  motion  by  way  of  appeal 
is  made  are  stated  in  the  judgment. 

May  6th,  1889. 

Hofi^g  for  appellant  ; 

Belleau,  Q.C.,  for  respondent. 

BuBBlDGE,  J.,  now  (October  24th,  1889)  delivered 
jadgment. 

In  the  notes  of  reasons  for  the  order  of  October  22nd, 
1888,  which  was  made  in  this  case  after  the  first  argu- 
ment, I  have  given  my  view  of  the  principles  upon 
which  compensation  should  be  assessed  in  this  case, 
and  I  need  not  repeat  what  I  then  staled.  It  was  not, 
however,  found  convenient  to  give  effect  to  that  order 

♦Reporter's  Note. — See  the  report  of  the  case  a.s  it  wasthenbefoie 
the  court  at  iiage  36. 


102  EXCIIEQUEll  COURT  RKPOUTS.  [VOL.  II. 

1889  because  of  the  difficulty  of  securing  the  attendance  at 
TheQueen  one  time  of  all,  or  even  of  a  majority  of  the  Official 
Carrirr  ^^fe^®^s»  S'^d,  subsequently,  on  the  11th  March,  1889, 
on  the  application  of  the  respondent,  and  with  the 
consent  of  Her  Majesty's  Attorney-General  for  Canada, 
that  order  was  rescinded  and  discharged  and  the  case 
referred  to  the  Registrar  of  this  court  to  take  evidence 
with  respect  to  : — 

{a)  The  date  of  the  expropriation  ; 

(b)  The  persons  entitled  to  the  compensation  money 
at  that  date  and  their  respective  interests  therein ;  and 

(c)  The  value  of  the  whole  property  and  of  its  de- 
preciation. 

Such  further  evidence  having  been  taken,  the  case 
came  on  for  argument  on  appeal  and  cross-appeal  from 
the  award  of  the  Arbitrators. 

The  15J;h  July,  1882,  has  been  determined  to  be  the 
date  of  the  expropriation. 

With  respect  to  the  persons  entitled  to  the  compen- 
sation money  at  that  date  and  their  respective  inter- 
ests therein,  it  was  agreed  between  counsel  for  the 
respondent  and  appellant  that  the  compensation  money 
awarded  should  be  taken  to  be  awarded  in  respect  of 
the  interests  of  all  persons  in  both  the  Carrier  and  Mc- 
Kenzie  properties,  and-  should  be  paid  to  the  respond- 
ent upon  giving  a  good  discharge  to  the  Crown  from 
all  such  persons. 

The  only  question,  therefore,  remaining  to  be  deter- 
mined is  as  to  whether  the  assessment  made  by  the 
Arbitrators  should,  under  the  evidence,  be  sustained  or 
not.  It  was  admitted,  and  I  think  it  is  clear,  that  the 
evidence  taken  before  the  Registrar  is  as  conflicting  as 
that  given  before  the  Arbitrators,  and,  except  so  far  as  it 
shows  what  means  have  been  adopted  by  the  claimant 
to  overcome  the  inconveniences  resulting  from  the 
severance  of  his  property  and  the  construction  and 
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operation  of  the  railway,  does  not  place  the  case  in  a      1889 
position   differing  substantially  from  that  in  which  it  TheQuekn 
came  before  the  Official  Arbitrators.  Carrier 

Vith  reference,  however,  to  that  part  of  my  reasont 


for  the  order  of  October  22nd,  1888,  in  which  I  have  ^^^^ 
stated  that  the  additional  facilities  afforded  for  receiving 
^d  shipping  goods  from  the  manufactory  might  greatly 
enhance  the  value  of  the  property,  I  am  bound  to  say 
that  on  a  full  consideration  of  all  the  evidence,  and 
from  personal  observation  of  the  property  and  the  rela- 
tion of  the  railway  thereto,  I  am  not  satisfied  that  such 
lias  been  the  result  in  this  case.    The  property  was 
before  the  construction  of  the  St.  Charles  Branch  of  the 
Intercolonial  Railway  situated  at  no  considerable  dis- 
^nce  from  a  shipping  point  on  the  Grrand  Trunk  Rail- 
^^y  at  Levis,  and  though  I  think  it  would  have  been 
^^  great  advantage  to  the  property  to  have  been  brought 
"?  means  of  a  branch  line  or  siding  into  actual  contact 
*^^   connection  with  the  Grand  Trunk  Railway  and 
^®  Intercolonial  Railway,  I  am  not  so  clear  that  such 
atrial  connection  is  an  advantage  when  it  is  secured 
^y  Having  the  main  line  of  the  railway,  at  a  i)oint  so 
c^ose  to  a  station,  run  through  the  premises.    The  con- 
^m   passing  and  shunting  of  trains  must,  I  think, 
^^stitute   an  inconvenience  that  greatly  outweighs 
^  advantages  to  be  derived  from  such  connection. 
_  -^  few  things  in  respect  of  the  case  are  I  think  clear. 
^*^t,  the  property  affected  by  the  expropriation  and 
y  the  construction  and  operation  of  the  railway  was  a 
Very  valuable  one, — ^its  value  being  estimated  at  sums 
^^^ying  from  |100,000  to  $300,000  and  upwards.     Se- 
^Udly,  the  damage  is  substantial   and  considerable. 
^^Tdly,  the  claim  as  made  is  grossly  extravagant. 

Mr.  Hogg,  in  the  course  of  his  very  exhaustive  ar- 
S^^ent,  deduced  from  the  evidence  and  submitted  to 
^^^  court  a  statement  from  which  he  came  to  the  con- 
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1889      elusion  that  a  sum  of  about  $85,000  expended  on  the 

TheQuben  property  would  make  it  as  good  and  valuable  a  property 

Carrier    *®  ^^  ^^®  before  it  was  affected  by  the  railway.     For 

'  some,  possibly  for  many,  purposes  that  might  be  the 


«»r       case,  but  yet,  perhaps,  such  an  expenditure  would  not 

entirely  obviate  the  inconveniences,  looking  to  the 

use  made  of  the  property,  arising  from  the  constant 
passing  and  shunting  of  trains  through  the  proper- 
ty, to  which  I  have  already  referred. 

Assuming,  however,  that  the  property  was  at  the  time 
of  the  expropriation  worth  $200,000,  which  perhaps 
would  be  a  reasonable  estimate,  the  award  represents 
a  small  excess  over  thirty  per  cent,  of  that  amount. 
My  own  impression  has  been,  and  is,  that  the  award 
was  a  liberal  one,  and  that,  too,  I  fancy  was  the  view 
of  the  claimant  himself,  or,  perhaps,  I  should  say  that 
he  deemed  it  on  the  whole,  not  unfair  ;  for  his  counsel 
frankly  admitted  on  the  argument  that  there  would 
have  been  no  appeal  by  the  respondent  if  the  Crown 
had  not  first  appealed  from  the  award. 

It  is  very  clear,  I  think,  that  there  is  evidence  to 
support  the  award,  but  that  possibly  is  not  in  this 
case  an  absolutely  reliable  tejst,  for  there  is  in  the  very 
great  mass  of  testimony  that  has  been  adduced  evidence 
of  estimates  that  to  me,  at  least,  appear  extravagant. 
I  am  not,  however,  prepared  to  say  that  the  award  is 
excessive.  It  was  made,  too,  it  is  to  be  observed,  by 
persons  having  large  experience,  and  who  at  the  time 
constituted  the  tribunal  charged  with  the  responsibility 
of  determining  such  matters. 

Under  these  circumstances  I  think  that  I  ought  to 
dismiss  the  appeal,  and  with  costs.  It  is  hardly  neces- 
sary to  add  that  I  am  also  of  opinion  to  dismiss  the 
cross-appeal  with  costs. 

The  amount  of  the  award  is  to  be  paid  to  the  legal 
representatives  of  the  claimant  ux>on  their  giving  to 
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the  Crown  a  good  discharge  from  all  persons  interested      1^89 
in  either  property,  according  to  the  agreement  herein- TheQuekn 
before  mentioned.  "  Carrier. 

Leave  is  reserved  to  any  person  interested  to  apply 
for  further  directions.  .-^— — • 

Appeal  and  cross-appeal  dismissed  with  costs. 

Solicitors  for  appellant :  O'Connor  Sf  Hogg. 

Solicitors  for  respondent :  Belleau,  Stafford  Sp  Belleau. 
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1889      HUGH  McLEOD Claimant  ; 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Kxproffidtion  of  land — 50-61  Vic,  e.  17 — Measure  of  compethsation — 
Enhancement  of  future  iHilue  of  jtroperty  by  railway — Tender  by  the 
Grown — Bare  indemnity — Costs. 

Upon  an  expropriation  of  land  under  the  provisions  of  50-51  Vic.  c. 
17,  the  measure  of  compensation  is  the  depreciation  in  the  value 
of  the  premises  assessed  not  only  in  reference  to  the  damage  occa- 
sioned by  the  construction  of  the  railway,  but  also  in  reference  to 
the  loss  which  may  probably  result  from  its  operation. 

2.  Where  there  was  evidence  that  the  railway  would  enhance  the  value 

for  manufacturing  purposes  of  certain  portions  of  land  remaining 
to  claimant  upon  an  expropriation,  but  it  did  not  appear  that 
there  then  was,  or  in  the  near  future  would  be,  any  demand  for  the 
land  for  such  purposes,  the  court  did  not  consider  this  a  sufficient 
ground  upon  which  to  reduce  the  amount  of  compensation  to 
whicli  the  claimant  was  otherwise  entitled. 

3.  In  assessing  the  value  of  lands  taken  or  injuriously  affected  by  a 

public  work  the  owner  should  be  allowed  a  liberal,  not  a  bare, 
indemnity. 

4.  Wliore  the  tender  was  not  unreasonable  and  the  claim  vcr}'  extrava- 

gant, the  claimant  was  not  given  costs  although  the  amount  of  the 
award  exceeded  somewhat  the  amount  tendered. 

J.  HIS  was  a  claim  for  compensation  upon  an  expro- 
priation of  lands  belonging  to  the  claimant  at  Sydney, 
N.  S.,  for  the  purposes  of  the  Cape  Breton  Railway, 
and  for  damages  resulting  therefrom  to  other  lands  of 
the  claimant. 
The  facts  of  the  case  are  fully  stated  in  the  judgment. 

June  3rd,  4th,  5th,  6th,  7th  and  12th,  1889. 
Gillies  for  the  claimant ; 
Graham,  Q.C.,  for  the  respondent. 
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BuBBiDGK,  J.,  now  (November  18th,  1889)  delivered      1889 
judgment.  McLeod 

This  is  a  claim  for  $10,000,  of  which  the  sum  ofrp^j^Q^ggj^ 
♦4,800  is  demanded  for  the  value  of  eight  lots  of  land 


taken,  by  the  Crown  for  the  purposes^  of  the  Cape  Bre-  j^^SjJ^g^ 

ton  Railway,  and  the  sum  of  $5,200  for  the  deprecia-      

tion  in  value  of  the  remaining  portions  of  the  property, 
^'leg'^d  to  arise  in  consequence  of  such  taking  for  such 
P^i'I>oses.  The' case  was  heard  at  Sydney  in  June 
iast,  ;BJr.  Compton,  one  of  the  Official  Referees  of  the 
^^^^t,  sitting  with  me  as  assessor. 

-N"o  difficulty  arises  in  respect  of  the  principles  that 
s^otxld  govern  the  assessment  of  compensation  in  this 
^se.  The  claimant  is  entitled  to  a  full  indemnity  for 
^^  ^v^alue  of  the  land  taken,  and  for  any  damages  occa- 


/^^^d  by  the  severance  of  his  property,  or  arising  from 

t>^ing  otherwise  injuriously  affected  by  the   con- 

^<ition  or  operation  of  the  railway.    The  measure  of 

"*^I^nsation  is  the  depreciation  in  the  value  of  the 

^  ^^^Ckises,  assessed  not  only  in  reference  to  the  damage 

/^^«ioned  by  the  construction  of  the  railway,  but  also 

^^ference  to  the  loss  which  may  probably  result 

^^^  its  operation. 

-^^i^e  property  affected  is  situated  within  the  limits 

^l^e  town  of  Sydney,  and  consists  of  a  portion  of 

^"^^e  blocks  indicated  on  the  plan  (claimant's  exhibit 

^^-  2)  by  the  numbers  28,  29  and  80.     These  three 

^Wks  (28,  29  and  80)  were  purchased  by  the  claimant 

"^^  1868  for  the  sum  of  $260,  and,  with  the  exception 

of  the  lots  sold  therefrom,  have  since  been  occupied  by 

him  as  one  field  bounded  on  the  west  by  Great  George 

Street,  on  the  south  by  a  property  now  owned  by  Cap- 

^'n  Lorway,  on  the  east  by  the  Creek,  and  on  the 

north  by  Town  send  Street. 

Dolbin  Street,  Douglas  Street,  and  a  street  without  a 
name  shewn  on  the  plan  referred  to  as  running  be- 
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1889      tween  the  claimant's  property  and  that  of  Captain 

McLeod    Lorway's,  do  not  appear,  at  least  during  the  claimant's 

rj.ggQjjj.jjjj  possession,  to  have  been  opened  to  use  by  the  public. 

And  the  same  is  true  of  Park  Street,  shown  on  the 


^^^^  plan  of  the  property  (claimant's  exhibit  No.  1)  which 
was  made  since  the  location  of  the  railway. 

The  whole  property,  including  the  streets,  contained 
at  the  time  of  the  purchase  by  the  claimant  about  8J 
acres,  and  has  been  used  principally  for  pasture  and 
hay  land.  But,  while  this  was  the  use  made  of  it 
prior  to  and  at  the  time  of  the  expropriation,  its  chief 
value  consisted  in  the  fact  that  it  was  suitable  for 
division  into  building  lots  and  for  sale  by  lots  for 
building  purposes.  And  it  appeared  in  evidence  Ihat 
some  18  or  20  years  ago  the  claimant  caused  a  plan  to 
be  made  showing  a  division  of  the  property  into  lots, 
and  since  then  he  has  from  time  to  time  sold  a  num- 
ber thereof  on  Townsend  Street  and  Great  George 
Street  to  laborers  and  others  who  have  erected  thereon 
small  and  inexpensive  houses  and  out-buildings.  The 
area  of  the  lots  so  sold  is  slightly  in  excess  of  one  acre. 
The  whole  property  is  not,  however,  equally  available 
for  building  purposes.  "Where  the  railway  runs  it  is 
low,  the  level  being  less  than  two  feet  above  ordinary 
high-water  mark  and  the  land  being  overflowed  by 
the  spring  tides,  so  that  in  its  present  condition,  and 
without  draining  and  filling  in,  it  is  not  suitable  for 
the  erection  of  buildings  thereon  except  on  piles.  Now 
it  might  happen  that  the  demand  for  property  for 
building  purposes  would  be  active  enough  to  overcome 
these  considerations,  and  to  bring  property  similar  to 
this  into  the  market  for  building  purposes.  But  this 
at  present  is  not  the  case  in  Sydney,  where,  within  the 
portion  of  the  town  shown  on  claimant's  exhibit  No.  2, 
from  one-half  to  two-thirds,  and,  within  the  limits  of 
the  corporation,  a  greater  proportion  of  the  town  is  still 


mmU 
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available  for  such  purposes.    It  is  fair  then,  I  think,  to      1^89 
conclude  that  the  portion  of  the  property  crossed  by    McLeod 
the  railway,  and  that  adjoining  it  on  both  sides,  had, «     .^; 
at  the  date  of  the  expropriation,  a  value  exceeding  that 
derived  from  its  use  for  agricultural  purposes  ;  but  that  "^ 
such  value  was  not  very  considerable  in  view  of  the 
expenditure  necessary  to   the  utilization  thereof  for 
building  purposes,  and  the  remoteness  of  the  chance  of 
there  being  a  demand  for  it  in  its  then  condition  for 
such  purposes. 

Some  of  the  witnesses  were  of  opinion  that  the  part 
of  the  property  near  the  water  was  suitable  for  manu- 
facturing purposes,  and  that  for  such  uses  its  value 
would  be  enhanced  by  the  construction  of  the  railway. 
That  the  construction  and  operation  of  the  railway  will 
increase  any  value  which  the  property  may  have  for 
manufacturing  purposes  cannot  be  doubted,  but  there 
is  nothing  in  the  evidence  respecting  the  conditions  of 
business  and  trade  in  the  town  of  Sydney  to  lead  one 
to  conclude  that  there  will,  in  the  near  future,  beany 
active  demand  for  this  property  for  manufacturing  pur- 
poses, though  it  is  possible  that  such  may  prove  to  be 
the  case. 

At  prest^nt,  however,  I  do  not  attach  enough  weight 
to  these  considerations  to  feel  justified,  by  reason 
thereof,  in  lessening  the  amount  of  compensation  to 
which  otherwise  I  think  the  claimant  entitled. 

In  such  a  case  as  this^  it  is  difficult,  I  think,  to 
come  to  any  satisfactory  conclusion  with  reference 
to  the  amount  at  which  the  value  of  the  land  taken, 
and  the  depreciation  in  the  value  of  the  property 
remaining  to  the  claimant,  should  be  assessed,  without 
forming  some  opinion  ad  to  the  value  of  the  property 
as  a  whole.  In  a  return  made  by  the  claimant  for  the 
purposes  of  the  assessment  of  rates  and  taxes  in  the 
town  ol  Sydney  for  the  year  188Y,  he  returned  the 


110  EXCHEQUER  COURT  REPORTS.     [VOL.  11. 

1889      property  in  question  as  consisting  of  fonr  or  five  acres, 

McLeod    iii  pasture,  and  of  the  value  of  JSOO.    With  it  he  made 

^     ^'       return  of  another  property  at  J800.    These  values, 

iHISv^nEEN.  ,  111 

however,  it  appears  were  not  accepted  by  the  assessors, 
SJ"*    who  rated  the  two  properties  at   1 1,800   instead   of 

|1,800  ;  and,  in  accordance  with  the  rule  adopted  by 

them  that  year  to  value  property  for  the  purposes  of 
assessment  at  one-fourth  the  cash  value,  assessed  the 
claimant  on  real  estate  of  the  value  of  |450.  I  do  not, 
however,  think  it  would  be  fair  or  just  to  conclude 
that  the  $500  at  which  the  claimant  valued  this  prop- 
erty, or  the  somewhat  higher  sum  at  which  the  assess- 
ors valued  it,  represents  the  true  value  thereof.  If  the 
suggestion  made  that  the  claimant,  in  making  the  re- 
turn, valued  the  property  at  one-fourth  or  one-fifth  of 
its  true  value  were  accepted,  the  conclusion  would  be 
more  consistent  with  the  other  evidence  in  the  case. 

From  a  comparison  of  the  property  in  question  with 
other  properties  (such  as  the  Biscoe  property  and  the 
Bown  property)  similarly  situated,  suitable  for  the 
same  purposes  and  valuable  for  like  considerations,  the 
fair  values  of  which  have  been  determined  by  actual 
sales  taking  place  under  ordinary  and  usual  conditions, 
I  have  no  difficulty  in  coming  to  the  conclusion,  in 
which  Mr.  Compton  concurs,  that  the  value  of  the 
portion  of  blocks  28,  29  and  80,  then  owned  by  the 
claimant,  and  which  with  the  streets  contained  about 
seven  acres,  did  not,  at  the  date  of  the  expropriation, 
exceed  two  thousand  eight  hunded  dollars. 

Of  this  property  there  was  taken  for  the  use  of  the 
railway  about  three-fifths  of  an  acre  dW)-  The  rail- 
way crosses  it  obliquely,  thereby  increasing  the  dam- 
ages occasioned  by  the  severance  ;  and  undoubtedly 
the  value  that  the  adjoining  property  derived  from  the 
chance  that  it  might  have  been  in  demand  for  building 
purposes  is  to  some  extent  lessened.  With  reference 
to  the  prices  obtained  for  the  lots  sold  by  the  claimant. 
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there  is,  except  in  the  case  of  Mr.  McCodrum,  no  evi-      ^^^^ 
dence  entirely  satisfactory.     The  claimant  appears  to    McLeod 
have  included  in  the  sams  which  he  states  he  received,  THgQuEgj, 

the  interest  paid  by  the  purchasers  from  time  to  time.      

)  McCodrum,  in  1872  or  1878,  purchased  two  lots  44  by ^^^ 

80  feet  for  (80  a  lot.  They  are  situated  immediately  west 
of  where  the  railway  crosses  the  south  line  of  Town- 
send  Street,  and  are  in  level  three  or  four  feet  higher 
than  the  level  of  the  property  where  the  railway 
crosses  it.  McCodrum's  cellar  is  four  feet  in  depth, 
and  the  high  water  backs  into  his  drains.  Some  of  the 
property  on  Townsend  Street  has  changed  hands  within 
a  few  years,  and  the  prices  obtained  do  not  indicate 
any  considerable  advance  in  values  since  the  time 
when  McCodrum  purchased  his  two  lots.  In  1 888  two 
lots,  40  X  100,  opposite  to  McCodrum's  on  Townsend 
Street  and  similarly  situated,  w^ere  sold  by  the  witness 
Burns  for  J76  per  lot. 

Assuming  a  demand,  for  building  purposes,  for  the 

property  crossed  by  the  railway  and  that  immediately 

adjoining  it,  I  do  not  think  that  lot  for  lot  it  would  be 

Worth  as  much,  or  would  command  as  high  a  price,  as 

the  McOodrum  or  Burns  lots,  for  the  reason  already 

^^Utioned  that  it  could   not  be  conveniently  utilized 

^f  such  purposes  without  incurring  the   expense  of 

^itir^g  it  in. 

The  amount  tendered  by  the   Crown  as  compensa- 

*^^^tt  for  land  taken  and  for  damages  was  four  hundred 

^oll^i^^  an^l  there  is  ample  evidence  to  sustain  the  suf- 

"^^iency  of  the  tender.  This  evidence  is  to  me  much  more 

^^ti^fftctQiy^  and  having  seen,  as  I  have,  the  property,  I 

slioxiid  accept  it  with  much  more  confidence  than  the 

^^i^ence  by  which  the  claimant  sought  to  sustain  the 

^^'^im  for  damages,  greatly  exceeding  in  amount  the 

^^^xie  of  his  whole  property. 

1  am  not  wholly  satisfied,  however,  that  either  the 
^^Uxmittee,  who,  at  the  instance  of  the  persons  inter- 
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1889      ested  in  the  extension  of  the  railway  from  the  Ship- 

M^^D    Y^vd  to  Barrack  Point,  made  an  appraisement  of  sach 

The  Oueen  damages,  or  the  Government  valuator,  or  the  witnesses 

who  have  been  called  for  the  Crown  and  who  have 

«»r"*    estimated  the  damages,  have  given  sufficient  weight  to 

the  fact  that  the   claimant's  property  has  been  taken 

against  his  will  by  a  compulsory  process,  and  that  he 
should  not  have  a  bare  indemnity  but  a  liberal  in- 
demnity. 

Mr.  Compton  is  inclined  to  think  the  sum  tendered 
sufficient,  because  the  portion  of  the  property  remain- 
ing to  the  claimant  is  likely  to  be  available  for  manu- 
facturing purposes,  owing  to  the  nearness  of  the  rail- 
way ;  but  believing  the  time  when  manufactories  will 
be  established  in  the  town  of  Sydney  to  be  somewhat 
remote,  he  agrees  with  me  in  assessing  the  compensa- 
tion to  be  paid  lo  the  claimant  in  this  case  at  six 
hundred  dollars.  To  that  sum  will  be  added  |63  for 
interest  from  February  18th,  1888. 

There  will  also  be  an  order,  in  accordance  with  the 
undertaking  of  the  Crown  given  on  the  trial,  for  the 
construction  of  level  crossings  on  Park  Street  and  on 
the  street  between  the  claimant's  property  and  that  of 
Captain  Lorway's,  whenever  they  are  opened  for  use  to 
the  public. 

With  reference  to  costs  I  entertain  the  view  that 
where,  as  in  this  case,  the  tender  is  not  unreasonable 
and  the  claim  very  extravagant,  I  should  not  allow 
costs  to  the  claimant,  although  to  make  certain  that  the 
compensation  is  not  merely  an  indemnity,  but  a  liberal 
indemnity,  something  more  than  the  sum  tendered  is 
ultimately  awarded. 

The  judgment  will  therefore  be  entered  up  for  $663, 
without  costs. 

Judgment  for  claimant  without  costs. 

Solicitor  for  claimant  :  J,  A-  Oillies. 

Solicitor  for  respondent :   Wallace  Graham. 
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THE  STRAITS  OF  CANSEAU  MA- )  «,.,„„.„_  i«fi9 

RINE  RAILWAY  COMPANY '  mintiffs  ;  — , 

'  ISov.  18. 
AND 


HER  MAJESTY  THE  QUEEN Defendant. 

Expropriation  of  land  for  Grorernmmt  railioay — Increaacd  risk  from  fire  by 
operation  of  railway — Damages, 

The  pkintiffe  were  owners  of  a  water-side  ])roperty  upon  which  they 
operated  two  marine  railways.  A  portion  of  this  property  was 
expropriated  for  the  right  of  way  of  a  Qovernment  railway,  the 
track  of  the  latter  being  situated  in  such  close  proximity  to  the 
plaintiffs'  works  that  the  works,  as  well  as  ships  in  course  of  repair 
upon  them,  would  be  in  danger  of  taking  fire  from  locomotives 
when  the  Qoyemment  railway  was  put  in  operation.  In 
consequence  of  this  increased  risk  from  fire  it  was  shown  that 
plain tifls  would  havo  to  pay  higher  rates  of  insurance  upon  their 
works  than  they  had  theretofore  paid,  and  that  ships  might,  for 
the  same  reason,  be  deterred  from  using  the  marine  railways. 

Hdd: — ^That  the  damage  resulting  from  such  increased  risk  from  fire 
was  a  proper  subject  for  compensation.  Duke  of  Bueclevth  v. 
Mehopolitan  Board  of  Works  (L.R.  5  H.L.  418),  and  Cotoper  Essex 
V.  The  Local  Board  for  Acton  (14  App.  Oas.  153)  referred  to. 

2.  Where  lands  are  taken  and  others  held  therewith  injuriously  affect* 
ed,  the  measure  of  compensation  is  the  depreciation  in  value  of 
the  premises  damaged  assessed  not  only  with  reference  to  the 
injury  occasioned  by  the  construction  of  the  authorized  works, 
but  also  with  reference  to  the  loss  which  may  probably  result  from 
the  nature  of  the  user. 

xHIS  was  a  claim  for  compensation  arising  out  of  an 
expropriation  of  land  belonging  to  plaintiffs  at  Port 
Hawkesbury,  N.8.,  for  the  purposes  of  the  Cape  Breton 
Bailway,  and  for  damages  suffered  by  them  in  respect 
of  their  use  and  occupation  of  other  property. 

Ross  for  the  plaintiffs ; 

Grahaniy  Q.C.,  for  the  defendant. 

8 
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1889  BURBIDGE,  J.,  HOW  (November  18th,  1889)  delivered 

The     judgment. 

^Can8b\u^     ^^^  plaintiffs   are  the  owners  of  marine  railways 

Marine    situated  at  Port  Hawkesbury,  or  Ship  Harbor,  in  the 

Company  County  of  Richmond  and  Province    of  Nova  Scotia. 

2*        For  the  purpose  of  such  railways  they  acquired,  in  the 

year  1868,  the  fee  of  a  property  situated  upon  the  har- 


«Mf^^  bor  above  mentioned,  and  a  grant  from  the  Crown  of 
a  water-lot  adjoining  such  property.  The  water-lot  is 
five  hundred  feet  wide,  and  extends  out  into  the  har- 
bor eight  hundred  feet ;  the  property  referred  to,  in- 
cluding a  road  sixty-six  feet  in  width  reserved  there- 
out, forms  substantially  a  square,  of  which  each  side 
is  five  hundred  feet  in  length.  Excluding  thereserved 
road,  which  runs  parallel  to  the  shore  of  the  harbor 
and  divides  the  property  into  two  nearly  equal  parts, 
it  contains  about  five  acres.  For  the  water-lot  the 
plaintiffs  paid  (in  old  currency)  fifty  dollars,  and  for 
the  other  property  five  hundred  dollars. 

Between  the  years  1863  and  1866  the  plaintiffs  con- 
structed upon  their  property  two  marine  railways  or 
slips.  The  track  of  the  larger  of  the  two  was  650  feet  in 
length,  and  there  was  operated  thereon  a  cradle  208 
feet  in  length.  It  was  built  to  accommodate  vessels 
of  a  tonnage  of  1000  tons,  but  ships  of  1200  or  1400 
tons  could,  it  appears,  be  safely  placed  thereon. 

The  smaller  railway  had  a  shorter  track  and  carried 
two  cradles,  each  of  which  was  originally  intended  to 
accommodate  vessels  of  two  hundred  tons  register. 
In  making  some  repairs,  however,  the  inshore  cradle 
was  shortened  as  it  was  longer  than  was  required  for 
the  class  of  vessels  using  it,  so  that  at  present  it  is  74 
feet  in  length  ;  the  length  of  the  outer  cradle  being 
108  feet. 

In  the  year  1885  the  larger  track  was  damaged  by 
heavy  drift  ice,  which  striking  against  ^it,  caused  a 
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twiBt  therein  commencing  at  a  distance  of  468  feet      i^^^ 
from  the  upper  end  thereof  and  extending  from  that      the 
point  one  hundred  and  twenty  feet.     Since  then  the  Straits  op 
injured  portion  of  the  larger  track  has  not  been  used.    Marine 
The  cradle  upon  this  track  has  also  suffered  injury  oo^pIny 
from  a  like  cause.    In  the  year  1881  it  was  struck  by  -,     ^- 

floating  ice  and  the  outer  portion  thereof  so  injured      

that  it  was  found  necessary  to  cut  off  48  feet  therefrom,       «» 
reducing  its  length  to  160  feet,  and  since  then  no  ship 
of  more  than  500  tons  register  has  been  taken  up  on 

I  this  slip. 

;  The  larger  railway  was  constructed  for  a  li  fe  of  sixteen 

years,  and  the  smaller  for  a  life  of  twenty  years.    The 

I  former  cost  $81,688.32,  and  the  latter  $14,747.22.   Both 

have  from  time  to  time  been  repaired,  and  are  still 

operated. 

The  larger  track,  however,  requires  extensive  renew- 
als and  repairs,  the  cost  of  which  was,  in  1 884,  estimated 
by  Mr.  Orandall  at  $10,000,  and,  in  1885,  by  Mr. 
Torston  at  a  few  hundred  dollars  less  than  that  sum. 
In  giving  his  evidence  in  this  case,  Mr.  Crandall  said 
that,  apart  from  its  being  affected  by  the  Cape  Breton 
Railway,  he  thought  it  would  now  take  about  $15,000 
to  put  the  large  railway  in  a  good  condition  for  tifteen 
years.  The  making  of  these  repairs  has  been  deferred 
from  year  to  year,  the  plaintiffs  preferring, — 

To  continue  working  the  slip  as  far  as  practicable,  and  in  the  mean- 
time to  negotiate  with  parties  for  the  disposition  of  the  company's 
property  at  Port  Hawkesbury,  subject  to  the  consent  of  the  stock- 
hoUers. 

The  weekly  returns  of  the  vessels  placed  on  the  slips 
are  incomplete,  but  Mr.  Eoss,  as  a  part  of  his  argument, 
favored  me  with  a  statement  made  by  the  secretary  of 
the  company,  showing  the  number  of  such  vessels,  and 
^heir  tonnage,  for  the  years  1873  to  1888,  inclusive,  with 
^e  exception  of  the  year  1884.     I  have  been  able  from 
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188^      the  returns  in  evidence  to  complete  such  statement  in 
The      respect  of  the  year  1884,  and  in  part  to  verify  its  cot- 
Straits  OF  yectness  in  other  respects.   From  this  statement,  which 
Marine    may,  I  think,  be  taken  as  approximately  correct,  it 
Company  appears  that,  during  the  sixteen  years  mentioned,  there 
y-       have  been  upon  the  two  slips  2289  vessels,  representing 
a  total  tonnage  of  168,878  tons,  or  in  other  words  an 


<br       average  of  148  vessels  per  year,  in  tonnage  a  fraction  less 
than  74  tons  each. 

With  reference  to  this  question  of  tonnage,  there  are 
in  evidence  no  returns  for  the  years  1873, 1875  and  1878 
and  only  partial  returns  for  the  years  1879  and  1883, 
but  from  such  partial  returns  and  the  returns  for  the 
other  years  it  appears  that  during  the  period  mentioned 
there  were  upon  the  slips  51  vessels,  the  tonnage  of 
which,  respectively,  exceeded  200  tons.  Of  these,  38 
were  above  200  tons  register  and  under  800 ;  12  above 
300  and  under  400 ;  2  above  400  and  under  500 ;  1  above 
600  and  under  (500  ;  2  above  600  and  under  700  ;  and  1 
above  800  and  under  900  tons  register.  The  latter,  the 
Worcester  of  the  Boston  line  of.Bteamships  (the  register 
tonnage  of  which  is  given  in  the  returns  as  865  tons, 
and  the  gross  tonnage  by  Mr.  Morrison  as  1400  tons), 
is  the  largest  vessel  that  has  ever  been  upon  the  plain- 
tiffs' railways. 

The  total  earnings  of  the  two  slips  or  railways  have, 
in  the  twenty-four  years  from  1865  to  1888,  both  inclu- 
sive, amounted  to  $98,817.86,  and  the  total  disburse- 
ments for  working  expenses,  renewals  and  repairs,  dur- 
ing the  same  time,  to  $67,824.22.  Dividends  were  paid 
in  the  years  1866,  1870,  1871,  1872,  1873,  1874,  1878, 
1S79,  1881  and  1888.  In  the  years  1878  and  1874, 
dividends  of  eight  per  centum  were  so  paid,  and  in  the 
year  1881  one  of  two  per  centum.  These  were  respect- 
ively the  largest  and  smallest  dividends  paid.  In  all 
there  has  been  so  paid  to  the  shareholders  in  dividends 
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the  sum  of  $22,462.79,  representing  an  average  yearly      1889 
dividend  a  small  fraction  in  excess  of  two  per  centum      the 
on  the  paid  up  capital  stock  of  the  company,  which  ^cahseau' 
amounts  to  $45,000.  Marine 

In  the  year  1888,  the  Minister  of  Railways  and  Can-  Company 
ak  expropriated  for  the  purposes  of  the  Cape  Breton  ^- 
Railway  a  portion  of  the  plaintiffs'  property  at  Port 
Hawkesbury  and  of  the  reserved  road  before  mention- 
^  containing  1.77  acres,  and,  deeming  it  advisable  so 
to  do,  in  pursuance  of  The  Exprovriation  Act  notified 
the  Registrar  of  the  court  of  his  readiness  to  pay  the 
sum  of  I69OOO  as  compensation  for  the  portion  of  land 
so  expropriated,  and  for  all  damages  arising  from,  or 
in  connection  with,  the  taking  of  the  said  land. 

The  usual  notice  being  published,  the  plaintiffs  filed 
^  statement  of  claim.  The  answer  of  the  Crown  there- 
^»  and  the  plaintiffs'  reply  to  such  answer,  complete 
the  pleadings.  There  is  also  a  claim  in  respect  of  the 
reserved  road  mentioned  filed  by  Henry  N.  Paint,  but 
^  the  plaintiffs  abandoned  any  claim,  in  respect  to  the 
^me  and  Mr.  Paint  did  not  appear  on  the  hearing,  the 
^^estion  of  the  Crown's  liability  in  respect  thereof  has 
^ot  been  considered  in  this  case.  Any  rights  which 
^^-  Paint  may  have  are  reserved  to  him. 

In  the  first  place,  the  plaintiffs  alleged  that  they 
^ore  the  owners  in  fee  of  the  portion  of  land  so  expro- 
P^ated.    This  the  Crown  denied,  and  set  up  the  reser- 
vation of  the  right  of  way  in  the  deed  from  Peter  Ross 
*^d  Henry  N.  Paint  to  the  plaintiffs.     In  reply  the 
Ptain tiffs  admitted  the  reservation,  but  claimed  title 
^y  possession.     On  the  trial  it  was  admitted  that  the 
plaintiffs'  title  was  subject  to  such  reservation.     I  find, 
therefore,  that  the  plaintiffs  are,  subject  to  such  reser- 
vation, entitled  to  compensation  ibr  the  value  of  the 
laud  expropriated. 
The  plaintiffs  also  allege  that  their  property  is  in- 
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1889      juriously  affected  by  such  expropriation,  and  by  the 

The      construction  and  proi)Osed  operation  of  the  railway, 

^Can8e\u^  *^^  particulars  of  which  are  stated  in  the  fifth  para- 

Marine    graph  of  the  statement  of  claim  in  clauses  lettered  from 

Railway    ,  \  j.     ,     \ 
Company    W  ^O  (m). 

^'  It  is  alleged  that  all  access  to  the  plaintiffs'   works 

from  the  rear  or  land  side  is  totally  cut  off  (a).    To 


ft»r       remedy  this  the  defendant  offers  to  construct  a  crossing. 

At  the  time  of  the  hearing,  the  Cape  Breton  Railw^ay 

was  not  completed,  but  Mr.  Donkin,  the  resident  en- 
gineer in  charge  of  the  construction  thereof,  explains 
how  it  was  proposed  to  complete  this  crossing,  which 
had  then  been  commenced.  There  will  be  an  order 
for  its  construction  if  it  is  not  already  completed.  This, 
I  think,  will  minimize  but  not  provide  against  all 
inconvenience  arising  in  this  respect  from  such  sever- 
ance.    For  the  rest  damages  must  be  allowed. 

It  is  also  alleged  that  all  extensions  of  the  plaintifEs' 
works  on  the  rear  or  land  side  of  their  property  are  no^w 
rendered  impossible  (b).  In  this  conneciion  it  will  be 
convenient  to  consider  the  allegations  contained  iu 
clauses  (g)  and  (h)  of  the  6th  paragraph  of  the  state- 
ment of  claim. 

Owing  to  the  damage  from  ice  to  the  cradle  upon 
the  large  track  it  was  proposed  to  lengthen  the  track 
on  the  land  side  some  fifty-five  or  sixty  feet  so  as  to 
make  it  possible  to  draw  the  cradle,  when  placed  in 
winter  quarters,  that  much  farther  out  of  water.  For 
this  purpose  Mr.  Crandall,  who  constructed  the  works, 
and  who  is  an  expert  in  such  matters,  thought 
at  first  that  it  would  be  necessary  to  excavate  a  portion 
of  the  bank  now  occupied  by  the  railway  ;  but,  upon 
measuring  the  distance  from  the  head  of  the  large 
track  to  the  edge  of  the  railway  embankment,  he  found 
that  he  could  get  the  required  number  of  feet  without 
excavating  if  the  engine-house  and  machinery  were 
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placed  on  the  side  of  the  track.    As  to  that^  it  would  in      188^ 
any  event  have  been  necessary  to  remove  the  engine-       The 
house  and  machinery  ;  and,  in  his  opinion,  even  at  an  ^canse^u^ 
increased  expenditure,  it  would  be  better  to  have  the    Marine 
new  engine-house  and  machinery  placed  at  the  side  Company 

than  at  the  end  of  the  track.    As  to  the  difference  in  ^^  X' 

The  Queen. 

cost  Mr.   Orandall  thought  the    construction  of  the 


engine-house  and  machinery  on  the  side  of  the  track       ror 

would  cost  some  12,500  more  than  at  the  end  of  the      

track,  while  the  excavation  at  the  end  would  involve 
an  expenditure  of  $1000  more  than  at  the  side,  giving 
an  increased  cost  for  the  side  location  of  1 1,500.     Mr. 
Crandall  estimated  that  the  excavation  at  the  end  of 
the  track  would  cost  about  $1,500.     Mr.  Donkin,  how- 
ever, places  the  cost  of  such  excavation  at  $8,000.     He 
is  acquainted  with  the  nature  of  the  soil,  and  made  his 
estimate  from  measurements.     If  he  is  right  in  this, 
and  I  think  in  such  a  matter  he  is  the  safer  guide, 
even  in  the  matter  of  cost  the  side  location  has  the  ad- 
vantage over  the  end  location.     Another  course  sug- 
gested to  give  the  extra  fifty-five  or  sixty  feet  of  track 
out  of  the  water,  was  in  renewing  the  track  to  raise  it 
5  feet.     But  this  would  increase  the  danger  from  ice, 
^d  necessitate  the  construction  of  breakwaters  as  a 
protection  therefrom.     It  was  clear  from  the  evidence 
ih^^  such  a  means  was  not  necessary  to  secure  safe 
^mter  quarters  for  the  large  cradle. 

The  smaller  track  is,  however,  more  directly  affected. 
The  railway  embankment  covers  a  few  iect  of  the  land 
®Jid  thereof,  and,  by  reason  of  the  proximity  of  the  rail- 
^*y,  the  plaintiffs  will  be  deprived  of  the  use  of  some 
thirty  or  thirty-five  feet  of  that  portion  of  the  smaller 
^^aok  that  is  out  of  water.  It  is  clear  that  there  is  no 
^^y  to  remedy  this  evil  and  to  secure  an  equal  num- 
^^  of  feet  of  track  out  of  water,  if  they  are  necessary 
^  the  convenient  and  profitable  use  of  the  slip,  except 
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1889      by  raising  this  track  two  feet  or  two  and  one-half  feet. 

"the      That  would  cost  about  $3,850,  and  would  not  be  a  very 

Straits  of  considerable  matter  if  it  did  not  happen  that  the  track 

Marinb    so  raised  would  be  more  exposed  than  it  is  now  to  the 

Company  heavy  drift  ice  and  would  need  to  be  protected   by 

^'        breakwaters,    the  cost  and   expense  of  maintaining 

which  would  amount  to  a  large  sum — estimated  by  Mr. 


for       Crandall  at  $1,000.    There  is,  however,  evidence  that 

would  justify  the  conclusion  that,  notwithstanding  the 

interference  of  the  railway  with  the  smaller  track,  it  is 
still  capable  of  being  worked  to  the  full  capcwity  re- 
quired of  it  without  any  raising  of  the  tracks.  This 
would,  I  think,  clearly  be  the  case  if  the  jib-booms  of 
vessels  using  the  slip  were  rigged  in  when  two  of  the 
larger  size  were  upon  it  at  the  same  time,  except  per- 
haps in  the  event  of  the  company  having  occasion  to 
place  a  vessel  on  each  cradle  when  in  winter  quarters. 
But  I  agree  with  Mr.  Boss  that  the  necessity  of  adopt- 
ing any  such  expedient  has  a  tendency  to  interfere 
with,  or  render  less  profitable,  the  business  of  the  marine 
railway,  and  therefore  depreciates  the  value  of  the  pro- 
perty. 

There  is  no  evidence  that  up  to  the  date  of  the  hear- 
ing of  the  case  the  railway  had  prevented  the  plaintiffs 
using  at  the  same  time  the  two  cradles  on  the  smaller 
track  for  any  business  that  had  offered,  and  I  assume 
that  they  will  not  incur  the  large  expenditure  which  I 
have  mentioned  unless  the  business  of  the  railway 
actually  calls  for  it  In  this  connection  I  should  men- 
tion that  between  the  retaining  wall  of  the  railway 
and  the  northerly  line  of  that  portion  of  the  land  ex- 
propriated which  is  immediately  in  the  rear  of  the 
plaintiffs'  works,  is  a  strip  of  land  a  few  feet  wide  for 
which  the  Crown  has  no  use  and  which  it  offers  to 
reconvey  to  the  plaintiffs.  There  will,  in  pursuance  of 
such  offer,  be  an  order  for  such  reconveyance. 
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With  reference  to  the  allegations  contained  in  clauses      i^d 
^)*    is)  ^^^  W  ^f  ^^^  ^^^  paragraph  of  the  statement      the 
of  clitim,  I  am  of  opinion  that  in  any  view  of  the  mat-  ^cassbau^ 
^^i",  and  whatever  expedients  may  be  adopted,  the  in-    Marine 
terference  with  the  plaintiffs'  property  and  the  profi-  company 
^l>lo  use  of  it  is  substantial,  and  the  depreciation  in ,.,     ^' 

1^  ^V'alue  resulting  therefrom  very  considerable.  

It    is  also  alleged  (c)    that  the  land  of  the   plain-      r^r 

^fi^    in  rear  of  the  portion  expropriated  is  rendered 

^^*^lly    valueless    to    the    plaintiffs,    the     severance 

P'^'v-^nting    the   plaintiffs   from  utilizing    the  'same 

^^    Connection  with  their  business.      To  this  the  de- 

*^^^^ant    answers,   as   the  fact   is,  that  the  plaintiffs' 

la^Xfc^   in  rear  of  the  portion  expropriated  was,  previous 

"^       "the    expropriation,    severed   from    the    plaintiffs' 

^OT'lis  by  the  reserved  road  before  mentioned.    There 

^  ^€>  proof  of  any  special  damage  to  this  portion  of  the 

plaintiffs'  property,  and  I  think  it  is  not  injuriously 

^^Ba^^-t^  except  as  a  portion  of  the  property  as  a  whole. 

It  is  also  alleged  (d)  that,  by  reason  of  the  excavations 

^^    the  railway,  the  water  supply  for  the  plaintiffs' 

^te^xj^  boilers,  which  is  obtained  from  a  well  in  the 

'^^^   of  the  machine-shop,   has   been  diminished   in 

^.^^xitity  and  made  full  of  sediment,  working  great  injury 

^  *lxe  plaintiffs'  boilers ;  and  ( j)  that  it  will  be  necessary 

^  ^ink  new  wells.    These  allegations  are  denied  by 

^^  defendant,  and  are  not  sustained  by  the  evidence. 

It   is  also   alleged  (e)  that    the  severance    of   the 

^*^iitiffs'  property   will  prevent  the  plaintiffs  from 

^Uecting  surface  water  in  the  spring,  as  was  their 

^Btom,  to  be  used  in  clearing  the  ice  from  under  the 

r^^^les  and  upon  the  track.    The  defendant  offers  to 

^V  a  pipe  under  the  railway  track  to  conduct  such 

^^face  water  from  the  plaintiffs'  lands  to  their  works, 

^Mch  will,   I  think,  obviate  the  difficulty.     There 

^^^ll  be  an  order  for  the  laying  of  such  pipe. 
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1889  The  allegations  as  to  the  injury  that  will  probably 

The      be  occasioned  to  the  chimney  built  on  plaintiffs*  prop- 

^Canseau^  ^^*y  ^y  ^^®  running  and  shunting  of  trains  (f)   are 

Marine    denied,  and  are  not  supported  by  any  evidence. 

CoMPANT       I^  IS  ^^^^  alleged  ((i)  (k)  and  (c))  that  the  operation  of 

_     ^-        the  railway  in  such  close  proximity  to  the  plaintiffs' 

property  injuriously  affects  the  same,  for  the  reasons 


ft»r  that  it  will  be  necessary  to  incur  expense  in  taking 
additional  precautions  against  fire;  that  the  rates  of 
insurance  upon  their  property  and  upon  vessels  using 
the  slips  will  be  increased,  and  the  owners  of  vessels 
will  be  deterred  from  using  the  slips  for  the  repair  of 
the  same.  The  defendant  denies  that  the  passing  and 
use  of  engines  and  trains  on  the  said  land,  as  they  will 
pass  and  be  used,  will  increase  the  risk  from  fire  either 
to  plaintiffs'  works  or  to  ships,  and  sets  up,  by  way  of 
demurrer,  the  defence  that  such  matters  are  not,  in  law, 
proper  subjects  for  compensation.  As  to  that,  I  think, 
the  law  is  to  J;he  contrary.  I  have  always  understood 
the  rule  to  be  that  where  lands  are  taken  and  others 
held  therewith  are  injuriously  affected,  the  measure  of 
compensation  is  the  depreciation  in  value  of  the  prem- 
ises damaged,  assessed  not  only  with  reference  to  the 
damage  occasioned  by  the  construction  of  the  author- 
ized works,  but  also  with  reference  to  the  loss  which 
may  probably  result  from  the  nature  of  the  user.  That 
is  the  rule  laid  down  by  Mr.  Oripps  in  his  treatise  on 
the  Principles  of  the  Law  of  Compensation  (1)  upon  the 
authority  of  re  Stockport,  SfC,  Railway  Co'y  (2)  and 
Buccleuch  v  Metropolitan  Board  of  Works  (3),  and  it  is 
affirmed  in  a  late  case  in  the  House  of  Lords, — Cowper 
Essex  V.  The  Local  Board  for  the  District  of  Acton  (4). 

On  the  question  of  fact  I  find  that  an  increase  risk 
from  fire  will  be  occasioned  to  the  plaintiffs'  property, 

(1)  Pj).  124,  126.  (.3)  L.  R.  5  H.  L.  41S. 

(2)  33  L.  J.  Q.  B.  251.  (4)  14  App.  Ca?.  153. 
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and  to  vessels  using  the  same,  by  the  operation  of  the      1889 
Cape  Breton  Railway.  The 

The  plaintiffs  also  allege   (m)  that  the  alterations  ^canse^^ 
that  it  will  be  necessary  to  make  in  their  works  by    Marine 

TJ  A  T|  WAV 

reason  of  the  construction  of  the  railway  will  occupy  company 
considerable  time,  and  that  a  loss  of  profits  during  the  _.     ^' 

time  so  occupied  will  result.    This  allegation  is  not,  I      

think,  sustained  by  the  evidence  except  in  respect  of      «»r 
the  raising  of  the  tracks  of  the  smaller  railway,  it  that 
should   be  found  necessary,  to  which  reference  has 
already  been  made. 

Before  considering  the  question  of  the  amount  of 
compensation  that  should  be  assessed  in  favor  of  the 
plaintiffs,  it  will,  I  think,  be  convenient  to  come  to 
some  conclusion  as  to  the  value  of  the  property  as  a 
whole  at  the  date  of  the  expropriation.  The  property 
had  been  acquired  and  the  works  constructed  by  the 
plaintiffs  at  a  total  cost  of  about  $48,000,  and  with  any 
reasonable  deduction  for  depreciation  could  not,  I  think, 
under  ordinary  circumstances,  have  exceeded  in  value, 
in  the  year  1888,  the  sum  of  J30,000.  In  view  of  the 
damages  that  had  been  done  to  the  company's  railways 
by  ice,  and  the  evidence  in  respect  to  their  con- 
dition, and  the  business  which  they  had  done  or  was 
likely  to  be  done  upon  them,  I  am  satisfied  that,  for  the 
purposes  of  assessing  the  compensation  in  this  case,  it 
would  be  fair  to  fix  such  value  at  twenty-five  thousand 
dollars.  In  that  estimate  Mr.  Compton,  who  acted  as 
assessor,  entirely  concurs.  It  exceeds  by  $10,000  the 
sum  which  Mr.  Crandall  says  he  would  have  given  for 
the  property  if  it  had  not  been  affected  by  the  railway. 

The  plaintiffs  claim  $65,000  damages.  The  defendant 
tenders  $6,000  as  a  full  compensation,  and,  in  addition 
to  other  matters  of  defence  that  I  have  mentioned,  sets 
up  that  the  plaintiffs'  property  is  benefited  by  the  con- 
struction of  the  railway.   In  support  of  that  view  Mr. 
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1889      G-raham  relied,  in  part,  upon  an  expression  of  opinion 

The      occurring  in  the  report  of  the  directors  of  the  plaintiff 

^I^kvbLT  co«»Pany  for  the  year  1887,  in  which  they  state  that  :— 

Railway       I^^iring  last  season  contracts  were  made  for  a  pier  to  be  constracted 

OoMPANT    at  Point  Tupper  for  railway  purposes  which  will  be  completed  coming 

V'         season,  the  tracks  as  laid  out  pass  through  the  company's  property 

'which  is  contiguous  to  the  proposed  terminus,  and  when  completed 

Bca— M     must  enhance  the  value  of  the  same  materially. 

It  does  not  appear,  however,  whether  in  the  view  of 
the  directors  this  enhancement  in  value  would  be 
occasioned  by  any  special  advantages  resulting  to  the 
property  from  the  construction  of  the  railway,  or  from 
considerations  affecting  in  common  all  the  property  in 
the  neighborhood.  There  is,  however,  some  evidence 
that  the  railway  is  likely  to  be  of  special  benefit  to  the 
property  in  question  by  facilitating  the  transmission 
thereto  of  the  timber  needed  for  the  plaintiffs^  works, 
and  for  the  repairs  of  vessels  resorting  thereto. 

Mr.  McKeen,  the  Gt)vernment  valuator  on  whose 
valuation  the  tender  of  $6,000  was  made,  says  that  Mr. 
Ross,  the  President,  and  Mr.  Twining,  the  Secretary,  of 
the  company,  at  the  time  he  attempted  to  arrange  with 
them,  demanded  $10,000,  and  that  Mr.  Twining  said 
they  would  accept  that  amount.  With  reference  to 
this,  Mr.  Twining  states  that  what  Mr.  Ross  and  he 
told  Mr.  McKeen  was  that  if  the  latter  would  put  his 
valuation  of  damages  at  $10,000  they  would  recom- 
mend the  company  to  accept  that  amount,  but,  he  adds, 
that  this  took  place  before  the  construction  of  the  rail- 
way, and  that  he  did  not  know  at  the  time  that  it  was 
so  near  the  smaller  track. 

On  the  whole,  I  am,  after  a  careful  examination  of 
the  evidence  and  arguments  of  counsel,  and  from  an 
inspection  of  the  premises,  inclined  to  the  opinion  that 
the  sum  of  $10,000  would  constitute  a  liberal  indem- 
nity to  the  plaintiffs  for  all  damages  that  have  been,  or 
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are  likely  to  be,  occasioned  to  their  property  by  the  ex-      ^^^^ 
propriation  of  the  portion  thereof  referred  to,  and  by       thk 
the  construction  and  operation  of  the  Cape  Breton  Rail-  ^^^^3^'*^^*^ 
way.     In  this  view  Mr.  Compton  also  concurs.  To  that    Marine 

Railway 

sum  shonld  be  added  1753.34  for  interest  from  16th  coMrANv 
August,  1888.    There  will  be  judgment  for  the  plain-  -     ^' 
tiffs  for  #10,753.34,  and  costs  to  be  taxed. 


In  addition  there  will  be  an  order  for  the  construe-  _  _*»r 
tion  of  the  works  to  which  I  have  referred,  and  for  the 
reconveyance  to  the  plaintiffs  of  the  strip  of  land  men- 
tioned. 

Judgment  for  plaintiffs  with  costs. 
Solicitors  for  plaintiffs  :  Ross,  Sedgewick  Sf  Mackay, 
Solicitor  for  defendant :  W.  Graham. 
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iPO<>      CARTER,  MACY  &  CO Plaintiffs  ; 

HER  MAJESTY  THE  QUEEN .Defendant. 

Customs  law9 — Teas  in  iransU  through  United  States  to  Canada — 52  Vie, 
c.  14— Tariff  Act  (1886),  itm,  7Sl. 

The  plaintii!»  made  two  shipments  of  teas  from  Japan  to  New  York 
for  transportation  in  bond  to  Canada.  In  one  case  the  bilk  of 
lading  were  marked  "  in  transit  to  Canada  " ;  in  the  other,  the 
teas  appeared  upon  the  consular  invoice,  made  at  the  place  of 
shipment,  to  be  consigned  to  the  plaintiffs'  brokers  in  New  York 
for  transhipment  to  Canada.  On  the  arrival  of  both  lots  at  New 
York,  and  pending  a  sale  thereof  in  Canada,  they  were  allowed  to 
be  sent  to  a  bonded  warehouse  as  unclaimed  goods  forsome  five  or 
six  months.  Thereafter  the  teas  were  entered  at  the  New  York  Cus- 
toms House  for  transportation  to  Canada,  and  forwarded  to  Mon- 
treal. There  was  nothing  to  show  that  the  plaintiffs  at  any  time 
proposed  to  make  any  other  disposition  of  the  teas,  and  there  was 
nothing  in  what  they -did  that  contravened  the  laws  or  regu- 
lations of  the  United  States  or  of  Canada  with  respect  to  the 
transportation  of  goods  in  bond. 

Heldy  that  the  teas  were  not  dutiable  as  teas  from  the  United  States, 
the  transaction  having  taken  place  prior  to  the  passing  of  the  Act 
52  Vic.  c.  14  which  expressly  provides  that  in  such  a  case  the  teas 
would  be  dutiable. 

Claim  for  return  of  certain  moneys  deposited  with 
the  Customs  authorities  at  the  Port  of  Montreal  to  ob- 
tain the  release  of  goods  seized  for  alleged  violation  of 
the  provisions  of  the  Customs  laws. 

The  proceedings  herein  were  commenced  in  the 
court  by  a  reference  by  the  Minister  of  Customs  under 
The  Customs  Act  (R.  S.  C.  c.  82,  sections  182  and 
183,  as  amended  by  51  Vic.  c.  14,  s.  34).  Under 
the  provisions  of  these  sections  no  pleadings  are  neces- 
sary unless  directed  by  the  judge,  and  in  this  case  no 
such   direction  was   made,  the  case  being  submitted 
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upon  the  papers  on  file  in  the  Customs  Department      i^^^o 
which  accompanied  the  reference  to  the  court.  Cakter, 

The  question  submitted  for  trial  under  the  reference  Macy&Co. 
was  whether  certain  teas  which  had  been  imported  by  The  Queen. 
the  plaintiffs  from  Japan  and  sold  by  them  to  Hon-  mu^uM^nt 
treal  merchants,  after  remaining  in  New  York  for  sev-  •^  »'*«<•' 
eral  months,  was  a  direct  importation  to  Canada  vid 
New  York  and,  therefore,  free  from  Customs  duty  ;  or 
whether  the  teas  were,  under  the  circumstances  of  the 
case,  imported  to  New  York  and  a/ter-wards  purchased 
by  the  persons  who  got  them  in  Montreal,  and  were, 
therefore,  teas  from  the  United  States,  and  subject  to 
Customs  duty  under  the  tariff? 

The  facts  of  the  case  appearing  upon  the  evidence 
are  sufficiently  stated  in  the  judgment. 

October  15th,  1?*89. 

AJcMaster^  Q«C.,  for  the  plaintiffs  : 

It  is  beyond  dispute  that  the  goods  were  duly  enter- 
ed in  New  York  for  exportation  to  Canada.  The  goods 
never  broke  bond  in  the  United  States,  and  no  import 
entry,  or  entry  for  home  consumption,  was  ever  made 
in  that  country. 

To  say  that  the  goods  might  have  been  sold  in  the 
United  States,  cannot  surely  be  of  any  weight  in  the 
face  of  the  continued  and  persistent  course  of  dealing 
in  a  contrary  direction.  From  first  to  last  not  the 
slightest  act  was  done  by  the  importers  which  could 
cast  a  doubt  upon  the  absolute  sincerity  of  their  inten- 
tions and  conduct. 

The  reasons  given  for  the  course  adopted  by  the  im- 
porters are,  it  is  contended,  perfectly  sufficient  and  in- 
telligible, and  if  they  chose  to  consult  the  dictates  of 
business  convenience  and  prudence,  whilst  scrupu- 
,  lously  keeping  within  the  spirit  and  letter  of  the  law, 
it  cannot  be  argued  that  because  they  might  have  done 
something,  which  it  is  proved  they  never  even  contem- 
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1891)      plated  doing,  therefore  the  law  is  to  be  strained  to  tax 
Carter,   their  importation. 

V.  Sedgewick,  Q.  C,  (with  whom  wa^  Hogg)  for  the 

The  Queen.  QjQ^jj. 


orcjoaniicii  ^^^  mere  stamping  of  the  bills  of  lading  with  words 
which  might  show  that  the  tea  was  intended  for  Can- 
ada is  nothing  in  itself.  There  was  nothing  incum- 
bent on  the  plaintiffs  by  reason  of  these  words  in 
the  bills  of  lading  to  carry  the  tea  to  Canada,  and  the 
qaestion  is  :  was  the  intention,  as  indicated  in  the  bills 
of  lading  and  invoices,  to  import  the  tea  direct  to  Can- 
ada carried  out  ?  This  question  must  be  answered  in 
the  negative. 

The  facts  show — 1st,  that  the  tea  was  detained  in 
New  York  for  a  time,  and  under  circumstances 
entirely  inconsistent  with  a  through  or  direct  importa- 
tion from  Japan  to  Canada ;  and  2nd,  that  the  sale  of 
the  tea  in  New  York  to  Montreal  merchants  was  a 
dealing  with  the  tea  which  showed  that  the  plaintiffs 
were  not  treating  the  importation  as  a  through  or  direct 
importation  to  Canada,  but  as  an  importation  to  New 
York ;  and,  therefore,  the  tea  was  properly  subject  to 
duty  when  brought  into  this  country.  Cites  Synopsis 
of  Treasury  Decisions  (U.S.),  1884,  art.  846. 

BuRBiDGE,  J.,  now  (January  20th,  1890)  delivered 
judgment. 

The  plaintiffs  claim  that  they  are  entitled  to  have 
returned  to  them  the  sum  of  thirteen  hundred  and 
forty-nine  dollars  and  one  cent,  deposited  by  them 
with  the  Collector  of  Customs  of  the  Port  of  Montreal 
under  the  circumstances  hereinafter  mentioned.  The 
matter  comes  before  the  court  under  a  reference  by  the 
Minister  of  Customs  made  in  pursuance  of  sections  182  « 
and  188  of  The  Customs  Act  as  contained  in  51  Vic.  c. 
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14  8.  84,  and,  in  accordance  with  the  practice  in  such      i^90 
cases,  was  heard  without  pleadings.  Carter, 

The  plaintiffs,  who  are  importers  of  teas  doing  busi-  ^^^  *  ^^' 
ness  at  the  City  of  New  York,  on  the  23rd  July,  1888,  The  Queen. 
at  Kobe,  Japan,  through  their  agents  Messrs  Hunt  &   mtmntmm 
Company,  shipped  by  the  S.S.  "  Gleneagles  "  506  half-  #i 
chests  of  tea  to  be  delivered  at  the  Port  of  New  York. 
Across  the  face  of  each  of  the  two  bills  of  lading  cov- 
ering this  shipment  there  were  stamped  the  words  "in 
transit  to  Canada,*'  and  the  same  words  appear  in  the 
consular  invoices  as  indicating  the  proposed  destina- 
tion of  the  shipment. 

On  the  26th  of  the  same  month,  through  other  agents 
—Messrs.  Fraser,  Farley  &  Vamum,  the  plaintiffs  ship- 
ped from  Yokohama,  by  the  S.S.  **  Lord  of  the  Isles," 
4t5  half-chests  of  tea  to  be  delivered  at  the  Port  of 
New  York  to  the  order  of  Messrs.  Brown  Bros.  &  Com- 
pany. In  the  latter  case,  however,  there  was  nothing 
upon  the  face  of  the  bill  of  lading  to  indicate  that  at 
the  time  of  shipment  the  teas  were  intended  for  the 
Canadian  market ;  but  by  the  consular  invoice  thereof, 
dated  at  Yokohama  the  2nd  of  August,  1888,  the  475 
packages  of  tea  were  **  consigned  to  the  order  of  Messrs. 
Brown  Bros.  &  Company  vid  Suez  Canal  for  tranship- 
ment to  Canada." 

Before  the  arrival  of  the  teas  at  New  York  the  plain- 
tiffs attempted  unsuccessfully  to  find  a  market  for  them 
in  Canada,  and  on  their  arrival  there  in  October,  1888, 
no  entry  being  made  thereof,  the  teas  were  sent  to  the 
bonded  warehouse  as  unclaimed  goods.  The  plaintifis 
in  the  meantime  made  no  effort  to  sell  the  teas  in  the 
United  States  but  continued  to  look  for  a  market  in 
Canada,  which  they  succeeded  in  finding  in  March, 
1889.  Thereupon  the  teas  were  entered  at  the  New 
York  Customs  House  for  exportation  in  bond  to  Can- 
ada and  forwarded  to  Montreal,  where,  being  entered 
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1890      free  of  duty  as  a  direct  expoTtation  from  Japan,  they 

Carter,   were  seized  as  being  dutiable,  and  subsequently  releas- 

Mact  &  Co.  ^^  ^j^  ^Yie  deposit  with  the  Collector  of  Customs  of  the 

The  QuBBN.sum  of  thirteen  hundred  and  forty-nine  dollars  and  one 

'nm    cent  before  mentioned. 

By  item  781  of  the  Act  (1886)  respecting  duties  of  Cus- 
toms, tea  is  not  dutiable  unless  it  falls  within  the  des- 
cription contained  in  item  434  of  said  Act,  by  which  it 
is  provided  that  "  tea  from  the  United  States  "  is  liable 
to  a  duty  of  ten  per  centum  ad  valorem. 

The  only  question  then  to  be  determined  in  this  case 
is,  whether  or  not  under  the  circumstances  already 
stated,  the  teas  in  question  are  to  be  considered  as  teas 
from  the  United  States  within  the  meaning  of  the  Act. 

Now,  it  appears  to  me  that  the  expression  "  teas  from 
the  United  States  "  does  not  mean  teas  the  growth  and 
product  of  that  country,  for  as  yet  the  United  States 
cannot  be  said  to  be  a  tea-producing  country.  Primarily . 
it  means,  I  think,  teas  that  come  into  Canada  from  the 
United  States.  It  appears  to  me,  however,  to  be  equally 
clear  that  the  expression  referred  to  does  not  include 
teas  shipped  in  good  faith  from  some  other  country  to 
Canada,  and  which  pass  through  the  United  States  in 
bond.  That  is  not  denied,  but  it  is  said  that  the  teas 
in  question  were  not  in  good  faith  shipped  from  Japan 
to  Canada  because  it  was  open  to  the  plaintiffs  to  de- 
part from  their  original  intention  and  to  enter  the 
goods  for  consumption  in  the  United  States,  and  be- 
cause of  the  delay  at  the  Port  of  New  York  in  entering 
them  for  transportation  in  bond  to  Canada.  It  appears 
to  me,  however,  that  in  all  which  the  plaintiffs  did 
there  was  no  violation  of  the  laws  of  the  United  States, 
or  of  Canada,  regulating  the  transportation  of  goods  in 
bond,  and  nothing  to  indicate  any  purpose  on  their 
part  to  depart  from  their  original  intention  as  to  the 
destination  of  the  teas,  which  never  lost,  I  think,  the 


for 
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character  that  they  had  from  the  first  of  a  direct  ex-      1890 
portation  from  Japan  to  Canada.     I  am,  therefore,  of    c^tbr, 
opinion  that  the  teas  in  question  were  not  dutiable.    I  ^^^^&Co- 
only  desire  to  add  that,  while  it  may  not  be  conclusive  The  Queen. 
of  the  matter,  I  am  greatly  confirmed  in  the  view  that 
I  have  expressed  by  the  amendment  to  The  Customs 
Act  made  by  Parliament  in  the  session  of  1889  (52 
Vic.  0. 14  s.  7)  to  which  my  attention  was  directed  at 
the  hearing,  by  which  among  other  things  it  was  pro- 
vided that  goods  that  are   permitted  to  remain  un- 
claimed, as  the  teas  in  question  were,  in  any  country 
intermediate  between  the  country  of  export  and  Can- 
ada, should  not  be  considered  as  in  transitu  through 
snch  intermediate  country,  but  should  be  treated  as 
goods  imported   from  such  intermediate  country  and 
valued  and  rated  for  duty  accordingly. 

There  will  be  judgment  for  plaintiffs  with  costs,  and 
leave  is  reserved  for  either  party  to  apply  for  further 
directions. 

Judgment  for  plaintiffs  with  costs.^ 

Solicitors   for  plaintiffs  :  Macmaster,  Hutchinson   Sr 

Maclennan. 

Solicitors  for  defendant  :  O'Connor  8c  Hogg, 


*  On  appeal  to  the  Supreme  Court  of  Canada  by  the  Crown,  the 
jadgment  of  the  Exchequer  Court  was  affirmed. 


9H 


132  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 


1890     THE  QUEEN  on  the  information  of) 
T.T^n       THE   ATTORNEY-GENERAL   FOR  [  Plaintiff  ; 
•"_         THE  DOMINION  OF  CANADA ) 

AND 

THE   GRAND  TRUNK   RAILWAY )  T^„^„„,„^ 
COMPANY !  Defendants. 

Bond  for  the  payment  of  money  on  a  day  certain  wUh  interest — 
Non-fayment  of  bond  at  mutimty — Claim  for  interest  thereafter  at 
rate  reserved  in  bond — Damages  in  the  nature  of  interest. 

Upon  a  bond  for  the  payment  of  money  on  a  day  certain,  with 
interest  at  a  fixed  rate  down  to  that  day,  a  further  contract 
for  the  continuance  of  the  same  rate  of  interest  cannot  be  implied, 
and  thereafter  interest  is  not  recoverable  as  interest  but  as  dam- 
ages.    Goodchap  v.  Roberts  (14  Ch,  D.  49)  referred  to. 

2.  In  assessing  damages  in  the  nature  of  interest  on  a  bond  payable 
at  a  particular  place  reference  should,  in  general,  be  had  to  the 
rules  in  force  at  the  place  where  the  same  is  so  payable. 

IHIS  was  an  information  filed  by  the  Attorney-Gre- 
neral  for  the  Dominion  of  Canada,  on  behalf  of  the 
Crown,  to  recover  from  the  defendants  a  sum  of  |20, 
206.41,  as  a  balance  due  upon  a  certain  preferential 
bond  of  The  Northern  Railway  Company  of  Canada,  to 
the  liability  of  the  said  railway  company  thereon  the 
defendants  had  succeeded. 

The  bond  declared  on  in  the  information  is  as 
follows : — 

"Pkovince  of  Canada. 

Second  Preferential  Bond. 
No.  4,689. 

<£50,000  sterling. 

"  By  virtue  of  an  Act  of  the  Legislature  of  the  Pro- 
"  vince  passed  in  the  twenty-second  year  of  the  reign 
**  of  Her  Majesty  Queen  Victoria,and  an  order  of  His  Ex- 
"  cellency  the  Bight  Honourable  the  Q-ovemor-Greneral- 
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"  iii-Ootincil,reqniring  The  Northern  Railway  of  Canada      1890 
"  to  call  in  all  their  existing  bonds  and  authorizing  the  Thk  Queen 
**  Company  to  issue  to  the  holders  second  preferential  .p^^  qr^^d 
''bonds   in   lieu  thereof,  The    Northern    Railway  of    Trunk 
''Canada   hereby    promises    to    pay  to    bearer    fifty  cJompant. 


**  thousand  pounds  sterling  on  the  thirty-first  day  of  ^^^^^^^ 

"  July  in  the  year  one  thousand  eight  hundred  and  «'  F«ct». 

"  eighty-four  at  the  office  of  the  Commercial  Bank  in 

"  London,-  England,  with  interest  thereon  at  the  rate 

*'of  sir  per  cent,  per  annum,  payable  half  yearly.   The 

"  said  'principal  and  interest  being  by  virtue  of  the  said 

"Act  and  order  a  preferential  charge  on  the  said  rail- 

"  way  and  the  earnings  thereof,  payable  next  after  an 

"  issue  of  first  preferential  bonds  not  exceeding  two 

"  hundred  and  fifty  thousand  pounds  sterling,  also  au- 

"  thorized  by  the  said  Act  and  order. 

"Dated  in  Toronto  this  1st  day  of  August,  1869." 

(Sgd.)    Fred.  Cumberland, 
(Sgd.)    Geo.  Beatty,  Vice-President,    [L.S.] 

Secretary. 

The  information  set  out,  inter  alia^  that  the  Grown,  at 
the  date  of  the  filing  thereof,  was  the  holder  of  such 
bond ;  that  The  Northern  Railway  Company  of  Canada, 
before  suit,  had  become  a  part  of  The  Grand  Trunk 
Railway  of  Canada,— the  latter  company  becoming 
responsible  for  the  former's  liabilities ;  and  that  defen- 
dants, having  only  paid  <£57,000  sterling  upon  the 
bond,  were  then  indebted  to  the  Crown  thereon  in  a 
balance  of  <£4, 153.8.6  sterling.  The  particulars  of 
claim  are  as  follows  : 

CLAIM. 

"  Her  Majesty's  Attorney-General  on  behalf  of  Her 
Majesty  the  Queen  claims  as  follows :  -— 

1.  Judgment  for  the  sum  of  <£4,153.8.6  sterling,  equal 
to  $20,206.41,  being  the  balance  due  on  the  said  bond. 

2.  Judgment  for  the  costs  of  this  suit." 
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1890  The  defendants,  in  their  statement  of  defence,  pleaded 

The  Queen  as  follows  : — 

The  Grand     "  The  defendants  say  that  on  the  said  19th  day   of 
Trunk     April,   1888,  they   paid   the  said  principal  money  as 
Company,  mentioned  in  the  said  information  ;  that  interest,    as 
suit^em  ^^*^^i^^8t»  ceased  to  be  payable  on  the  bond  after  the  Slst 
or  Facto.  Ju]y^  1884,  when  the  said  bond  fell  due,  and  that  after 
said  date  all  the  defendants  were,  or  are,  liable  to  pay 
to  the  holder  of  the  said  bond,  over  and  above  the 
principal  money,  was,  and  is,  a  reasonable  sum  as  dam- 
ages for  the  non-payment  of  said  money  for  such  time 
as  it  remained  unpaid,  and  this  irrespective  of  the  rate 
of  interest  payable  on  the  bond  from  time  to  time  before 
the  principal  money  fell  due  ;  that  the  said  bond  T^as 
payable  in  England  (and  not  in  Canada)  where  the  rate 
of  interest  then  was,  and  now  is,  less  than  six  per  cent." 
"  That  on  account  of  said  damages  for  non-payment 
of  the  said  principal  money  after  it  fell  due,  the  defen- 
dants paid  to  Her  Majesty  the  Queen,  over  and  above 
said  principal  money ,the  sum  of  c£7,000  sterling  money 
of  Grreat  Britain,  which  in  said  information  is  admitted; 
and  they  now  bring  here  into  court  the  further  sum  of 
i)441.2.0  sterling  equal  to  $2,146.60  currency,  and  they 
say  that  the  plaintiff  has  sustained  no  greater  damage 
than  the  said  sum  so  paid  and  said  sum  now  brought 
into  court,  together,  and  they  are  ready  and  willing  to 
pay   the  costs  of  this  suit  to  this  time,  and  they  pray 
that  they  may  be  further  dismissed  therefrom." 
Issue  joined. 

The  facts  of  the  case  appearing  upon  the  trial  are 
recited  in  the  judgment. 

October  1st,  1889. 

Bell,  Q.  0.  for  defendants :  Inasmuch  as  it  is  ad- 
mitted by  the  plaintiflF  that  the  principal  money 
of  the  bond  has  been  paid,  as  well  as  all  interest  due 
thereon  up  to  its  maturity,  the  plaintiff'  has  no  locus 
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^ndi  and  is   ont  of  court.     The  information  claimed      ^^^ 
a  specific  sum  as  a  balance  due  upon  the  bond,  while,  ThbQuebn 
88  a  matter  of  fact,  the  bond  was  fully  satisfied,  ^^d^n     q 
could  not  be  held  to  support  the  claim  in  any  sense.     Trunk 
(Cites    Dixon   v.    Parkes   (1) ;      Cook    v.  Fowler    (2).)  Company. 
\Hogg^  Q.  C.  for  the  Crown :     We  claim  the  balance  ^  "^^^^^ 
due  as  damages.]     That  is  not  your  case  as  shaped  in  •'  ^*"**'' 
the    information.     [Hogg,   Q.  C. :  The    particulars  of 
claim  are  adequate  to  cover  it.     Besides,   you  have 
paid  money  into  court,  which  admits  our  claim  so  far 
^  it  goes.]    If  we  take  the  ground  put  forward  by  the 
learned  counsel  for  the  Crown,  and  look  at  this  as  an 
action  for  damages  for  the  detention   of  the  money, 
®veu  then  the  plaintiff  cannot  succeed,  because  such 
*^  action  will  not  lie  where  the  principal  money  has 
been  paid  and  accepted.    Again,  the  contract  was  to  be 
performed  in  England,  and  its  validity  and  interpre- 
^tion  must  be   governed  by    the   law  of  the  place 
^'performance.     (Cites   Story's   Conflict  of  Law.  (3)). 
^^    £)ngland  damages  are  recoverable  for  the  deten- 
tion of  money  after  a  day  certain,  but  the  rate  of  such 
^^Uiages  is  determined   with  a  view  to  the  circum- 
^taixees  of   each  particular  case.      (Cites  Addison  on 
^^^tracts  (4) ;   Watson's  Principles  of  Equity  (6) ;  Roths- 
^\y^\^  V.  Curne  (6) ;   Dixon  v.    Parkes  (7)  ;  St.  John  v. 
^ykert  (8) ;  Poioer  v.  Peck  (9) ).     The  bond  having  to 
be  performed  in  England,  the  measure  of  damages 
should  be  the  reasonable  rate  of  interest  there  at  the 
present  time.     The  reasonable  rate  in  Canada  would 
be  six  per  cent.,  but  money  is  lower  in  England.    We 
have  paid  four  per  cent,  into  court,  and  the  plaintiff  is 
not  entitled  to  receive  more  than  that. 

(1)  1  Esp.  110.  (6)  Ed.  1886,  p.  74. 

(2)  L.  R  7  H.L.  27.  (6)  1  Q.  B.  43. 

(3)  Sees.  278  a,  280, 281.  (8th  ed.)  (7)  1  Esp.  110. 

(4)  Abbot's  Am.  ed.  1888,  p.  195.  (8)  10  Can.  S.C.R.  278.  ' 

(9;  15  Ont.  App.  138. 
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1890  Hogg,  Q.  C.  for  the  Crown :     The  evidence  shows 

TheQueen  that  the  sum  paid  was  not  accepted  in  full  ;  nor  was 

^     Q        the  matter    settled  by   such  payment.     The  receipt 

Trunk    given  by  the  Crown  was  merely  pro  tanto,  and  did  not 

Company.  I'date  to  the  whole  claim.    [BuRBiDGE,  J. — Must  I  not 

^^ — j^^^^  find  that  there  is  now  nothing  due  upon  the  bond  ?J 

orcousei.  That  would  not  be,  I  submit,  a  proper  finding  upon 

the  facts.     The  bond  was  for  .£50,000  and  interest  at 

6  per  cent.     On  the  19th  April,  1888,  there  was  due 

upon  the  bond  <£61, 153.8s.  6d.  sterling,  and  they  only 

paid  .£57,000  sterling.     We  claim  a  balance  due  us  as 

damages  in  the  nature  of  interest  for  the  detention  of 

the  money.  The  defendants  have  acknowledged  and 

paid  part  of  our  claim ;  we  are  entitled  to  the  balance. 

He  cited  Addison  on  Contracts  (1)  ;  Leake  on  Contracts 

(2) ;  Goodchap  v.  Roberts  (3) ;  Mounson  v.  Redshaw  (4)  ; 

Price  V.  The  Great  Western  Railway  Co,  (5)  ;  Keene  v. 

Keene  (6)  ;    Simonton  v.  Graham  (7)  ;    Cooper  v.  Earl 

Wa/degrave    (8)  ;     Gibbs   v.   Fremont    (9)  ;    Allen    v. 

Kemble  (10). 

BURBIDGE,  J.  now  (January  20th,  1890)  delivered 
judgment. 

This  is  an  information,  filed  by  Her  Majesty's  Attor- 
ney-General for  Canada,  upon  a  bond  made  on  the  first 
of  August,  1869,  by  The  Northern  Railway  of  Canada 
(to  whose  liabilities  the  defendants  have  succeeded) 
whereby  The  Northern  Railway  Company  promised  to 
pay  to  bearer  fifty  thousand  pounds  sterling  on  the 
thirty-first  day  of  July,  1884,  at  the  office  oi  the  Com- 
mercial Bank  in  London,  with  interest  thereon  at  the 
rate  of  six  per  centum  per  annum,  payable  half-yearly, 

(1)  8th  Ed.  196.  (6)  3  C.  B.   (N.S.)  144. 

(2)  Pp.  1 105-6-7.  (7)  8  Ont.  P.  R.  495. 

(3)  14  Ch.  D.  49.  (S)  2  Beav.  282. 

(4)  1  Saund.  (W.  N.)  185.  (9)  9  Ex.  25. 

(5)  16  M.  &  W.  244.  (10)  6  Moo.  P.  C.  314. 


'  —  -  ung. 


the  result,  the  Govemor-in-Oouncil  declined  to 
lorize  the  Minister  of  Finance  to  waive  the  Crown's 


on  to  the  difference  between  interest  at  four  and  six 
centum  per  annum,  and  before  their  cheque  for 
-seven  thousand  pounds  was  cashed  the  defend- 
were,  by  letters  of  the  29th  May  and  the  3rd  July, 
l^ctively,  informed  that  such  amount  would  not  be 
^^pted  as  a  settlement  in  full,  but  that  it  would  be 
^^"^^i  as  a  payment  on  account. 

^1*0  the  information  filed  on  behalf  of  the  Crown  to 

^ver  the  sum  of  twenty  thousand  two  hundred  and 

dollars  and  forty-one  cents,  alleged  to  be  the  equi- 

^ent  of  four  thousand  one  hundred  and  fifty-three 
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such  principal  and  interest  constituting  a  second  pre-      i®^ 
ferential  charge  on  such  company's  railway  and  earn- TheQuekn 

^^S8-  Thk  Grand 

The  interest  was  duly  paid  according  to  the  tenor  of    Trunk 

the  bond,  but  the  principal  was  not  paid  until  the  Compant. 

year  1888,  at  which  time  the  plaintiff  claimed  to  be  n^jj^ 

paid  in   addition  thereto  interest  at  the  rate  of  sixj,.^^ 

per  centum  per  annum.    The  defendants  were  willing 

to  pay  interest  at  the  rate  of  four  per  centum  per 

annum,  and  as  to  the  difference  between  four  and 

six  per  centum  invoked  the  indulgence  of  the  Crown. 

Pending  negotiations  between  the  President  of  the 

company  and  the  Minister  of  Finance  with  respect  to 

^his  matter,  the  defendants,  on  the  nineteenth  of  April, 

1888,  paid  to  the  plaintiff  the  sum  of   fifty-seven 

thousand  pounds  sterling,  of  which  the  sum  of  seven 

^^tisand  pounds  was  intended  to  represent  the  interest 

^-&ur  per  centum  per  annum  on  the  i)rincipal  sum 

^^^on  July  31, 1884,  to  the  date  of  payment.     It  will 

\w^    <:>bserved,  however,  that  this  amount  falls  short  of 

^^X^xresenting  such  interest  by  the  sum  of  four  hundred 

thirty-five  pounds  twelve  shillings  and  five  pence 


for 
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1890      pounds  eight  shillings  and  six  pence  sterling,  repre- 
TheQueen: senting  the  difference  between  the  interest  due  on  the 
rp^j.  Qj^^jj  bond  referred  to  on  the  19th  April,  1888,  and  the  sum 
Trunk    of  seven  thousand  pounds  sterling  so  paid,  the  defend- 
CoMPANY.  ^-nts  in  their  statement  of  defence  allege  thai  interest 
as  interest  ceased  to  be  payable  on  the  said  bond  after 
the  thirty -first  of  July,  1884,  when  the  said  bond  fell 
due ;  and  that  after  that  date  all  they  were  and  are 
liable  to  pay  to  the  holder  of  the  bond,  over  and  above 
the  principal  money,  was  and  is  a  reasonable  sum  as 
damages  for  the  non-payment  of  said  money  for  such 
time  as  it  remained  unpaid,  and  that  irrespective  of 
the  rate  of  interest  payable  on  the  bond  from  time  to 
time  before  the  principal  money  fell  due  ;  that  the 
bond  was   payable  in   England  (and  not  in   Canada) 
where  the  rate  of  interest  then  was  and  now  is  less 
than  six  per  centum  per  annum.     The  defendants  also 
brought  into  court  in  satisfaction  of  the  plaintiflTs  claim 
the  sum  of  four  hundred  and  forty-one  pounds  two 
shillings  sterling,  equal  to  two  thousand  one  hundred 
and  forty-six  dollars  and  sixty  cents  currency,  which, 
with  the  seven  thousand  pounds  theretofore  paid,  was 
intended  to  represent  interest  on  the  principal  sum  at 
the  rate  of  four  per  centum  per  annum  from  the  date 
when  the  same  became  due  until  it  was  paid  ;  and  they 
further  stated  that  the  plaintiff  had  sustained  no  dam- 
ages beyond  this,  and  that  they  were  ready  and  wil- 
ling to  pay  the  cost  of  the  suit  to  the  lime  when  the 
statement  in  defence  was  filed. 

On  this  statement  of  defence  the  plaintiflF  has  taken 
issue. 

Upon  the  question  raised  by  the  statement  of  de- 
fence as  to  whether  or  not  upon  a  contract  for  the  pay- 
ment of  money  on  a  day  certain,  with  interest  at  a  fixed 
rate  down  to  that  day,  a  further  contract  for  the  con- 
tinuance of  the  same  rate  of  interest  is  to  be  implied,  the 
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defendants   must,   I  think,  succeed.     In  such  a  case      18^ 
it  is  clear  that  interest  after  such  day  certain  is  not  re- TheQueen 
coverable  as  interest  but  as  damages  (1).  The  Grand 

In  Goodchap  v.  Roberts  (2),  the  law  which,   I  think,     Trunk 

governs  the  case  under  consideration  is  stated  concisely  Company. 

and  clearly  by  Sir  Q-eorge  Jessel,  M.  R.     Speaking  of 

the  case  then  before  him,  he  says : — 

The  question  before  us  arises  on  the  proof  of  debt  by  a  creditor  in 

&Q  administration  suit.    The  case  stands  on  the  same  footing  as  if  this 

^aa  an  action  on  the  covenant  in  the  mortgage  deed,  and  we  are  now 

really  sitting  as  a  jury  to  assess  the  damages  for  breach  of  covenant  in 

^ot  paying  ^5,000  on  the  day  named  in  the  covenant.     The  agreement 

^as  to  pay  ten  per  cent,  up  to  a  certain  day,  and  then  to  pay  .£5,000, 

^'id  the  only  point  we  have  to  decide  is,  what  is  the  proper  amount  of 

^laiuageg  for  the  non-payment  of  that  debt.     Now  in  an  action  at  law 

lOt  the  non-payment  of  money  on  a  day  certain,  where  it  is  an  interest - 

oeariiig  debt,  the  rule  has  always  been  to  recommend  the  jury  to  give 

five  per  cent.,  because  that  is  the  usual  commercial  value  of  money.  If 

there  ever  should  come  a  time  when  it   fell  very  much,  juries  might 

&^^  less,  or  if  it  rose  very  much  they  might  give  more,  but  that  is  the 

reason  of  the  rule.     The  fact  of  the  parties  having  bargained  for  a 

"^oer  oy  a  lower  rate  of  interest  for  a  time  certain  is  always  to  be 

'**en  iiiiQ  consideration  as  showing  the  value  of  money,  but  it  does 

^'^cide  the  question.     It  appears  to  me  that  no  jury  would  give 

^^  than  five  per  cent,  in  such  a  case  as  this,  and  sitting  as  a  jury  we 

^«t  hq|.  ^q  giyg  more. 

^ith  respect  to  another  question  discussed  at  the 

^xing  as  to  whether  or  not  an  action  would  lie  for 

teTeat  not  payable  by  contract  but  as  damages  for 

f  detention  of  a  debt,  or  money  claim,  where  the 

P^Ucipal  sum  had  been  paid  to  and  received  by  the 

^  ^^Utiff  before  action  brought,  the  defendants  relied 

5,  ^*)     Mounson    v.     Redshaw,     1  L.  R.  7  H.  L.  27  ;  Dalby  v.  Hum- 

'^*^<1.  (W.N.)  204  note  (t);I>ia»n  fhrey,  37  U.  C.  Q.  B.  614;  Oood- 

^■'^arfecg^  1  Esp.  no  iDickmsonv.  chap   v.  Roberts,    14  Ch.  D.    49  ; 

<»rruon,  4  Price  282  ;  Atkinson  v.  Sivumton    v.    Graham^   8  Ont.   P. 

^^>  2  Ad.  &  El.  439  ;  Coo^  v.  R.  495;  St,  John  v.  Ryktrt,  10  Can. 

^^1    ^aldaprave,   2    Beav.  282  ;  S.  C.  R.  278  ;  Ex  parte  Chamian, 

V^  V.  The  Great  Western  Ry,  Go,  W.N.  (1887)  184. 

^^  M.  &  W.  244  J  Gook  V.  Fowler,  (2)  14  Ch.  D.  51. 


•Aft. 
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1890      upon  Dixon  v.  Parkes,  (1),  and  the  plaintiiffupon  Hellier 
TheQueen  v.  Franklin  (2).  If  it  were  necessary  to  decide  that  ques- 
The  Grand  *^^^  it  would  not  be  unreasonable,  I  think,  to  conclude 
Trunk    as  suggested  in  Mayne  on  Damages  (3),  that  in  Hellier 
Company.  V.  Franklin  the  aclion  was  in  fact  on  a  bond  given 
with  a  penalty  in  a  larger  amount  to  secure  payment 
of  a  sum  of  money;  in  which  case  the  principal  money 
due,  and  the  interest  thereon,  might  have  been  con- 
sidered as  part  of  the  penalty.     But  in  view  of  the 
admission  of  the  plaintifiTs   right  of  action  contained 
in  the  pleadings,  it  is  not,  I  think,  necessary  to  come 
to  any  conclusion  on  that  question,  or  to  consider  how 
far  the  rule  laid  down  in  the  earlier  case  of  Dixon  v. 
Parkes  (4)  is  supported  by  later  cases  (5). 

"With  reference  to  the  amount  of  damages,  I  think 
that  the  contention  of  the  defendants  that  the  court 
should  have  regard  to  the  rules  in  force  at  the  place 
where  the  bond  was  payable,  must  prevail  (6).  Having 
reference  then  to  such  rules,  the  form  of  the  action 
and  all  the  circumstances  of  the  case,  I  am  of  opinion 
that  I  ought  to  assess  the  damages  at  an  amount  that 
will  represent  interest  on  the  principal  sum  at  five 
per  centum  per  annum  from  the  thirty-first  July,  1884, 
to  the  19th  April,  1888. 

There  will  be  judgment  for  the  plaintifi*  for  eleven 
thousand  one  hundred  and  sixty-six  dollars  and  sixty- 
four  cents,  with  costs  ;  and  the  sum  of  money  paid  into 
court  may  be  taken  out  of  court  by  the  plaintiff*  and 
applied  in  reduction  of  the  amount  of  the  judgment. 

Judgment  for  plaintiff  with  costs. 

Solicitors  for  plaintiffs  :  O^  Connor  Sf  Hogg. 
Solicitor  for  defendants  :  John  Bell. 

(1)  1  Esp.  110.  (6)  See  Beaumont  v.  GreaOiead   2 

(2)  1  Starkie  291.  C.  B.  494  ;  Leake  on  Contracti  885. 

(3)  4th  ed.  149.  (6)  Story  on  the  Conflict  of  Law$ 

(4)  OUed  ante.  Btli  ed.  8.  291,  and  Leake  on  Oon- 

tracts  1106,  and  cases  there  cited. 
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JOHN  P.  CLARKE  and  JOHN  R. )  «„„„„. „^„        isw 
BARBER Suppliants; 

'  Jan.  20. 

AND 

ffER  MAJESTY  THE  QUEEN Rkspondknt. 


[ 


(^ntnaU  to  supply  printing  paper — Construction — Omission  in  Schedule 
Evidence. 

On.  Uxe  lat  December,  1879,  B.,  to  whose  rights  the  suppliants  had  suc- 

oeeded,  entered  into  a  contract  with  the  Crown  to  supply,  for  a 

S^^cn  time,  ''  such  quantities  of  paper,  and  of  such  varieties,  as  may 

*^  be  required  or  desired  from  time  to  time  for  the  printing  and 

^^  publishing  of  the  Canctda  Gazette^  of  the  statutes  of  Canada,  and  of 

^^  such  official  and  departmental  and  other  reports,  forms,documents 

**  aod  other  papers  as  may  at  any  time  be  required  to  be  printed 

**  and  published,  or  as  may  be  ordered  from  time  to  time  by  the 

**  proper  authority  therefor,  according  to  the  requirements  of  Her 

**  Majesty  in    that    behalf."      Attached    to    the    contract,   and 

^ade  part  thereof,  were  a  schedule  and  specifications  showing 

^^e  paper  to  be  supplied  and  the  price  to  be  paid  therefor,  but  in 

^hich  no  mention  was  made  of  double  demy, — the  paper  ordi- 

^ftrily,  though  not  exclusively,  used  for  departmental  printing. 

^^  that  notwithstanding  this  omission,  the  contractor  hai  agreed  to 

supply  the  Crown  and  the  Crown  by  implication  had  agreed  to 

Purchase  of  the  contractor,  among  other  paper,  that  required  for 

departmental  printing. 

APPEAL  from  a  ruling  of  two  special  referees  of  the 
^^xxTt  refusing  certain  evidence  tendered  by  suppliants 
^^  support  of  their  claim  for  damages  upon  an  alleged 
^Teach  of  contract  by  the  Crown. 

The  facts  of  the  case  are  fully  stated  in  the  judgment. 

October  18th,  1889. 

McCarthy,  Q.C.  and  Macdonald  for  suppliants ; 

Eogg  for  Crown. 

BuBBiDGE,  J.  now  (January,  20th,  1890)  delivered 
judgment. 
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1890  I   am  of  opinion  that  Ihe  learned  referees  should 

Clarke    have  received  the  evidence  tendered  of  the  purchase 

rn„„n*  „,„  from  parties  other  than  the  contractor  of  paper  required 

for  departmental  printing. 

jvd^ent.      ^^  ^^®  22nd  of  September,  1879,  the  Under-Secretary 

of  State  advertised  for,  amongst  other  things,  tenders 

for  furnishing,  during  a  term  of  five  years  from  the  first 
day  of  December  then  next,  of  printing  paper  for  the 
printing  of  the  Canada  Gazette^  the  statutes  and  orders- 
in-council,  and  for  pamphlets  and  other  work  required 
by  the  several  departments  of  the  Government  of  Can- 
ada, and  it  was  stated  in  the  advertisement  that  blaak 
forms  of  tender  and  specifications  would  *'  be  furnished 
"  on  application  to  the  Queen's  Printer,  on  and  after 
"  Wednesday,  the  24th  instant." 

At  this  time  the  contractor,  a  manufacturer  of  paper, 
was,  under  a  contract  of  the  1st  October,  1874,  supply- 
ing the  Government  with  the  printing  paper  required 
for  the  Gazette,  the  statutes  and  the  departmental 
printing.  In  the  schedule  and  specifications  attached 
to,  and  forming  part  of,  such  contract,  the  paper  to  be 
supplied  in  accordance  therewith,  and  the  prices  to  be 
paid  for  such  paper,  were  described  as  follows : — 

Per  ream  of  500  sheets,  No.  1  Double  Royal,  for  the  laws,  to 

weigh  52  lbs.  per  ream $6. 15 

Per  ream  of  500  sheets,  No.  1,  Royal,  to  weigh  26  lbs.  per  ream     3 .  10 

Per  ream  of  500  sheets,  No.  2,  Gazette  paper,  double  quadruple 

foolscap,  to  weigh  64  lbs.  per  ream  o  f  500  sheets 6 .  95 

Per  ream  of  500  sheets,  No.  2,  Gazette  paper,  quadruple  cap,  to 

weigh  32  lbs.  per  ream 3.50 

Per  ream  of  500  sheets,  No.  1,  Double  Demy,  50  lbs.  per  ream.     6.00 

In  the  blank  forms  of  tenders  supplied  in  pursuance 
of  the  advertisement,  to  which  I  have  alluded,  there 
were  the  following  schedule  and  specifications  : — 

Per  ream  of  500  sheets,  No.  1,  Double  Royal,  for  the  laws,  to  weigh 
52  lbs.  per  ream. 

Per  ream  of  5O0  sheets,  No.  1,  Royal,  to  weigh  26  lbs.  per  ream. 

Per  ream  of  500  sheets.  No.  2,  Gazette  paper,  double  quadruple 
foolscap,  to  weigh  64  lbs.  per  ream  of  5CK)  sheets. 
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Per  ream  of  500  sheets,  No.  2,  Gazette  paper,  quadruple  caj),  to        1890 
weigh  32  lbs.  per  ream.  p  '^^'^ 

On  the  15th  of  November,  1879,  by  direction  of  the        v. 
Secretary  of  State,  the  Queen's  Printer  informed  the  The  Queen. 
con  tractor  that  his  tender  for  printing  paper  for  the  *^SJ|?"" 
**  statutes  and  Gazelle  "  had  been  accepted,  and  subse-  ^*****^^ 
qnently,  in  pursuance  of  the  advertisement,  tender  and 
^oceptance,  the  contract  of  the  Ist  of  December,  1879, 
»et  out  in  the  pleadings,  was  duly. executed. 

After  a  recital  of  the  Act  respecting  the  Office  of  Queen's 
Printer  and  the  Public  Printing  (82-33  Vic.  c.  7), 
^he  sidvertisement  and  the  acceptance  of  the  contrac- 
tor's tender,  we  find  the  following  provisions  in  the 
coatr  act :— 

^  o\^   "fc]jig  indenture  witnesseth,  that  in  consideration  of  the  sums  and 

pnces  tfj  be  paid  for  such  paper  as  may  be  supijlied  in  accordance  with, 

*.     at   the  rates  mentioned,  in  the  schedule  and  specification  thereof, 

P^e<i   \yj  the  "  Contractor  "  (hereunto  annexed  and  marked  "A"), 

icH   S4i(j  schedule  and  ppecification  are  to  be  construed  and  read  as 

^^^  l^erreof  and  as  if  embodied  in  and  forming  port  of  this  contract, 

.    *^*^  **  Contractor  "  doth  hereby  covenant,  promise  and  agree  to  and 

**  ^ler  Majesty  in  the  manner  following,  that  is  to  say  : — 

/*-)     That  he  the  "Contractor  "  shall  and  will,  well  and  truly  and 

^*villy,  and  from  time  to  time,  and  when  and  so  often  as  applica- 

^^  order  may  be  given  to  him  for  the  same,  and  during  the  term 

,      '^V'e  years  from  the  first  day   of  December,  one  thousand   eight 

^^^  and  stventy-nine,  supply  and  deliver  to  the  person  or  persons 

.'  **^^*ited  to  take  charge  thereof,  at  Ottawa,  such  quantity  or  quanti- 

j    .  ^  ^  paper,  and  of  such  qualities  and  varieties  as  may  be  required  or 

p      ^^^  from  time  to  time  for  the  printing  and  publishing  of  the  Canada 

^^^^te   of  the  statutes  of  Canada,  and  of  such  official  and  depart- 

*  *^d  and  other  reports,  forms,  documents,  and  other  papers,  as  may 

*^>"  time  be  required  to  be  printed  and  published,  or  as  may  be 

^^^d  from  time  to  time  by  the  proper  authority  therefor,  accord- 

*^   *'^^  the  requirements  of  Her  Majesty  in  that  behalf. 

"^-^  the  schedule  and  specification  referred  to,  the  paper 
fc^^  supplied,  and  the  price  to  be  paid  therefor,  are 
^^^^Tibed  in  these  terms : — 

^eam  of  500  sheets,  No.  1,  Double  Royal,  for  the  laws,  to 

-.        'Weigh  52  lbs.  per  ream,  per  sample  "  A  " 1^5.95 

ream  of  500  sheets,  No.  1,  Double  Royal,  for  the  laws,  to 
Weigh  62  lbs.  per  ream,  per  sample  '*  E  " 5.95 
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1890       Per  ream  of  500  sheets,  No.  1,  Royal,  to  weigh  26  lbs.  per  ream, 

N^v^  per  sample"A" 2.974 

^  Per  ream  of  500  sheets,  No.  1,  Royal,  to  weigh  26  lbs.  per  ream, 

ThbQueen.        per  sample"  E" 2.97i 

Per  ream  of  500  sheets.  No.  2,  Gazette  paper,  double  quadruple 
f<oir  foolscap,  to  weigh  64  lbs.  per  ream   of  500  sheets,  per 

* ^  sample  No.  2  "A" 5.05 

Per  ream  of  500  sheets.  No.  2,  Gazette  paper,  quadruple  cap,  to 

weigh  32  lbs.  per  ream,  as  per  sample  No.  2  "  A  " 2 .  52i 

It  will  be  observed  that  the  material  diiffereiice  be- 
tween the  schedule  and  specification  attached  to  the 
first  contract  and  that  attached  to  the  second  lies  in 
the  omission  from  the  latter  of  any  reference  to  double 
demy,  in  which  respect  it  follows  the  form  of  tender 
already  referred  to.  Now,  double  demy  was  the  paper 
ordinarily  but  not  exclusively  used  for  departmental 
printing,  for  which  also  both  double  royal  and  royal 
were  at  times  used.  There  was,  apart  from  size  and 
weight,  no  difference  in  the  quality  of  double  royal, 
royal  and  double  demy,  and  the  prices  charged  there- 
for per  ream  give  nearly  the  same  rate  per  pound,  so 
that  the  difference  is  not  material.  It  also  appears  that 
from  the  manufacturer's  standpoint  the  question  of 
size  was  of  no  consequence. 

For  the  respondent  it  is  contended,  and  the  referees 
are  of  opinion,  that  the  second  contract  was  limited  to 
paper  required  for  the  Gazette  and  the  statutes,  and 
that  the  provision  as  to  the  supply  of  paper  for  depart- 
mental printing  was  introduced  by  inadvertence  or 
error  in  drawing  up' the  formal  document.  This  con- 
clusion is  arrived  at,  to  state  the  grounds  very  briefly  : 
(1)  because  there  is  in  the  tender,  and  in  the  schedule 
and  specification,  no  reference  to  the  class  of  paper  de- 
scribed in  the  first  contract  as  double  demy  ;  and  (2), 
because  in  the  Queen's  Printer's  letter,  and  in  the  re- 
citals contained  in  the  contract,  paper  for  printing  the 
Gazette  and  statutes  only  is  mentioned. 
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So  far  as  the  recital  is  concerned  it  is  not,  and  does  1^90 

aot  profess  to  be,  a  complete  description  of  tenders  ad-  clarke 

certified  for,  and  is  not,  I  think,  in  any  way  inconsis-  J?- 

tent  with  the  covenant  for  the  supply  of  paper  for  de-  


partinental  printing.  tbr 

The  form  of  tender,  the  letter  of  acceptance,  and  the   "  '^^  ' 
schedule  and  specification  forming  part  of  the  second 
contract,  are  matters  of  more  importance ;  and  unex- 
plained, tend  no  doubt  to  support  the  view  entertained 
l>y  the  referees. 

It  is  not  unimportant,  however,  in  this  connection 

to  observe  that  the  Queen's  Printer's  Department  and 

the  Grovernment  Stationery  Office  were,  in  18*79,  sepa- 

J'ate  branches  of  that  part  of  the  public  service  which 

v^as  Under  the  direction  of  the  Secretary  of  State.     1  he 

Queen's  Printer  had,  under  both  contracts,  to  do  with 

tbe  paper  for  the  Gazette  and  the  statutes,  while  the 

paper  for  departmental  printing  was,  under  the  Minis- 

^JT^B  direction,  ordered  by  the  Chief  Clerk  of  the  Sia- 

^^Uery  Office;  and  perhaps  there  is  nothing  singular  in 

^^  fact  that  the  Queen's  Printer  should,  in  the  letter 

^^^pting  the  tender,  have  described  only  the  paper 

^*^1\  which  he  was  concerned.     In  any  event,  this 

^^Ximstance  standing  alone  would  not,  I  think,  be  of 

^^.cient  importance  to  justify  the  rejection  of  the  ex- 

^^  agreement  contained  in  the  contract. 

jy^  -^  few  days  before  the  date  of  this  letter  of  acceptance 

^     ^     contractor,    writing  to  the  Chief  Clerk  of   the 

r*     ^tionery  Office  in  respect  to  other  matters,  adds  the 

'^  lowing: — 

(J     "^^^icording  to  the  G/o6e  we  have  been  awarded  the  contract  for  the 
\»  ■■^^^rt mental  paper,  but  have  no  official  information  to  that  effect. 
t^^     '^     Chamberlin  said  that  you  would  prolmbly  have  the  paper  added 
^^^ur  Department,  which  we  hope  will  prove  correct. 

^^    -J^he  meaning  of  the  concluding  sentence  is  not  very 

^    ^^T.     At  first  it  occurred  to  me  that  perhaps  it  indi- 

V^^^d  a  knowledge  on  the  part  ot  the  contractor  that 

^    had  not  tendered  for  the  paper  for  departmental 

10 


I 

.1 
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1890      printing ;  but  that  he  hoped,  in  case  his  tender  for 

Clarke    paper  for  the  Gazette  and  the  statutes  were  accepted, 

m     q'    gjjthat  this  would  be  added.     But   on   consideration  I 


think    he    was    referring    to    the    departmental    ar- 
~^"~   Tangements   to    which  1  have  referred,  and  express- 

ing  the    hope    that    the    Stationery    Branch    would 

be  given  the  control  of  the  purchase  of  all  the 
printing  paper  required  by  the  Ciovernment,  as  well 
that  used  by  the  Queen's  Printer's  Department  as 
that  used  by  the  other  departments  of  the  GoA'ern- 
ment.  If  this  was  the  writer's  meaning,  it  is  clear 
from  the  letter  as  a  whole  that  the  contractor  believed 
that  he  had  tendered  for  the  paper  for  departmental 
printing,  and  from  this  circumstance,  and  other  facts 
of  the  case,  such  as  the  course  of  business  under  the 
first  contract  and  the  terms  of  the  advertisement,  I  am 
satisfied  that  such  was  the  contractor's  belief  at  the 
time.  So  far  as  I  can  see,  therenever  was  any  intention 
on  his  part  to  enter  into  a  contract  from  which  the 
paper  for  departmental  printing  would  be  excluded. 
Nor  is  it  at  all  clear  that  the  Governor-in-Council  ever 
had  any  such  intention.  The  contract  of  1874,  it  is 
admitted,  covered  paper  for  departmental  printing.  The 
contract  of  1879  was,  so  far  as  appears,  the  only  con- 
tract entered  into  for  printing  paper  during  the  period 
that  it  was  in  force.  The  advertisement  of  22nd  Sep- 
tember, 1879,  called  expressly  for  tenders  for  paper  for 
departmental  printing.  The  form  of  the  tenders  was 
settled  by  the  officers  of  the  Crown,  and  was  probably 
drafted  at  the  same  time  or,  at  most,  within  a  day  or 
two  after  the  advertisement,  for  copies  were  to  be  ready 
for  delivery  on  application  on  and  after  the  24th. 

Now,  if  the  intention  of  the  Crown,  clearly  indicated 
in  the  advertisement,  of  entering  into  a  contract  for 
paper  for  departmental  printing  as  well  as  for  printing 
the  Gazette  and  the  statutes,  was  changed,  that  change 
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must  have  taken  place  during  the  few  days  that  in-      1890 
tervened  between  the  date  of  the  advertisement  and    clarke 
tile  delivery  of  the  forms  of  tender.     It  is  fair,  too,  I        ^- 

tiiiiik,  to  assume  that  if  any  such  change  of  intention      

^^d  taken  place  it  would  have  been  indicated  in  a  "'SJ?"" 

Planner  more  intelligible  to  contractors  in  general  than      

tile  omission  of  any  reference  in  the  form  of  tender  to 
P*Per  known  as  double  demy,  and  would  have  been 
^^idenced  in  some  manner  capable  of  proof. 

But  there  is  no  evidence  of  any  such  intention,  ex- 

^®Pt   the  omission  referred  to,  and  the  importance  of 

®Uch    omission  is  lessened  by  other  considerations, — 

^^^h  as  the  fact  that  double  royal  and  royal  could  be 

t»^^  A^ere  used  for  a  part  of  the  departmental  printing, 

^^at  the  size  was  a  matter  of  comparative  indifference 

w     tlxe  manufacturer,  and  that   ordinarily  he  would, 

^^T  such  a  contract  as  the  one  in  question,  have  been 

^\V\ing  to  supply  double  demy  (if  that  size  had  been 

desired)  at  the  contract  price  fixed  for  double  royal 

or  royal. 

Then,  too,  we  have  the  further  fact  that  both  parties 
have  acted  upon  the  contract  as  though  it  covered 
paper  for  departmental  printing.  During  the  period  it 
was  in  force  the  Stationery  Office  from  time  to  time 
ordered  from  the  contractors  not  only  double  royal 
and  royal  but  also  double  demy  ;  the  former  being 
charged  and  settled  for  at  the .  contract  price,  and  the 
latter  at  a  proportionate  price,  having  regard  to  its 
weight.  And  we  find,  further,  that,  when  in  1886  the 
suppliants  complained  of  the  breaches  of  the  two  con- 
tracts, they  were  not  told  that  after  1879  there  was  no 
contract  for  the  paper  for  departmental  printing,  but 
they  were  informed  by  the  Under-Secretary  of  State 
that  His  Excellency  was  advised  that  during  the  pen- 
dency of  the  contracts  in  question  no  paper  had  been 
ordered,  either  by  the  Queen's  Printer  or  the  Stationery 
Office,  from  any  one  but  the  contractor. 
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1890  Then  by  the  express  terms  of  the  contract  the  con- 

Clarke    tractor  agreed  to  supply  the  Crown,  and  the  Crown  by 

T  eO  een  iwiplication  agreed  to  purchase  from  the  contractor  (1), 

not  only  the  paper  required  for  printing  the  Gazette 


«j*       and  the  statutes,  but  also  the  paper  required  for  de- 

partmental   printing.     This  agreement,  the  result  of 

negotiations  that  commenced  with  an  invitation  to 
contractors  to  tender  for  such  printing,  ought  not,  it 
appears  to  me,  to  be  set  aside,  except  for  reasons  the 
most  satisfactory.  No  doubt  the  report  of  the  referees 
presents,  and,  I  may  add,  forcibly  presents,  reasons  en- 
titled to  the  most  careful  consideration.  They  come  to 
the  conclusion  that,  prior  to  the  drawing  up  and  execu- 
tion of  the  formal  document,  the  parties  b^ing  of  one 
mind,  had  by  the  tender  and  acceptance  made  a  con- 
tract limited  to  paper  for  the  statutes  and  Gazette,  and 
that  in  giving  expression  to  such  contract  a  mistake 
had  occurred.  But  the  facts,  it  appears  to  me,  do  not 
warrant  that  conclusion.  I  do  not  think  that  the  par- 
ties ever  intended  to  enter  into  any  such  contract.  On 
the  contrary,  I  am  of  opinion  that  from  the  first  they 
had  in  mind  a  contract  covering  as  well  the  paper  for 
the  departmental  printing ;  and  I  do  not  feel  myself 
compelled  to  an  opposite  view  because  difficulties, 
which  in  the  result  did  not  arise,  might  have  been 
occasioned  by  the  omission  to  designate  more  clearly 
the  paper  required  for  departmental  printing. 

The  matter  will  be  sent  back  to  the  referees,  with  a 
direction  to  admit  the  evidence  tendered  of  the  pur- 
chase from  parties  other  than  the  contractor  of  paper 
required  for  departmental  printing. 

Case  remitted  to  referees. 

Solicitors  for  suppliants :  Maclaren,  Macdonahl,  Mer- 

ritt  8c  Shepley, 

Solicitors  for  defendant :  O'Connor  8f  Hogg, 

(I)  McLean  v.  The  Qveetiy  8  Can.  S.C.R.  210. 
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HENRY  N.  PAINT Claimant;      i890 

AND  iSa,T.34. 

HER  MAJESTY  THE  QUEEN Respondent. 

Exfroyriation — Prospective  cafahUiiiee  of  froperty — Value  to  owner-^ 
Unity  ofeUate — Advantage  accruing  to  paper  town  from  railvxiy. 

In  aasesaiug  damages  iu  cases  of  expropriation,  regard  should  be  had 
to  the  prospective  capabilities  of  the  property  arising  from  its 
situation  and  character . 

2.  In  awarding  compensation    for  property    expropriated,  the  court 

should  consitler  the  value  thereof  to  the  owner  and  not  to  the 
authority  expropriating  the  same. 
Siebbing  v.  The  Metropolitan  Board  of  W&rks  (L.  R.  6  Q.  B.  37)  followed. 

3.  In  assessing  damages  where  land  has  been  expropriated,  the  unity 

of  the  estate  must  be  considered,  and  if,  by  the  severance  of  one 
of  several  lots  so  situated  that  the  possession  and  control  of  each 
give  an  enhanced  value  to  them  all,  the  remainder  la  depreciated 
in  value,  such  depreciation  is  a  substantive  ground  for  compensa- 
tion. 

4.  The  advantage  resulting  to  the  owner  of  a  paper  town  from  the 

Crown  making  it  the  terminus  of  a  Government  railway,  and 
constructing  within  its  limits  a  station-house  and  other  buildings,  is 
one  that  should  be  taken  into  account  by  way  of  set-off  under 
60-51  Vic.  c.  16,  sec.  31. 

1  HIS  was  a  claim  arising  out  of  an  expropriation  of 
land  at  Port  Hawkesbury,  N.S.,  for  tlie  purposes  of  the 
Cape  Breton  Kail  way. 

The  facts  of  the  case  are  fully  set  out  in  the  judg- 
ment. 

November  21st,  22nd,  23rd,  25th,  26th  and  28th,  1889. 
Henry,  Q.  C.  for  the  claimant : 

With  the  exception  of  a  few  lots,  all  the  land  within 
the  township  of  Gruemsey  belonged  to  the  claimant  at 
the  time  of  the  expropriation.  The  unity  of  possession 
has  been  destroyed  by  the  taking,  because  the  whole 
harbor  front  of  the  proposed  town  is  gone,  and  it  is 
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1890      robbed  of  its  principal  feature  in  respect  of  its  commer- 
pIJ^Tt     cial  value.  It  will  no  doubt  be  contended  that  therail- 

TheOdeen  ^^y  ^^^^  ^^  ^^  advantage  to  the  property,  and  that  the 
court  should,  under  The  Expropriation  Act^  set  oiBT  such 

or  cTooMfK  advantage  against  the  damage  suffered  by  the  claimant 
because  of  the  expropriation.  It  has  been  decided,  I 
think,  in  this  court,  that  the  term  "  advantage  "  as  em- 
ployed in  the  statute  must  be  narrowed  and  confined 
to  such  advantage  as  is  special  to  the  claimant's  estate 
and  not  such  as  is  common  to  the  lands  of  all  the  pro- 
prietors in  the  vicinity.  Here  the  other  proprietors 
within  the  township  share  whatever  advantage  accrues 
to  the  claimant  from  the  railway,  but  the  disadvantage 
resulting  therefrom  is  special  to  the  lots  held  by  him. 
The  lots,  separated  as  they  now  are  and  cut  off'  from 
access  to  the  harbor-front,  have  lost  most,  if  not  all,  the 
commercial  value  they  formerly  had. 

As  to  the  streets  that  were  dedicated  to  the  public 
prior  to  the  taking,  I  submit  that  by  such  expropriation 
the  claimant's  title  is  revived  in  them.  He  holds  the 
fee  in  them,  and  is  entitled  to  compensation  for  the 
taking. 

Maclennan,  following  for  claimant,  dealt  with  the 
question  of  claimant's  right  to  damages  for  the  loss 
arising  from  the  severance  of  his  property  in  view  of 
its  prospective  value  for  shipping  and  commercial  pur- 
poses. He  cited  thereon: — Mai/or  etc.,  of  Montreal  x. 
Brown,  et  ah  (1) ;  77ic  Queen  v.  Brown  (2) ;  Boom  Com- 
pany  v.  Patterson  (3) ;  Lyon  v.  Fishmongers'  Company 
(4|;  Metropolitan  Board  of  Works  v.  McCarthy  (5); 
Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works  (6). 

Borden  for  the  respondent : 

With  respect  to  the  streets,  the  Crown  has  substi- 

(1)  2  App.  Cas.  1(58.  (4)  1  App.  Cas.  662. 

(2)  L.R.  2  Q.B.  030.  (5)  L.R.  7  H.L.  243. 

(3)  98  U.S.  Rep.  4()3.  (G)  L.R.  5  H.L.  418. 
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tnted  a  new  road  for  the  one  expropriated,  and,  there-      1890 
fore,  under  the  statute,  no  damage  should  be  allowed     pIint 
on  that  head  except  in  so  far  as  the  substituted   v^ay  ^     q 

may  not  be  as  convenient  as  the  old  one.     But,  un-      

doubtedly,  the  claimant  here  is  not  entitled  to  com- •*"  ^^'o"""**. 

pensation  in  respect  of  the  streets.  He  has  parted  with 

his  possession  of  them  and  transferred  it  to  the  public. 

He  could  not  apply  them  to  any  purpose  inconsistent 

with  his  dedication  of  them  to  the  public,,  and  they 

are,    therefore,    practically    valueless    to   him.   (Cites 

Siebbing"  v.  Metropolitan  Board  of  Works  (1) 

Then,  with  regard  to  the  natural  facilities  of  the 
place  for.  utilization  for  commercial  purposes,  such 
facilities  will  lie  dormant  until  the  railway  builds 
up  the  place  and  makes  it  a  commercial  centre.  More- 
over, it  is  so  situated  that  no  railway  can  be  construct- 
ed there  without  injuring  the  water-front.  This  is  an 
inherent  natural  disadvantage  for  commercial  pur- 
poses, which  must  be  considered  as  well  as  its  natural 
advantages  for  such  purposes. 

Again,  it  must  be  held  that  the  advantage  accruing 
from  the  railway,  is  special  to  the  property  of  the 
claimant.  "With  the  exception  of  a  few  lots,  all  the 
land  in  the  proposed  town  belongs  to  the  claimant, 
and  the  benefit  to  him  greatly  exceeds  ihe  benefit  to 
all  the  other  proprietors  put  together. 

Macdonald  followed  on  the  same  side. 

BuRBiDGE,  J.  now  (March  24th,  1890)  delivered 
judgment. 

The  claimant  claims  from  the  respondent  $98,403.60, 
of  which  amount  the  sum  of  $73,403.60  is  alleged  to 
be  the  reasonable  value  of  certain  lands  of  the  claim- 
ant, situate  at  Point  Tupper,  in  the  County  of  Rich- 
mond and  Province  of  Nova  Scotia,  expropriated  for 

(1)L.  R.  6Q.  B.  37. 
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1810      the  purposes  of  the  Cape  Breton  Railway,  and  the  sum 

pU^t     of  $20,000  to  be  the  reasonable  amount  of  damage^  to 

TON  ^^^  residue  of  his  lands  in  the  vicinity  of  and  adjoin- 

ing  those  expropriated. 

for  The  lands  in  question  are  part  of  a  property  that  the 

claimant  caused  to  be  laid  out  as  the  Town  of  Guern- 
sey, and  of  which,  in  the  year  1866,  he  filed  a  plan 
in  the  registry  office  at  Arichat.  Of  the  23*7  lots 
into  which  the  town  was  divided,  he  has  sold 
71  and  mortgaged  149.  These  mortgages  are,  for  the 
most  part,  in  the  form  of  deeds  absolute  upon  their 
face ;  but  it  appears  that  the  grantees  have  undertaken 
to  reconvey  to  the  claimant  upon  payment  of  their 
respective  claims.  In  the  seventy-one  lots  sold,  I  have 
included  seven  lots  mortgaged  in  the  manner  men- 
tioned to  Wm.  J.  Stairs,  and  thirteen  lots  so  mortgaged 
to  Thomas  F.  Jenkins,  both  of  whom  have  claims 
before  the  court  in  their  own' names  in  respect  of  such 
lots.  The  seventeen  lots  that  the  claimant  still  holds 
in  his  own  name  appear,  by  an  admission  of  counsel 
filed  in  the  case,  to  be  subject  to  certain  judgments 
recorded  against  him  in  the  office  of  the  registrar  of 
deeds  at  Arichat.  But,  as  neither  the  mortgagees 
(with  the  exceptions  mentioned)  nor  the  judgment 
creditors  have  appeared  and  filed  their  claims,  there  is 
no  occasion,  at  least  at  present,  to  consider  their  rights 
to  any  portion  of  the  compensation  money  that  may 
be  awarded  to  the  claimant,  whom  I  shall,  for  the 
purposes  of  this  case,  treat  as  the  owner  of  one  hundred 
and  sixty-six  of  the  said  lots,  of  which  five  and  portions 
of  two  others  have  been  expropriated. 

With  reference  to  the  use  of  the  word  'town,"  I 
ought,  I  fancy,  at  the  outset,  to  guard  against  being 
misunderstood,  and  to  state  that  Guernsey  is  a  town 
upon  paper  and  in  name  only.  Its  streets  are  not 
graded  and  for  the  most  part  are  not  indicated  in  any 


I«MC. 
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vray  on  the  ground,  and  a  large  part  of  the  land  upon 
^wliich  it  is  expected  that  it  may  one  day  be  built,  is     Paint 
at     present    rough    and  uncleared.     Apart   from   theTHEQuEEN. 
marine  hospital,   the   light-house,   and  the    Canseau   ,J][;|7«» 
Marine  Railway  slip,  and  the  houses  and  shops  of  slj^^I^ 
fe^v  of  the  workmen  employed  thereon,  there  were  in 
1888  very  few  buildings  within  the  limit  of  the  town. 
The  questions  to  be  determined  are  as  follows: — 
1.   The  amount  of  compensation  to  which  the  claim- 
aiit  is  entitled  for  the  value  of  the  land  expropriated, 
consisting  of : 

(«)    Lots  1,  5   and   9  in  Block  '*P,"  North  Range, 

portions  of  lots  6  and  12  in  Block  "  M,"  North  Range, 

*^d  the  triangular  Blocks  "  O,"  in  the  North  Range, 

^^^  '*  A,"  in    the    South   Range,   containing  in   the 

^hole  66,473  superficial  feet,  or  the  equivalent  of  about 

a  lots  of  the  size  adopted  in  laying  out  the  town  ;  and 

'^)    A  narrow  strip  of  slopes  lying  between  Nicholas 

^    I^aint  streets  and  high-water  mark,  containing 

^^ont  53,700  superficial  feet,  or  lyVo  acres. 

'^^  Whether  the  claimant  is  entitled  to  more  than 

**^^iial  damages  in  respect  of  the   expropriation  of 

^^t^e  eleven  acres  of  the  streets  of  the  town,  and  of  the 

S*x^ay  leading  therefrom  to  the  Port  of  Hawkes- 


'  Whether  the  claimant  is  entitled  to  damages  in 
^y^  ^^ct  of  the  injurious  affection  of  the  remainder  of 
^_l ,  lots  owned  by  him,  none  of  which  immediately 
^  Jojji  ^jjg  railway,  and  in  respect  of  which  there  is 
j^  ^^tual  severance  except  in  the  case  of  lots  6  and  12 
^j^^iJ^^lock  **M,"  North   Range,  portions  whereof  were 

^^  for  a  substituted  street. 


1^    "^^    Whether  the  case  falls  within  the  rule  prescribed 

^        ^0-51  Vic.  c.  16,  s.  31.  that  the  advantages  accruing 

*ikely  to  accrue  to  the  claimant  or  his  property  as 


J«dsaMat. 
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1890      well  as  the  injury  or  damage  occasioned  by  the  public 
pXhTt     work  was  to  be  considered. 
TheOueen     ®'  ^^^  amount  of  compensation   that    should    be 
allowed  in  respect  of  any  excess  of  disadvantage  or 
damage  over  such  advantages. 

With  reference  to  the  value  of  the  property  expro- 
priated there  can  be  no  doubt  that  regard  should  be 
had,  as  counsel  for  the  claimant  contended,  to  its 
situation  and  prospective  capabilities  (1),  and  that  its 
adaptability  for  the  purpose  of  a  crossing-place  from 
the  Island  of  Cape  Breton  to  the  main-land  is  a  circum- 
stance which  the  owner  has  a  right  to  insist  upon  as 
an  element  in  estimating  such  value  (2). 

The  value  to  be  ascertained  is,  however,  that  which 
under  such  circumstances  the  property  expropriated 
had  in  April,  1888,  when  it  was  taken  for  the  purposes 
of  the  public  work  mentioned  (3). 

Applying  the  principles  stated  to  the  facts  of  the 
case,  I  assess  the  value  of  the  property  expropriated,  of 
which  in  proportion  to  the  area  of  that  immediately 
adjoining  Ship  Harbor  is  considerably  the  more  valu- 
able, at  $6,250. 

With  reference  to  the  streets,  it  will  be  seen  from 
the  evidence,  that  from  the  head  of  the  harbor  to 
McLean  Street,  the  Minister,  in  pursuance  of  the  pro- 
vision of  section  3  {d)  of  The  Expropriation  Act  then 
in  force,  substituted  another  convenient  road  in  lieu 
thereof.  For  the  rest  the  case  is  governed  by  the  case 
of  Subbing  v.  Tlie  Metropolitan  Board  of  Works  (4)  in 
which,  at  page  42,  Cockburn,  C.J.  says  : — 

The  case,  I  think,  is  well  illustrated  by  the  instance  suggested  by  my 
Brother  Hannen.  Suppose  that  a  right  of  way  exists  over  land,  whicli 
prevents  it  from  being  built  upon,  and  that  a  public  body  has  powers 
conferred  by  statute  to  apply  that  land  to  some  purpose  inconsistent 

(1)  Mayor     of     Montreal    vs.     son,  98  U.  S.  Rep.  403. 
Brown,  d  aL  2  App.  cas.atp.  185.       (3)  50-51  Vic  c.  16,  s.  32. 

(2)  Boom  Company  vs.  Patter-      (4J  L.  R.  6  Q.  B.  37. 
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with  the  right  of  way,  could  tbe  owner  of  the  property  be  admitted  to        1890 


allege  that,  although  he  could  not  apply  the  land  to  a  profitable  pur- 
pose,  and  although  he  lost  nothing  by  being  deprived  of  it,  yet  as  it         ^' 
would  be  of  some  value  in  the  hands  of  the  public  body,  he  was  to  Thk  Queen. 
receive  compensation  in  respect  of  that  value  ?  the  answer  would  bo, 


that  as  compensation  is  to  be  given  for  the  loss  which  has  been  sus-      ^JJ 
tained,  be  would  be  entitled  to  none  because  he  had  suffered  no  loss.       

The  third  question  as  to  whether  or  not  the  claimant 
is  entitled  to  compensation  for  any  depreciation  in  value  * 
that  the  construction  and  proposed  operation  of  the 
railway  may  have  occasioned  to  the  160  lots  of  which 
he  is  still  possessed,  is,  I  think,  settled  by  the  case  of 
Cowper  Essex  v.  The  Local  Board  for  Acton  (1)  where  it  is 
said  that  in  such  cases  the  unity  of  the  estate  must  be 
considered,  and  in  which  Lord  "Watson  expresses  the 
opinion  that  if  several  pieces  of  land,  owned  by  the 
same  person,  are  so  near  to  each  other  and  so  situated 
that  the  possession  and  control  of  each  give  an  en- 
hanced value  to  all  of  them,  such  lands  are  held 
together  and  if  one  piece  is  compulsorily  taken  and 
converted  to  uses  which  depreciate  the  value  of  the 
rest,  the  owner  has  a  right  to  compensation. 

It  is  not  denied  that  the  property  as  a  whole  is  bene- 
fited by  the  construction  of  the  railway.  On  this  point 
the  witnesses,  speaking  generally,  agree.  But  it  is  said 
that  the  advantages  accruing  therefrom  are  common, 
at  least,  to  all  the  owners  of  lots  in  the  Town  of  Guern- 
sey, and  therefore  ought  not  to  be  considered  for  the  pur- 
pose of  cutting  down  the  damages  to  which  the  claimant 
would  otherwise  be  entitled.  It  is  true,  I  think,  that  the 
enhancement  in  value  resulting  from  the  construction 
and  proposed  operation  of  the  railway  is  common  to  all 
the  property  in  the  town,  but  such  benefits  may,  never-  • 
theJjBss,  fall  within  the  rule  as  to  special,  as  contra- 
distinguished   irom    general,    advantages  (2).      Here 

(1)  14  App.  cas.  163.  (2)  Sutherland  mi  Datnages,  vol. 

3,  p.  454. 
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1890      again,  I  thiuk  that  the  unity  of  the  estate  should  be 

pIint     regarded.     The  claimant  is  the   founder  of  the  town. 

rpjjgQyggjj He  still  owns,  oris  interested  in  more  than  two-thirds 

of  the  lots  into  which  he  has  divided  it.     The  Q-overn- 

for       ment  makes  it  the  terminus  of  the  Cape  Breton  Rail- 

way,  and  constructs,  within  its  limits,  stations,  freight- 
sheds,  round-houses,  wharves  and  all  the  works  usually 

*  found  at  a  terminus.  That  certainly  is  an  advantage, 
and  I  think  a  special  advantage  to  the  claimant  and  to 
the  property.  If  the  Act  to  which  I  have  referred  does 
not  apply  to  such  a  case,  it  would,  I  think,  be  difficult 
to  suggest  a  case  to  which  it  would  apply. 

"With  reference  to  the  amount  of  compensation  that 
should  be  allowed  to  the  claimant  in  respect  of  the 
excess  of  disadvantage  or  damage  over  the  advantages, 
the  case  is  not  free  from  difficulty. 

The  appropriation  of  the  entire  shore  along  Ship 
Harbor,  and  the  cutting  off  of  the  rest  of  the  town 
from  access  to  the  harbor,  are  the  circumstances  that 
contribute  most  to  the  depreciation  of  the  value  of  the 
part  of  the  property  not  expropriated.  This  circum- 
stance does  not,  however,  affect  all  such  property 
equally,  as  part  of  it  is  situated  at  a  considerable  dis- 
tance from  the  harbor,  and  part  on  the  Straits  of  Can- 
seau. 

It  will  be  seen  too  that  the  Crown  has,  in  pursuance 
of  the  Act  52  Vic.  c.  38,  s.  3,  undertaken  to  construct  two 
crossings  from  the  street  south  of  the  railway  to  high- 
water  mark,  by  which  the  residents  of  the  town  will 
be  able  to  obtain  access  to  the  harbor.  This  is,  of 
course,  a  measure  of  relief,  but  I  agree  with  Mr.  Henry 
that  it  falls  far  short  of  obviating  the  disadvantages 
complained  of. 

Another  circumstance  contributing  to  the  deprecia- 
tion of  the  value  of  the  property  mentioned  is  the 
fact  that  the  substituted  highway  from  the  head  of  the 
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liarbor  to  McLean  street,  to  which  I  have  referred,  has      ^^^^ 
at  one  place  a  steeper  and  more  difficult  grade  than     i>aint 
had  the  highway  for  which  it  was  substituted.     This  ,«     ^• 
is  another  element  to  be  considered  in  assessing  dam- 


ag'es  in  the  case  (1).  .  ^'or 


Since  the  location  of  the  railway  at  Point  Tupper  a 

few  lots  have  changed  hands,  and  at  prices  in  excess 

of  those  formerly  obtained,  and  there  is  other  evidence 

tending  to  the  view  that,  notwithstanding  the  serious 

disadvantages  to  which   I  have  referred,   the  advan- 

tag-es  accruing  from  the  construction  of  the  railway  are 

•^ixcli  that  on  the  whole  the  value  of  property  at  Point 

^I>I>€r  has  not  been  lessened  by  such  construction,  in 

tile  manner  mentioned.  I  am  not  sure,  however,  that, 

^r>  *^o  the  time  of  the  trial,  the  effect  of  the  necessary 

^Pp^x-opriation  by  the  Government  of  the  shore  front  of 

^^I>  Harbor  for  the  purposes  of  the  railway  had  been 

^-^ly  appreciated,  and  I  am,  on  the  whole,  disposed  to 

^^k  it  fair  to  allow  the  claimant  reasonable  damages. 

^  ^oiug  this,  I  am  fully  aware  that  the  near  future 

^y  show  conclusively,  what  is  now  a  matter  of  con- 

,^^^^Te,  that  so  far  from  depreciating  the  value  of  the 

^^^  tti  ant's  property  the   railway  enhances  it,  and  for 

^*  X'eason  I  think  I  should  be  careful  not  to  allow 

^^^ges  in  any  way  excessive. 


^  I  have  stated  the  claimant  owns  or  is  interested 

|.       ^l>out  160  lots,  the  average  value  of  which  Kenneth 

.     ^^^**ison,  one  of  the  witnesses  called  by  him,  stated 

J       ^^^  $100,  giving  for  the  whole  a  value  say  of  $16,000. 

.       ^^    xiot  overlook  the  fact  that  the  credit  to  be  given 

^•^  -^^orrison's  opinion  is  greatly  weakened  by  the  fact 

^    ^*     he  estimated  the  damages  to  this  property,  apart 

^^^^  the  land  taken,  at  $30,000 ;  but  on  the  whole  I 

^t)t  his  valuation  of  the  lots,  though  probably  some- 

^^t  excessive,  as  a  not  unreasonable  basis  upon  which 

^^    Caledonian  Bailway  Gomfany  v.  JFaUcer^s  Trmtees,  7  App.  Cas.  269. 


\ 

A 
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1^^      to  calculate  the  damages   to   which  the  claimant  is 
pIiMT     entitled,  and  which  I  assess  at  $2,000. 
TheOueen     ^^  *^®  views  that  I  have  expressed  as  to  the  amonnt 
of  compensation  that  should  be  awarded  for  the  pro- 


J  4Uam    i.  P^'^-y  expropriated  and  for  such  damages,  Mr.  Comj)- 

ton,  who  sat  with  me  as  assessor,  and  who  had,  with 

me,  the  advantage  of  hearing  all  the  witnesses  and  of 
viewing  and  inspecting  the  premises,  concurs. 

There  will  be  judgment  for  the  claimant  for 
$9,223.50  (in  which  sum  is  included  interest),  and  a 
declaration  that  he  is  entitled  to  have  constructed  the 
two  crossings  mentioned.  He  is  also  entitled  to  his 
costs. 

Judgment  for  claimant  with  costs. 

Solicitors  for  claimant :    George  Irvine  and  Donald 

Macmaster, 

Solicitor  for  respondent  :    Wallace  Graham. 
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THE  MONTREAL  AND  EUROPEAN 
SHORT  LINE  RAILWAY  CO.  AND 
JOHN   J.  McCOOK,  (and  by  the 

ADDITION     OF      PARTIES,     WILLIAM  1    p 

STEWART     AND    WILLIAM    H.  ^  ^i^^^ntiki-s  , 

CHISHOLM,  TROSTKES  UNDER  AN 
INDENTURE  DATED  2tTH  JULY, 
1883.) 

AND 

HER  MAJESTY  THE  QUEEN Defendant 

Expropriation  of  a  raUvoay  by  the  Oroton — Special  Act  IherefoTy  50-51  Vic, 
e.  27 — Construction — "Prweni  value  of  work  done^* — Allowance  for 
capital  expended  in  railway. 

The  plaintiff  company  had  entered  into  an  agreement  with  the  Domi- 
nion Qovemment  to  construct,  in  consideration  ■  of  a  certain 
sahiidy  per  mile,  aline  of  railway  between  Oxford  and  New 
Glasgow,  N.  S.  They  entered  upon  the  construction  of  the  rail- 
way, bat  when  it  wa.s  ]>artially  complete  I  abandoned  active  work 
upon  it  for  lack  of  funds.  The  Qovemment,  having  previously 
obtained  from  Parliament  authority  to  pay  all  claims  standing 
against  the  company  on  account  of  their  partial  construction  of 
the  line,  and  to  set  the  same  off  against  the  company's  subsidy,  was 
empowered  by  60-51  Vic.  c.  27  s.  1  to  acquire  "  by  put  chase,  sur- 
render or  expropriation  the  works  constructed  and  properly  owned 
by  the  said  company  "  paying  therefor  the  amount  adjudged  by 
the  court  **  for  the  present  value  of  the  work  done  on  the  said 
line  of  railway  by  the  paid  company." 

Held,  that  the  statute  contemplated  the  taking  of  all  the  works  con- 
structed by  the  company  and  not  a  portion  thereof ;  and  where  a 
portion  only  was  taken  compensation  should  be  asse^  sed  in  respect 
of  the  total  value  of  the  works. 

2.  That  the  words  ^  preoent  value  of  the  work  done  "  a^  contained  in 

section  1  of  the  said  Act, should,  in  view  of  the  preamble  and  sur- 
rounding circumstances,  be  construed  to  mean  the  value  of  the 
works  constructed  and  the  property  owned  by  the  company  at  the 
time  of  the  passing  of  the  Act. 

3.  That  the  word  "  value  "  a^  used  in  the  Act  must  be  taken  to  mean 

the  value  of  the  property  to  the  company  and  not  to  the  Govern- 


1890 
Mar.  24. 
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1890  mcut  ;  and  that  compensation  for  the  taking  should  be  assessedai 

^^^^  the  fair  value  of  the  property  at  the  time  contemplated  by  the  Act. 
Montreal  ^-  ^^^  company  were  in  possession  of  a  right  of  way  that  had  been 

AND  acc[uired  by  proceeding;)  taken  under  certain  provincial  statutes 

European  ^^y^  apjdicable  to  the  case,  and  for  which  the  County  Cpuncils  of 

Line  Cumberland  and  Colchester  had,  in  aid  of  the  company's  under- 

Railway  taking,  paid  the  proprietors  whose  lands  were  situated  in  such 

Company  counties. 

V, 

The  Queen.  Held,  that  the  company  were  entitled  to  compensation  therefor. 

Ariniiuent  5.  Held,  that  the  company   were  entitled  to   an  allowance   for  the 
use  of  capital  expended  m  the  enterprise. 

IHIS  was  a  claim  arising  out  of  an  expropriation  of  a 
railway  in  the  Province  of  Nova  Scotia  by  the  Crown 
in  pursuance  of  a  special  Act  of  the  Parliament  of 
Canada, — 50-5 1  Vic.  c.  2Y. 
The  facts  of  the  case  are  fully  stated  in  the  judgment. 
September  9th  to  24th  and  November  18th  and  19th, 

1889. 

Henry,  Q.  C,  Ross  and  Sedgewick  (with  whom  was 
•  P.  F.  Greene,  of  the  New  York  Bar)  for  theplaintiflFs  : 

(1)  The  Crown  must  take  all  the  works  constructed, 
and  not  part. 

(2.)  The  Act  contemplates  reimbursement  and  not 
compensation,  otherwise  Parliament  had  no  reason  to 
pass  the  special  Act.  Mere  compensation  would  not 
be  adequate  or  equitable  in  view  of  the  fact  that  the 
Act,  by  its  use  of  the  phrase  **  present  value  of  work 
done,"  bars  any  claim  for  compensation  for  the  future 
value  of  the  work  to  the  company.  We  are  entitled  to  be 
reimbursed  for  the  value  of  the  right  of  way,  of  the 
works  constructed  at  the  date  of  the  passing  of  the  Act, 
and  for  all  necessary  expenditure  incidental  to  the 
construction  of  the  works  and  the  management  and 
maintenance  of  the  company. 

Graham,  Q.  C,  Borden,  Ritchie  and  Gregory  for  the 
defendant : 
The  expression  "  present  value  of  the  work  done " 
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indicates  that  the  legislature  had  in  view  tHe  probable      ^^^ 
depreciation  of  the  works  between  the  time  of  their      tSr 
construction  and  the  passing  of  the  Act.    The  value  Montreal 
must  be  determined  upon   the  evidence  of   the    en-  European 
gineers  who  have  examined  the  works  for  the  purposes      i,^^ 
of  this  case,  and  not  upon  the  cost  of  their  construction  R^i-^ay 

(jom  pant 

to  the  plaintiffs.    The  company  are  not  entitled  to  com-        v, 
pensation  for  the  right  of  way  because,  1st,  the  Act  only       Q^^^^- 
contemplates  compensation  for  "  work  done,"  and  the  ^"SJiliei. 

right  of  way  does  not  fall  within  the  meaning  of  those      

words ;  2ndly,  the  municipal  councils  of  the  counties 
through  which  the  right  of  way  ran  paid  for  it  and 
not  the  company ;  Srdly,  the  company  proceeded  in  an 
irregular  manner  to  get  the  right  of  way,  and,  con- 
sequently, have  never  properly  acquired  any  property 
in  it.  Again,  no  allowance  should  be  made  to  the 
company  for  the  ezi>ense8  of  organisation.  That  is 
clearly  not  within  the  contemplation  of  the  Act  which 
only  speaks  of  compensation  for  the  value  of  the  work 
done  on  the  railway  itself 

With  regard  to  the  basis  upon  which  damages  are  to 
be  assessed  here,  in  view  of  the  authorities  the  case, 
after  all,  resolves  itself  into  the  simple  exercise  by  the 
Crown  of  the  right  of  eminent  domain.  The  value  of 
property  taken  in  this  way  must  be  held  for  the  pur- 
poses of  compensation  to  be  its  market  value.  The 
company  cannot  be  allowed  anything  that  does  not 
strictly  enter  into  the  value  of  the  works  in  the  mar- 
ket. The  standard  of  its  value  is  its  means  of  producing 
pecuniary  returns  in  the  markets  of  the  country  (1). 

BuBBiDOE,  J.  now  (March  24th,  1890)  delivered 
judgment. 

This  case  comes  before  the  court  on  a  reference  by 
the  Minister  of  Railways  and  Canals.     Sy  their  state- 

(1^  Cooley^s  ConstUutioTial  LimUattOTis,  5th  ed.  a.  565. 


II 
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1890      ment  of  claim  the  plaintiffs,  the  Montreal  and  Euro- 

Thb      pean  Short  Line  Railway  Company,  and  John  J.  Mc- 

^^AND^^^  Cook,  claim  from  the  defendant  six  hundred  thousand 

European  dollars  as  compensation  for  the  value  of  a  line  of  rail- 

Short 

Line      way,  partially  constructed  by  the  company,  between 

Railway   Oxford  and  New  Glasgow,  in  the  Province  of  Nova 
Company  -rk 

v.        Scotia,  with  a  branch  to  Pug  wash,  and  for  railway 

_^®^' materials  and  other  property  of  the  company  expropri- 
**?or*    ated  by  the  Crown. 

By  the  Act  of  the  Parliament  of  Canada,  45  Vic.  c. 
14,  provision  was  made  for  a  subsidy  not  exceeding 
$3,200  per  mile,  nor  in  the  whole  $224,000,  for  a  rail- 
way from  Oxford  to  New  Q-lasgow  in  the  Province  of 
Nova  Scotia. 

By  the  Act  of  the  Parliament  of  Canada  45  Vic.  c.  Y3, 
"The  Great  American  and  European  Short  Line  Railway 
Company"  was  incorporated  with  power,  amongst 
other  things,  to  lay  out,  construct,  equip,  maintain  and 
work  a  continuous  doable  or  single  track  iron  or  steel 
railway,  and  also  telegraph  and  telephone  lines 
throughout  the  entire  length  of  the  said  railway,  with 
the  proper  appurtenances,  from  a  point  at  or  near  Cape 
North,  in  the  Island  of  Cape  Breton,  to  the  Strait  of 
Canso,  and  from  New  G-lasgow  to  a  point  at  or  near 
Oxford,  Amherst,  or  some  other  suitable  point  of  in- 
tersection with  the  Intercolonial  Railway  of  Canada  ; 
and  for  the  purpose  of  making  the  railway  line  and 
connection  with  the  City  of  Montreal  more  direct,  the 
company  was  empowered  in  so  far  as  might  be  consis- 
tent with  the  laws  for  the  time  being  in  force  in  the 
State  of  Maine,  and  other  States  in  the  United  States 
qf  America,  through  which  the  said  line,  or  any  branch 
thereof  might  pass,  intervening  between  the  Province 
of  New  Brunswick  and  the  Province  of  Quebec,  to 
hold,  acquire  and  maintain  a  part  of  such  railway 
across  any  part  of  the  State  of  Maine,  or  of  the  said  in- 
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tervening  States.     The  company  was  also  authorized      i^^ 
to  build,  purchase,  lease,  charter,  possess  and  operate      The 
steam  or  other  vessels  or  ships  for  the  purpose  of  trans-    ^^^^j^*''^^ 
porting  freight  or  passengers  across  the  Strait  of  Canso,  Europban 

Short 

and  between  the  terminus  of  the  said  railways  in  the      line 

Island  of  Cape  Breton  and  the  Island  of  Newfoundland,   I^^ii^way 
'^  '  Company 

and  between  the  said  Island  and  Europe  ;  and  to  ac-        v, 
quire  by  lease,  gift  or  purchase,  or  by  amalgamation    °^  w^^^- 
with  any  other  railway  company  or  companies,  any  ^^*f5J?"* 
railway  projected,  in  course  of  construction  or  con- 
structed, either  in  the  United  States  or  in  Canada,  in 
the  general  direction  of  the  lines  authorized  as  men- 
tioned. 

On  the  28th  day  of  July,  1882,  an  agreement  was 
entered  into  between  The  Great  American  andEuropean 
Short  Line  Railway  Company  of  the  one  part  and  Her 
Majesty  the  Queen,  represented  by  the  Minister  of 
Railways  and  Canals,  of  the  other  part,  by  which  for 
the  subsidy  therein  mentioned,  the  company  under- 
took to  construct,  in  accordance  with  the  terms  thereof, 
a  line  of  railway  from  Oxford  Station  on  the  Inter- 
colonial Railway  to  NewGrlasgow,  with  branches  from 
said  railway  to  Pugwash,  "Wallace,  River  John,  Tata- 
magouche  and  Pictou.  The  company  made  surveys  of 
the  lines  between  Oxford  and  New  Glasgow  and  com- 
menced work  in  the  summer  of  1882,  and  continued  its 
operations  until  about  the  26th  of  July,  1883,  when 
there  was  a  complete  cessation  of  work.  By  the  Ist  of 
September  of  that  year,  speaking  generally,  the  out- 
standing accounts  of  the  company  had  been  adjusted, 
but  not  paid,  and  thereafter  the  company's  expenditure 
in  Nova  Scotia  was  limited  to  maintaining  its  organiza- 
tion and  the  works  theretofore  constructed  by  it  ;  in 
looking  after  its  interests  and  rights  ;  and  in  making 
efforts  to  secure  other  terms  and  arrangements  with 
the  Grovernment,  and  the  capital  necessary  to  enable  it 
to  proceed  with  its  works. 
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1890  During  the  session  held  in  the  year  1884,  the  com- 

Thb      pany  obtained  from  Parliament  an  Act  (4Y  Vic.  c.  55) 

Montreal  j^y  ^j^ich  its  name  was  changed  to  "  The  Montreal  and 

European  European  Short   Line  Railway  Company,"  and  some 

LiNB^     alteration  was    made  in  the  description  of   its  line 

Railway  throuffh  the  Provinces  of  Nova  Scotia  and  New  Bruns- 

V.        wick.    This  Act  was  followed  by  negotiations  between 

The  Queen.  11^^  company  and  the  Minister  of  Railways  and  Canals, 

^■^    which,  so  far  at  least  as  the  case  under  consideration  is 

concerned,  were  without  results. 

By  the  Acts  48-49  Vic.  c.  41,  (Acts  of  1885,  vol.  1, 
p.  78)  Parliament  appropriated  $125,000. 

'^  in  aid  of  the  Short  Line  Railway  in  Nova  Scotia,  for  settling  the 
''  unpaid  claims  of  sub-contractors  and  others  for  labor,  board,  &c,  in 
"  the  construction  of  the  said  railway  between  Oxford  and  New  Qlas- 
"  gow,  and  for  acquiring  their  rights  in  the  railway,  and  in  the  said 
"  claims,  the  expenditure  to  be  under  order-in-council,  and  to  be  a  first 
"  charge  on  the  subsidy  for  such  railway,  under  45  Vic.  c.  14  ; 

and  by  49  Vic.  c.  1  (Acts  of  1886,  vol.  1,  p.  9)  and  60- 
51  Vic.  c.  1  (Acts  of  188Y,  vol.  1,  p.  8)  Parliament 
appropriated  the  further  sums  of  $26,000  and  $397.36, 
respectively,  for  the  same  purpose. 

And  by  50-51  Vic.  c.  27,  the  Minister  of  Railways 
and  Canals  was  authorized  to  construct,  as  a  public 
work,  a  railway  from  a  point  on  the  Pictou  Town 
Branch  of  the  Intercolonial  Railway,  or  from  a  point 
on  the  Pictou  Branch  at  or  near  the  East  River  Bridge, 
to  a  point  at  or  near  Oxford  Junction  on  the  main  line 
of  said  railway.  The  preamble  and  first  section  of  the 
Act  last  referred  to  are  as  follows :  — 

Whereas  by  the  Act  passed  in  the  forty-fifth  year  of  Her  Majesty's 
reign,  chapter  fourteen,  the  sum  of  two  hundred  and  twenty-four 
thousand  dollars  was  g;ranted  by  Parliament  as  a  subsidy  for  a  railway 
from  Oxford  to  New  Glasgow,  both  in  the  Province  of  Nova  Scotia, 
and  the  Qreat  American  and  European  Short  Line  Railway  Company 
with  whom  an  agreement  was  entered  into  for  the  construction  of  the 
said  line  of  railway,  in  accordance  with  the  provbions  of  the  said  Act, 
failed  to  carry  the  said  agreement  into  effect  ;  and  whereas  the  sum  of 
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one  hundred  and  fifty  thousand  dollars  was  subsequently  granted  by        1890 


Parliament  to  constitute  a  first  charge  on  the  subsidy  granted  as  afore- 
said,  and  to  be  expended  in  settlement  of  unpaid  claims  of  sub-contrac-  Montreal 
ton  and  others  for  labor,  board  and  like  matters,  in   the  construction        and 
of  the  Short  Line  Railway  between  Oxford  and  New  Glasgow,  and  for  European 
acquiring  their  rigbts  in  the  railway  and  in  the  said  claim;  and  whereas       Line 
the  company  with  whom  an  agreement  was  entered  into,  as  aforesaid,    Railway 
for  the  construction  of  the  said  line  of  railway  having   represented  Company 
that  they  had   expended  a   considerable  sum     of  money    in  pro-  the  Queen. 
secuting  the  raid  work  prior  to  failure  in  carrying  out  the    agree- 
ment, it  is  desii'able  that  they  should  be   reimbursed  such  sum,  if 
any,  as  they  shall  establish  in  court  that  they  are  entitled  to  for  the 
present  value  of  the  work  done  on  the  said  line  of  railway  by  the 
said  company,  or  such  sum  as  may  be  awarded  by  arbitrators  and 
approved  by   the    Govemor-in-Council,   subject   to   the    deduction 
hereinafter  mentioned  ;  and  whereas  in  view  of  the  construction  of  a 
line  of  railway  in  Cape  Breton  as  a  Government   work  it  is  desirable 
that,  for  the  purpose  of  completing  the  line  of  railway  hereinbefore 
mentioned,  the  portion  thereof  from  a  point  on  the  Pictou  Town 
Blanch  of  the  Intercolonial  Railway,  or  from  a  point  on  the  Pictou 
Branch  at  or  neai  the  East  River  bridge,  to  a  point  at  or  near  Oxford 
Junction  on  the  main  line  of  the  said  railway  should  be  constructed 
and  completed  as  a  Government  railway,  and  that  the  unexpended 
balance  of  the  grant  hereinbefore  mentioned,  and  an  additional  sum 
of  five  hundred  thousand  dollars  should  be  applied  to  such  construc- 
tion :    Theiefore  Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts  as  follows : — 

1.  The  Minister  of  Railways  and  Canals  may  lay  out,  construct, 
equip  and  work  a  branch  line  of  railway  from  a  point  on  the  Pictou 
Town  Branch  of  the  Intercolonial  Railway  or  from  a  point  on  the 
Pictou  Branch  at  or  near  the  East  River  bridge  to  a  point  at  or  near 
Oxford  Junction  on  the  main  line  of  the  said  railway,  and  such  bianch 
line  shall  be  a  part  of  the  Intercolonial  Railway  ;  and  the  Minister 
niay,  if  he  sees  fit,  acquire  by  purchase,  surrender  or  expropriation, 
the  works  constructed  and  the  property  owned  by  the  said  company, 
its  assigns  or  legal  representatives,  in  connection  with  the  said  line  of 
railway  between  Oxford  and  New  Glasgow,  and  may  pay  to  the  said 
company,  its  assigns  or  legal  representatives,  the  amount  adjuged  by 
the  court  or  by  arbitiators,  less  the  amount  already  expended  out  of 
the  one  hundreti  and  fifty  thousand  dollars  above  mentioned,  for  the 
present  value  of  the  woik  done  on  the  said  line  of  railway  by  the 
said  company. 

In  pursuance  of  the  authority  given  him  by  this  Act 
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1890      (50-51  Vic.   c.  2Y),  to  which  I  shall  hereafter  refer  as 

The      the  Special  Act,  the  Minister  of  Railways  and  Canals, 

MoNTREAi.  ^j^  July,  1887,  took  possession  of  a  portion  of  the  com- 

EuROPEAN  pany's  line  and  works  and  proceeded  to  construct  the 

Like      line  of  railway  thereby  authorized.  From  Oxford  Junc- 

Railway  ^iqjj  iq  Pugwash  the  Q-overnment  line  is  identical,  sub- 

v^OMPANY 

v.        stantially,  with  the  company's  line  ;  but  from  Puj?wash 

The  Q^gg^'- Junction,  easterly,  only  four  miles  of  the  latter  have 

*^JJJ"*    been  followed  and  utilized  in  constructing  the  former. 

jmo^iunt,  rpi^^g  j^^^  ^^^  ^^^  circumstaucc  that  a  large  part  of  the 

materials  provided  by  the  company  for  the  construction 
of  the  road  were  not  used  by  the  Minister,  give  rise  to 
an  important  question  whether,  under  the  Act  last 
referred  to,  the  Minister  could  acquire  by  expropriation 
a  portion  only  of  the 

"  works  constructed  and  the  property  owned  by  tlie  company  in  con- 
"  nection  with  the  said  line  of  lailwav  between  Oxford  and  New 
"Glasgow ;" 

or  whether  if  he  took  part  he  was  not  bound  to  take, 
or  at  least  to  pay  for,  the  value  of  the  whole  of  such 
works  and  property. 

Under  the  general  expropriation  Acts,  the  Minister 
could  undoubtedly  have  taken  part  only  of  the  com- 
pany's works  and  property ;  btit  in  that  case  the  com- 
pany would  have  been  entitled  to  compensation  not 
only  for  the  part  so  taken  but  also  for  damages  for 
injuriously  affecting  the  portion  that  was  not  taken. 
The  Special  Act,  however,  makes  no  provision  for  com- 
pensation for  any  injurious  affection,  but  limits  the 
compensation  to  the  then  value  of  the  work  done  on  the 
said  line  of  railway  by  the  company,  less  the  amount 
expended  out  of  the  one  hundred  and  fifty  thousand 
dollars  voted  for  the  settlement  of  unpaid  claims  of 
sub-contractors  and  others  for  labor,  board,  and  like 
matters  in  the  construction  of  the  railway.  There  are, 
it  will  be  seen,  no  words  in  the  Act  expressly  authoriz- 


..1 
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ing  the  Minister  to  take  part  of  the  company's  works,      l®^ 

making  due  compensation  to  the  company  therefor.      the 

The  authority  is  to  acquire  the  company's  works  and  ^^f^^^^^ 

property,  paying  for  the  value  of  the  work  done,  not  European 

Short 
on  part  of  the  line  of  railway,  but  on  the  line  of  rail-      line 

way.    It  appears  clear  to  me,  therefore,  that  whether  5^'^^^^ 
the  Minister  made  use  of  all  the  works  constructed        v. 
and  the  property  owned  by  the  company,  in  connection   ^  _i^"^*^' 
with  the  line  of  railway  between  Oxford  and  New   "^5?"* 

Grlasgow,  or  not,  the  compensation  to  which  it  is  en-      

titled  is  in  either  case  to  be  determined  by  the  value 
in  188*7  of  the  work  done  on  the  line  of  railway. 

This  leads  us  to  consider  what  the  company  is 
entitled  to  under  the  words  **  present  value  of  the 
work  done."  Mr.  Henry  and  Mr.  Ross,  for  the  com- 
pany, contended  that,  looking  at  the  Special  Act  and 
the  surrounding  circumstances,  something  more  than 
compensation,  or  the  mere  value  of  the  work  done,  was 
intended;  that  such  compensation  would  be  inade- 
quate and  inequitable,  and  that  the  Special  Act  con- 
templated reimbursement.  But  while  I  readily  agree 
that  a  narrow  construction  should  not  be  given  to  the 
words  "  work  done,"  I  do  not  think  that  it  was  the 
intention  of  Parliament  to  reimburse  the  company  for 
all  its  expenditure  upon  the  railway  between  Oxford 
and  New  G-lasgow,  irrespective  of  the  question  as  to 
whether  or  not  such  expenditure  had  contributed  to, 
or  was  then  represented  in,  the  value  of  the  company's 
works  and  property.  That  appears  to  be  clear  from 
the  preamble  in  which  we  find  it  recited  that  the 
company 

"having  represented  that  they  had  expended  a  considerable  sum  of 
"money  in  prosecuting  the  said  work  prior  to  failure  in  carrying  out 
"the  agreement,  it  is  desirable  that  they  should  be  reimbursed," 

not  the  sum  so  expended,  but 

"  8uch  sum,  if  any,  as  they  shall  establish  in  court  that  they  are  eu titled 
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1890       "  to  for  the  present  value  of  the  work  done  on  the  said  line  of  railway 
"i;"^       "  by  the  said  company," 

Montreal  aj^j  the  words  quoted  are  followed  as  will  be  seen  in 

European  the  enacting  clauses  of  the  Act.     I  think  that  it  is 
^iNB^     reasonable  and  proper  to  conclude  that  the    words 

Railway   "  work  done  "  are  used  in  as  large  a  sense  as  the  words 
V,        "  works  constructed  and  property  owned  by  the  said 

The  QPEg»»company,**  but  that  the  duty  devolves  upon  the  court 
of  determining  the  value  thereof  in  the  year  1887. 

There  are  two  ways  in  which  such  value  may  be 
determined,  the  one  by  taking  the  actual  cost  of  the 
works  and  property,  making  proper  deductions  for 
depreciation  and  for  any  moneys  uselessly  or  waste- 
fully  expended,  and  the  other  by  taking  the  value  of 
such  works  and  property  as  estimated  by  competent 
witnesses.  The  evidence  affords  the  materials,  not  in 
either  case  wholly  satisfactory,  of  proceeding  in  either 
of  the  two  ways  mentioned,  and  of  comparing  to  some 
extent  the  results  of  such  methods. 

In  the  first  place  it  will,  I  think,  be  found  convenient 
to  examine  the  evidence  in  respect  of  the  money  ex- 
pended in  the  undertaking  and  ascertain  the  conclueion 
to  which  it  leads.  Now  as  to  this,  with  one  exception 
to  which  I  shall  refer,  the  evidence  as  to  the  amount 
of  money  expended  is  satisfactory,  and  there  can,  I 
think,  be  no  doubt  that  on  the  whole  the  prices  paid 
by  the  company  for  labor  and  materials  were  fair  and 
reasonable.  But  the  evidence  as  to  the  amount  of  labor 
done  and  materials  furnished  for  the  work  is  open  to 
the  serious  objection,  made  by  Mr.  Grraham  for  the 
respondent,  that  the  engineers  immediately  in  charge 
of  the  different  branches  of  the  work  were  not  called 
to  testify  to  the  correctness  of  the  measurements  and 
returns  that  they  rendered  to  the  Chief  Engineer,  and 
on  which  he  made  the  estimates  and  gave  the  certifi- 
cates that  constituted  the  authority  and  evidence  for 
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the  payments  made  both  by  the  company  and  His      ^390 

Honor  Judge  Clark,  the  commissioner  appointed  by      the 

the  Government  to  expend  the  appropriations  made  by  ^^^^^^^^ 

Parliament  for  settling  the  unpaid  claims  of  sub-con-  European 

tractors  and  others  for  labor,   board,  &c.,  to  which  I      lm^e 

have  referred.     That  omission  is  the  more  unfortunate  R^^wat 

Company 

seeing  that   there  can,  I  think,  be  no  doubt  that  the        v, 
company  in  some  cases,  of  which  Dewar's  Bridge  is  an    ^^  Qobbn. 
example,  failed  to  get  value  for  the  money  expended  "'JJJ"* 
by  it  becans^^  of  the  neglect,  if  nothing  worse,  of  the '**f^I!r**' 
officer  in  charge  of  his  duty  to  see  that  all  work  was 
done  in  a  proper  manner  in  accordance  with  the  con- 
tract and  specifications.     There  appears  to  be  no  doubt 
that  in  some  instances  the  engineers  immediately  in 
charge  passed  work  not  properly  done  ;  and  this  fact 
tends  to  weaken  the  probability  that  their  measure- 
ments  and  the  reports  made  by  them  to  the  Chief 
Engineer  were  faithfully  and  honestly  made.    It  is 
only  fair,  however,  to  observe  that  almost  all  of  the 
contractors  were  called,  and  that  their  evidence,  so  far 
as  the  opinion  of  men  who  made  no  measurements  but 
who  had  experience  in  such  work  and  matters  could 
do   so,    sustained    the   measurements  and  quantities 
which  the  Chief  Engineer  certified ;  and  in  the  cases  in 
which  such  contractors  were  not  called  there  is  no 
occasion  for  any  suspicion  that  their  evidence  would 
have  taken  a  different  direction.    With  reference  to 
the  timber  account  it  should  also  be  added  that  Mr. 
Salter,  the  company's  inspector  of  timber,  was  called 
as  a  witness  and  that  he  produced  his  books. 

Attached  hereto,  marked  **A,"*  is  a  statement  of  the 
moneys  expended  by  the  company  and  by  the  Q-ov- 
emment  in  respect  of  work  done  and  liabilities  incurred 
by  the  company  up  to  September,  1883.  From  this 
statement  it  will  be  observed  that  in  some  cases  the 
Government,  through  Judge  Clark,  paid  balances  due 

*  Reporter's  Note. — See  page  187. 
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1890      for  work  done  and  materials  supplied  in   respect  of 

The      which  the  company  had  paid  part,  and  in  other  cases 

^^and"^^  the  whole  amount  was  paid  by  the  Q-overnment,  the 

European  company  not  having  paid  anything,  and  it  might  at 

Line      ^^st   sight  appear  reasonable  to  conclude   that  after 

Railway  making  such  payments  it  would  not  be  open  to  the 
Company  o  xr  j  xr 

V,  Government  to  contend  that  the  measurements  or 
^_^^^'quantities  were  not  correct.  But  more  consideration 
^^iS?"*  of  the  circumstances  under  which  payments  were  made 
jgdgniwt.  ^y  ^j^^  Government  leads,  I  think,  to  a  different  con- 
clusion. The  appropriation  was  made  by  Parliament 
to  settle  claims  against  the  company,  and  when  the 
commissioner  was  furnished  by  the  claimants  with 
certificates  from  the  Chief  Engineer,  given  at  the  time 
when  the  company  was  expecting  itself  to  pay  such 
claims,  and  before  the  intention  of  Parliament  to  make 
the  appropriation  was  disclosed,  and  for  that  reason 
free  from  suspicion,  I  do  not  see  that  he  was  called 
upon  to  carry  his  investigation  any  further,  or  to  go  to 
the  great  expense  of  examining  into  the  correctness  of 
the  measurements  and  returns  upon  which  such  certi- 
ficates-had been  given.  The  company  admitted  the 
liability  ;  there  was  nothing  to  suggest  collusion  be- 
tween it  and  any  of  the  claimants,  and  there  was  no 
occasion  to  pass  upon  the  measurements  referred  to, 
and  therefore  it  appears  to  me  that  it  would  be  un- 
reasonable to  conclude  that  in  this  enquiry  the  Govern- 
ment are  precluded  by  what  was  then  done  from  con- 
testing their  accuracy.  There  is  another  matter  in 
reference  to  the  final  estimates  given  by  the  Chief 
Engineer  of  the  company  to  which  I  ought  to  refer.  It 
appears  that  he  told  Judge  Clark  that  he  had  esti- 
mated quantities  amounting  in  value  to  about  $20,000 
more  than  he  would  have  certified  for  if  the  company 
had  gone  on  with  the  work  ;  but  he  explained  that 
materials  had  been  provided  by  the  contractors  and 
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work  had  been  done  by  them  which  would  have  been       1^90 

taken  up  in  the  monthly  estimates  if  the  company  had       the 

continued  its   operations,   but  which,  as    work  had  ^^^^^^^ 

stopped,  the  engineers  were  instructed  to  include  in  European 

the  final    estimates.     For  instance    there    were,    he      lhje 

stated,  stone  on  the  line  and  in  quarries,  timber  at  the  Railway 

^  Company 

mill,   cement  and  other  materials    and    work.    The        v. 
engineers,  he  added,  were  instructed  to  give  a  full  esti- ThbQueen. 
mate  of  these  in  the  sense  of  a  final  estimate,  and  not  **Sr  "* 
in  the  sense  of  an  excessively  liberal  estimate,  and  the  ^**— ***^ 
quantities  returned  did   not,  he    states,   exceed  the 
amount  of  work  done. 

But  to  return  to  the  examination  of  statement  "  A  " 
of  money  expehded,as  mentioned,on  the  undertaking  by 
the  company  and  the  Government,  and  to  the  deductions 
to  be  made  therefrom,  to  ascertain  the  value,  in  188^7, 
of  the  works  constructed  and  property  owned  by  the 
company, — assuming  the  measurements  and  quantities 
given  in  the  certificates  of  the  Chief  Engineer  to  have 
been  correct. 

The  total  amount  expended  for  engineering  and 
instruments  and  camp  equipage  ($37,158.22)  is  no 
doubt  very  large.  Mr.  Burpee,  one  of  the  witnesses 
says,  that  for  a  road  such  as  this  he  has  been  accus- 
tomed to  allow  $500  per  mile  for  a  complete  railway  ; 
and  at  that  rate  the  sum  expended  ought  not  to  have 
been  exceeded  had  the  railway  been  finished.  There 
were,  it  appears,  more  trial  lines  surveyed  than  is  usual ; 
but  I  cannot,  under  the  evidence,  say  that,  looking  to 
the  arrangements  of  the  company  with  the  Govern- 
ment, and  all  the  circumstances  of  the  case,  any  of 
them  were  unnecessary.  The  same  is  true,  I  think,  of 
the  surveys  at  Pictou  Harbor,  which  involved  a  very 
considerable  expenditure.  The  items  now  under  con- 
sideration include  a  sum  of  |6,144.23  alleged  to  have 
been  expended  by  Mr.  W.  S.  Green,  who  was  the  Chief 
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1890      Engineer  oi  the  company  when  the  first  preliminary 

The      surveys  were  made.     Strictly  speaking,  there  is  no 

^^^AND^^^  legal  evidence  before  the  court  that  this  amount  was 

European  disbursed,  no  witness  with   any  personal  knowledge 

Short 

Line      thereof  having  been  called.     It  is  clear,  however,  from 
Railway  i}^q  evidence,  that  Mr.  Green  was  at  work  on  these  pre- 

COMPANY      .      .  ^    ^ 

V.  liminary  surveys,  and  that  he  had  assistant  engineers 
HEguEBN.^^^  others  employed  under  him,  but  that  their  surveys 
!"•  were  not  conducted  with  prudence  and  economy.  In 
a  letter  to  the  secretary  of  the  company,  of  September 
26lh,  1882,  he  mentions  the  criminal  extravagance  of 
two  engineers  who  had  been  discharged,  and  elsewhere 
in  his  correspondeuce  he  explains  the  causes  that  led 
to  such  large  expenditure  for  this  service. 

With  reference  to  the  expense  incurred  for  instru- 
ments and  camp  equipage,  Mr.  Snow  says  that  the 
amount  of  $225  represented  by  voucher  40  for  in- 
struments for  Brett,  was  refunded  and  should  not 
appear  anywhere,  and  it  is  a  question  whether  any 
part  of  this  expenditure  which  seems  to  have  been 
rendered  necessary  because  of  the  employment,  during 
the  early  part  of  the  company's  operations,  of  engineers 
from  the  United  States  who  had  no  instruments,  should 
be  allowed.  In  addition  to  the  deduction  of  $225 
the  following  deductions  should  be  made  in  respect  of 
the  items  under  consideration,  as  the  expenditure  was 
not  incurred  on  account  of  the  Oxford  and  New  Q-las- 
gow  Railway,  but  on  account  of  other  enterprises  of 
the  company : — 

Part  of  amount  of  voucher  244  paid  to  C.  L.  Snow 
in  respect  of  starting  surveys  in  Cape  Breton 
and  New  Brunswick $240  00 

Part  of  amount  of  voucher  245   paid  to  Snow  in 

respect  of  surveying  party  in  New  Brunswick...       90  00 

Part  of  amount  of  voucher  248  paid  0.  L.  Snow  to 
reimburse  balance  paid  moving  Cushing's  camp 
to  Port  Hawk esbury 5  00 
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^ount  of  voucher  247,certain  expenses  of  engineers  189C 

at  Port  Hawke-^burv 97  83  'py^ 

Amount  paid  by  Conant  to  one  McLellan  for  services  Montr 

as  axeman  in  Cape  Breton 14  00  and 

fconant  also  advanced  $206  to  Gushing,  but  that  Europ] 

was  charged  against  the  latter  by  Judge  Clark  in  j^j^j 

settling  up  the  accounts  of  the  Oxford  and  New  Railw 

Glasgow  branch.)  ^^^^ 

TheQu 


$446  83 

The  tottil  expenditure  for  superintendence,  stationery ,,^4 

ting,  advertising,  telegraph  bills,  and  sundry  and 

general  expenses  amounted  to  $16,12*7.18.      At   the 

hearing  of  the  case,  on  objection  taken  by  counsel,  I 

^^I^i'esBed  the  view  that  legitimate  and  proper  disburse- 

^^^^ts   of  the  classes  mentioned  were  represented  in 

tixe    v^alue  of  the  work  done  by  the  company,  and  I 

^a.^\re  since  seen  no  reason  to  change  the  opinion  I  then 

®^I>ressed.     It  is  obvious,    I  think,  that  no  company 

*"     l>e"r8on  can  construct  a  railway  without  being  at 

^^-*^^    <3harge  for  such  services,  and  that  such  expendi- 

^    ^^^    increase  the  cost  and  must,  if  prudently  made, 

l:»resented  in  the  value  of  the  works  constructed. 

th  reference  to  the  amount  of  such  charges  in  the 

^_  ^^^^Xit  case,  it   appears  tome   that  some  ought  not, 

any  circumstances,  to  be  allowed,  and  others  are 
►T)le  to  the  larger  enterprises  of  the  company,  and 
.,  *^<::^  the  Oxford  and  New  Q-lasgow  Railway.   I  shall, 

^^      lore,  make  the  following  deductions  : — 


tor 


be 


rt  of  amount  mentioned  in  voucher  11  paid  to 
Charles  L.  Snow,  for  ceitain  expenses  at  Pictou.  $     18  00 

^rt  of  amount  mentioned  in  voucher  50,  to  Charles 
L.  Snow,  for  expeLses  at  New  York,  Toronto, 
Ottawa,  Montreal,  and  Halifax 142  80 

^rt  of  amount  mentioned  in  voucher  51  paid  to 
Charles  L.  Snow,  for  expenses  at  Halifax,  get- 
ting legislation  in  regard  to  Eastern  Extention 

and  Cape  Breton 82  86 

^^Jnount  of  voucher  197  paid  to  C.  L.  Snow,  in 
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1890  respect  of  expenses  incurred  in  April  and  May, 


1883,  relative  to  obtaining  legislation  at  Ottawa.    1,056  67 

Montreal  Amount  of  voucher  208  paid  to  Burland  Litho- 

AND  graphic  Company,  Montreal,  in  May,  1883,  for 

EOROPBAN  pamphlets,  maps,  &c 99  50 

Line  ^^^'^  ^^  amount  of  voucher  244  paid  to  C.  L.  Snow, 

Railway  in  respect  of  expenses  of  getting  subsidy  in 

Company  j^^^  Brunswick  (evidence  p.  280) 100  70 

The  Queen. 


Jl,500.42 

^^*  The  furniture  for  which  a  charge  is  made  in  the  ac- 
counts has  been  retained  by  the  company  and  is  still 
in  its  possession.  It  appears  from  the  evidence  of  Mr. 
Snow  that  its  value  at  present  is  not  considerably  less 
than  when  it  was  new.  In  the  nature  of  things,  how- 
ever, there  must  have  been  some  depreciation,  and  as 
any  company  constructing  the  railway  in  question 
would,  I  think,  have  been  at  some  charge  in  this  re- 
spect, I  shall  allow  $  100  for  the  use  of  furniture  during 
the  time  that  the  company's  operations  on  the  railway 
were  in  course  of  progress. 

The  charge  for  claims  paid  is  made  in  respect  of  the 
price  paid  for  a  steer  killed  by  one  of  the  surveying 
parties,  and  should  be  deducted. 

The  horses,  waggons,  sleighs,  harness,  and  things  of 
that  class,  representing  the  expenditure  of  $474.50, 
have  either  been  sold  or  retained  by  the  company.  I 
think,  however,  that  a  sum  say  of  $100  should  be 
allowed  for  the  use  made  of  them  by  the  company's 
officers  during  the  construction  of  the  works  in  question. 

In  addition  to  the  sum  of  $104.50  paid  for  legal 
expenses,  the  company  incurred  a  liability  for  the 
salary  of  a  solicitor  at  Halifax  for  three  years  at  $1,000 
per  year.  For  the  year  during  which  the  company 
was  engaged  on  the  works  in  question  this  salary 
constitutes,  I  think,  a  proper  charge  against  such 
works. 

I  do  not  think  the  item  of  $71.86   for  cutting   ice 
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around  piling  should  be  allowed.    The  expenditure      i^^ 

may  have  been  very  necessary  to  preserve  or  protect       the 

the  piling,  but  it  could  not  have  added   anything  to  ^^^^^^^^^^ 

its  value.  European 

The  track  cars  and  trolleys  have,  v^ith  Mr.  Snow's      l,^^' 

consent,  been  used  by  one  of  the  contractors  under  the  Railway 

,  1       ^  Company 

uovemment,  nnder  an  agreement  to  pay  the  Gov  em-        v. 

ment  or  the  company  according  as  to  which  is  deter-      ^vJubkn. 

mined  to  own  them.     I  think  they  were  part  of  the  "•J^"" 

company's  property  that  the  Government  were  under '*^ 

the  Act  bound  to  pay  for  if  they  acquired  any  of  such 

property,  and  I  shall  therefore  allow  the  charge  made 

in  respect  of  the  same. 

It  will  be  observed  that  in  the  amounts  indicated  in 
statement  "  A"  as  having  been  paid  by  the  Govern- 
ment, are  included  several  items,  aggregating  $t, 756.79, 
which  are  connected  with  the  distribution  of  the  ap- 
propriation made  by  Parliament  to  which  I  have 
referred  and  which  cannot  be  said  to  be  repre- 
sented in  the  value  of  the  works.  To  these,  the  last  five 
items  in  the  statement,  I  shall  have  occasion  to  refer  at 
greater  length  in  discussing  another  branch  of  the  case. 

The  result  of  the  present  examination  of  statement 
"A"  is  indicated  in  the  paper  attached  hereto  marked 
"  B,"*  showing  the  cost  of  the  works  and  property  of 
the  company,  without  the  right  of  way,  to  have  been 
1271,070.85,  of  which  the  company  disbursed  the  sum 
of|  1 29,991.85,  and  the  Government  the  sum  of  $141,071^. 

In  the  autumn  of  the  vear  1887,  the  Minister  of  Bail- 
ways  and  Canals,  desiring  to  procure  a  fair  and 
reasonable  estimate  of  the  then  actual  value  of  the 
work  done  by  the  company,  instructed  Messrs.  E.  R. 
Burpee  and  Eichard  C.  Boxall,  two  engineers  of  stand- 
ing and  experience,  to  make  an  examination  of  the 
company's  works  and  to  report  to  him.     Neither  Mr. 

*  Reporter's  Note.— See  page  190. 
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189()      Burpee  nor  Mr.  Boxall  was  able  to  be  present   at  the 

The      examination  of  witnesses  before  the  conrt,  bnt  their 

^^AND^^^  report  was  put  in  evidence,  and  both  were  examined 

European  by  commission,  and  stated  the  manner  in  which  they 

Line      carried  out  the  instructions  of  the  Minister.  I  have,  for 

Railway  convenience  of  reference  and  comparison,  attached  here- 

COMPANY 

t\  to,  marked  **  C,"  a  copy  of  Mr.  Burpee  and  Mr.  BoxalPs 
The  Q^^^* evidence  *,  and  a  statement  giving  an  analysis  of  their 
■•JJ5™  report,  showing  the  amount  of  work  done  and  the 
average  prices  allowed ;  from  which  it  will  appear  that 
they  found  the  value  of  all  the  work  done  to  be  less 
than  the  amount  paid  by  the  G-overnment  in  respect 
thereof,  to  say  nothing  of  the  amount  disbursed  by 
the  company.  It  is  obvious,  however,  that  they  have 
not  made  any  allowance  for  many  things  in  respect  of 
which  the  company  incurred  expenses,  and  which,  in 
the  view  I  entertain  of  the  matter,  ought  to  be  taken 
into  consideration.  But  it  will  be  seen  that,  having 
regard  only  to  works  constructed,  there  is  a  large  and, 
in  some  cases,  I  think,  an  unaccountable  difference 
between  the  quantities  of  such  works  as  indicated  by 
the  certificates  of  the  company's  Chief  Engineer  and 
by  the  measurements  and  calculations  made  by  Messrs. 
Burpee  and  BoxalL  To  take  a  single  instance :  the 
company  paid  for  462,812  cubic  yards  of  earth,  while 
Messrs.  Burpee  and  Boxall  return  only  803,340  cubic 
yards,  showing  the  large  difference  of  160,000  cubic 
yards.  Making  every  allowance  for  waste,  this  dif- 
ference cannot  be  explained  on  any  other  theory  than 
that  either  the  measurements  and  returns  which  the 
Chief  Engineer  of  the  company  took  as  the  basis  of 
his  estimates,  or  those  made  or  UBed  by  Messrs.  Burpee 
and  Boxall,  or  both,  were  not  correct.     It  appears  from 

*  Reporter's  Note  :  The  evi-  here,  but  the  analysis  of  their 
dence  of  Messrs.  Burpee  and  report  will  be  found  on  page 
Boxall    has    not     been    printed     191. 
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their  evidence  that  Messrs.  Burpee  and  Boxall  relied      i^9^^ 
considerably  upon  measurements  that  had  been  pre-      the 
yiously  made  by  Mr.  Gushing  and  Mr.   Dickie.     Both  Montreal 
of  the  gentlemen   were  witnesses  in  this  case,  and  it  European 
must,  I  think,  be  conceded  that,  so  far  as  Mr.  Gushing's      line^ 
measurements   were  concerned,  they  appear  to  have  Railway 
been  as  carefully  and  accurately  made  as  was  possible        v. 
under  the  circumstances  in  which  they  were  made.        QPBg»» 
On  the  other  hand,  Mr.  Burpee   says  that  in  certain  "•^JJ?^ 
cases  in  which  he  verified  Mr.  Dickie's  measurements'*^ 
he  found  them  too  small. 

Now,  I  confess  that  the  difficulty  of  deciding  as  to 
whether  I  should  follow  the  measurements  returned 
during  the  progress  of  the  work  by  the  company's 
engineers,  and  accepted  and  certified  by  the  company's 
Chief  Engineer,  or  those  subsequently  made  by  the 
gentlemen  to  whom  I  have  referred,  appears  to  me 
very  great,  but  it  is  one  from  which  I  cannot  escape. 
And  on  the  whole,  looking  to  all  the  circumstances  of 
the  case,  I  have  concluded  to  adopt  the  former,  making 
what  appears  to  me  proper  allowance  and  deductions  for 
defective  work,extravagant  or  unnecessary  expenditure, 
and  for  depreciation  in  value  of  the  works  constructed. 
But  while  I  do  not  adopt  Messrs.  Burpee  and  Boxall's 
report,  I  desire  to  say  that  I  think  it  entitled  to  the 
greatest  consideration,  especially  in  determining  such 
allowances  and  deductions. 

By  reference  to  the  Act  50-51  Vic.  c.  27,  already 
cited,  it  will  be  seen  that  the  court  is  to  adjudge 

"the  present  value  of  the  work  done  on  the  line  of  railway  by  the 
"company." 

At  the  date  when  that  Act  became  law  nearly  four 
years  had  elapsed  since  the  company  had  ceased  to 
prosecute  its  works  of  construction,  and  Parliament,  in 
the  use  of  the  language  I  have  quoted,  had,  without 
doubt,  in  view  that  the  value  of  the  works  and  pro* 

12 
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1890      perty  of  the  company  had,  during  the  interval,  depre- 
tSe      ciated  to  a  very  considerable  extent.  That  would  be  in 
^^AN^"^^  the  nature  of  things,  and  the  evidence  shows  clearly 
European  that  such  was  the  fact.     Now,  it  is  obvious  that  all  of 
Line     such  works  and  property  would  not  have  deteriorated 
Railway  equally,  but  it  would,  I  think,  be  found  difficult,  if 
17.        not  impossible,  to  adopt  any  mode  of  determining  such 
The  Vg^^^"^- deterioration,  except  that  of  ascertaining  some  fair  per- 
*'5Jr"*    centage  of  deduction  applicable  to  the  whole  expendi- 
ture. 

But  before  discussing  that  question  I  wish  to  say  a 
word  or  two  with  respect  to  the  word  "  value,"  as  used 
in  the  Act.  If  this  word  should  be  construed  as  indi- 
cating the  value  to  the  Q-overnment,  I  should,  of  course, 
be  obliged  to  make  much  larger  deductions  than  I 
propose  to  make,  and  it  might  be  that,  so  far  as  the 
works  only  are  concerned,  the  value,  as  given  by 
Messrs.  Burpee  and  Boxall,  would  not  be  far  out  of  the 
way  ;  for,  it  is  very  clear  that  much  of  the  work  done 
and  property  acquired  by  the  company  was  of  no  use 
or  value  to  ihe  Government.  But  the  general  rule  in 
cases  of  expropriation  is  to  allow  the  value  of  the  prop- 
erty expropriated  to  the  person  from  whom  it  is  taken, 
and  I  see  nothing  in  the  present  case,  or  in  the  Act,  to 
lead  me  to  depart  from  that  rule ;  and  I  shall  endeavor 
to  ascertain,  as  well  as  I  can,  what  would  have  been 
the  fair  value  in  1887  of  the  works  and  property  of  the 
company,  to  itself,  if  it  had  then  been  in  a  position  to 
resume  work,  or  to  any  company  that  might  have 
been  in  a  position  to  purchase  them  and  continue  the 
undertaking  upon  the  same  grades  and  standard  as 
that  upon  which  the  company  had  proceeded,  for  I 
think  that  it  is  possible  that  a  company  would  have 
utilized  some  of  the  works  that  the  G-overnment,  right- 
ly enough  according  to  the  grades  and  standards 
adopted  by  them,  condemned. 
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To  return,  then,  to  the  question  of  what  would,  in      1890 

ascertaining  the  value  of  the  company's  works  and      ^^ 

property,  be  a  fair  percentage  of  the  whole  cost  to  de-  Montreal 

duct  for  the  reasons  I  have  mentioned,  let  us  examine  European 

briefly  a  number  of  the  larger  items  of  expenditure      lh^jj 

mentioned  in  statement  **  A."*    The  expenditure  for  Railway 

Company 

engineering,  superintendence,  &c.,  cannot,  of  course,        v. 
be  referred  to  any  particular  part  of  the  company's        Q^^g^* 
work  that  could  be  examined,  and  the  deterioration  *^J— 
thereof  determined.     Such  expenses  are  referable  to^********* 
the  work  generally,  and  share,  I  think,  any  general 
depreciation  in  the  value  of  the  whole.     Besides,  we 
have  seen  that  some  of  the  expenditure  for  engineering 
was  incurred  extravagantly  and  without  useful  prac- 
tical results  to  the  company. 

With  reference  to  the  earth  work,  the  apparent 
quantity  thereof  would  be  lessened  by  both  sinkage 
and  shrinkage,  but  this  would  occur  in  any  case,  and 
does  not,  so  I  understand  it,  lessen  the  value  of  the 
work.  But  apart  from  this,  the  embankments  would, 
I  fancy,  be  subject  to  some  waste  from  the  wash  of 
water  during  seasons  of  rain.  There  is  evidence  of 
such  waste,  but  I  am  not  prepared  to  conclude  that  it 
would  be  represented  by  the  percentage  of  cost  that 
I  propose  to  adopt  as  the  measure  generally  of  depre- 
ciation and  loss  in  the  present  case.  But  this  consid- 
eration, taken  in  connection  with  the  large  discrepancy 
between  the  quantities  of  earth  work  certified  to  by  Mr. 
Snow  on  the  statements  and  returns  of  persons  whose 
evidence  is  not  before  me  and  the  quantities  returned 
by  Messrs.  Burpee  and  Boxall,  satisfies  me  that  the 
course  I  am  about  to  adopt  is  not  an  unfair  and  unreason- 
able one.  A  deduction  of  20  per  centum  from  the  quan- 
tity of  earth  for  which  the  company  paid  still  leaves 
them  nearly  6t,000  cubic  yards  more  than  Messrs.  Bur- 
pee and  Boxall  report  that  they  found  upon  the  ground. 

♦Reporter's  Note. — See  page  187. 
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1890  With  reference  to  the  masonry,  I  think,  as  I  have 

The      before  intimated,  that  the  conclusion  is  inevitable  that 

^^AND*^^^  much  of  it  was  not  properly  laid  in  the  first  place,  and 

European  it  is  clear  that  it  deteriorated  much  "during  the  four 

Line      years  that  it  was   exposed  to  the  weather,  especially 

Railway  i]^q  portions  of  it   that  were  in  course  of  construction 
Company  *^ 

V,        at  the  time  the  company  stopped   work,     I   am  of 

THEQuBBN.^p.j^.^^  that  its  value  as  a  whole  was  not  in  1887  more 

■•JJJ"*    than  two-thirds  of  its  first  cost  ;  and  the  same,  I  think, 

xudgmw,  ^^  ^^^^  ^£  ^Y^^  timber  and  other  materials  of  wood  and 

works  constructed  of  wood,  taking  them  as  a  whole. 
It  is  of  course  obvious  that  all  would  not  decay  equally, 
as  that  would  depend  largely  upon  the  character  of 
such  materials,  the  position  in  which  they  were  placed, 
and  the  exposure  to  which  they  were  subjected. 

I  think  that  all  payments  for  materials  not  delivered 
were  made,  not  by  the  company,  but  by  Judge  Clark 
for  the  Government,  and  I  have  had  some  doubt  as  to 
whether  or  not  the  rights  acquired  by  such  payments 
could  properly  be  taken  to  fall  within  the  term  "  works 
constructed  and  property  owned  by  the  company." 
Under  the  agreements  with  the  contractors  the  com- 
pany acquired  no  title,  and  were  not  bound  to  pay  for 
any  such  materials  until  they  were  delivered.  They 
were  included  in  the  final  estimates  because  the  work 
on  the  railway  had  ceased,  and  they  represented  labor 
expended  by  the  contractors.  Seeing,  however,  that 
the  Grovernment,  having  knowledge  of  the  settlements 
between  the  contractors  and  the  company,  paid  the 
amounts  agreed  upon  between  the  former  and  the  lat- 
ter in  respect  thereof,  and  took  assignments  of  the 
contractor's  claims,  they  were,  I  think,  in  a  position 
when  they  took  possession  of  the  railway  to  get  the 
benefit  of  the  work  so  done  and  paid  for. 

Then,  too,  it  seems  to  me  that  if  the  company  had 
been  a  going  concern  when  the  Q-overnment  expro- 
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priated  its  property,  it  would  hardly  have  occurred  to      18^ 

any  one  to  think  that  the  preparation  of  materials  in      the 

the  woods  or  quarries,  whether  this  were  done  directly  Montreal 

by  the  company  or  through  contractors,  was  not  part  European 

of  the  work  done  by  the  company,  and  I  do  not  see      lh,^ 

that  the  case  under  consideration  diifers  very  irreatly  R^lwat 

••'    °  "^    Company 

in  principle   from  that  suggested.     There   would,  of        v. 

course,  be  an  equal,  or  perhaps  a  greater  deterioration  TheQueen. 
in  the  value  of  materials  of  wood  so  situated,  but  sub-   "^JJ^ 
ject  to  this,  I  am  of  opinion  to  allow  the  items. 

I  am  of  opinion,  therefore,  under  all  the  circum- 
stances, to  deduct  from  the  cost  of  the  company's  work 
and  property,  as  given  in  statement  **  B,"  twenty  per 
centum,  as  being  a  proper  allowance  to  make  on  the 
whole  for  extravagant  or  useless  expenditure,  bad  or 
defective  work,  and  for  depreciation. 

The  company  organized  under  the  charter  obtained 
from  the  Parliament  of  Canada.  The  persons  who 
constituted  the  company  had  also  obtained  legis- 
lation from  the  Legislature  of  Nova  Scotia,  but  no 
organization  ever  took  place  thereunder.  It  hap- 
pened, however,  that  by  the  laws  of  Nova  Scotia 
provision  was  made  whereby  municipal  bodies  could 
aid  railway  enterprises  by  procuring  for  them  the 
right  of  way,  the  cost  thereof  being  assessed  against 
the  county.  Either  through  inadvertence  or  in  order 
to  obtain  the  aid  of  the  county  councils  of  Cumber- 
land, Colchester  and  Pictou  in  the  acquisition  of  its 
right  of  way,  the  company  proceeded  to  acquire  the 
same  according  to  the  provincial  laws,  and  not  in 
acordance  with  the  laws  of  the  Dominion  which  they 
should  have  followed.  The  right  of  way  was  staked 
out  through  the  three  counties,  and  the  company  went 
into  possession  thereof,  the  county  council  of  Cumber- 
land paying  to  the  proprietors  in  respect  of  that  part 
thereof  which  was  situated  in  that  county  the  sum  of 
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\890      $3,144.47,  and  the  county  council  of  Colchester  paying 

The      for  a  like  purpose  in  respect  of  the  portion  of  the  line 

^^^AND^^^  traversing  Colchester  the  sum  of  $6,39t.     Nothing  was 

European  paid  in  respect  of  the  right  of  way  in  Pictou  county. 

Line      I*  was  strongly  urged  by  counsel  for  the  Crown  at  the 

Railway  trial,  that  no  allowance  ouffht  to  be  made  to  the  com- 
Company  •  " 

V.  pany  in  respect  of  its  right  of  way.  I  am  unable,  how- 
E  Queen. ^^^^^  to  take  that  view.  The  irregular  proceedings  do 
"••JJJ^  undoubtedly  present  diflBiculties,  but  I  cannot  overlook 
the  fact  that  the  company  was  in  i)osse8sion  of  a  right 
of  way  for  which  the  sum  of  $8,541.47  had  been  paid. 
I  do  not  see  that  the  county  councils  of  Cumberland 
and  Colchester  could  make  good  any  claim  upon  the 
Government  to  be  reimbursed  the  amounts  so  paid  by 
them  respectively.  That,  it  appears  to  me,  is  a  matter 
to  be  settled  between  the  municipal  councils  interested 
and  the  company  ;  and,  besides,  the  company's  posses- 
sion was  worth  something.  I  shall  allow  the  com- 
pany in  respect  of  its  right  of  way  the  sum  of  $10,000. 

In  addition  to  the  moneys  expended  in  connection 
with  the  construction  of  the  works,  and  the  acquisition 
of  the  property  to  which  reference  has  already  been 
made,  the  company  has  disbursed  $42,479.38,  as  per 
statement  "  D,''^  in  the  maintenance  of  its  organization 
and  works,  in  its  attempts  to  secure  concessions  from 
the  Grovernment,  and  in  looking  after  its  interests 
generally.  With  reference  to  this  expenditure,  how- 
ever, I  have  no  hesitation  in  agreeing  with  the  con- 
tention made  by  Mr.  Graham  at  the  trial,  that  it  in 
no  way  added  to  the  value  of  the  company's  works  or 
property  ;  even  the  portions  of  such  expenditure 
that  were  more  immediately  incurred  for  the  preserv- 
ation of  the  company's  works  from  damage  by  ice, 
added  nothing  to  the  value  of  such  works. 

The  company  also  claimed  to  be  reimbursed  for  a 
fair   proportionate    part    of   the  expenses  incurred  at 

*  Reporter's  Note. — Sec  page  192. 
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the  head  office  at  New  York.  Statement  "  E  "*  is  a  copy  1890 
of  the  particxilaTS  of  the  whole  of  such  expenditure,  thb 
some  $20,000  of  which  represent,  speaking  generally,  Montreal 

AMD 

money  paid  and  liabilities  incurred  to  third  parlies ;  European 
and  the  balance  the  salary  of  the   president  of  the     ^^^ 
company,  for  which  he  took  stock  of  the  company.   So   Railway 
far  as  the  construction  of  the  Oxford  and  New  Q-lasgow     ^^^^^^ 
Railway  was  concerned,  the  services  rendered  at  Ne w  Th*  Q^^^sn. 
York  were  those  which  are  rendered  by  the  person  or 
company  that  supplies  the  money  for  and  promotes  the 
undertaking,  and  it  appears  to  me  that  while  a  reason- 
able amount  should  be  allowed  in  respect   of  such 
services,  that  they  are  of  the  class  that  fall  within  and 
are  covered  by  any  allowance  that  is  made  for  the  use 
of  money  expended  in  the  undertaking. 

As  to  that,  it  appears  to  me  reasonable  to  make 
an  allowance  for  the  use  of  the  capital  expended 
in  the  enterprise,  which  should,  I  think,  be  suf- 
ficient to  cover  the  risks  incurred  by  the  com- 
pany, and  any  profit  to  which  it  is  entitled. 
Especially  do  I  think  that  a  proper  course  to 
adopt  in  a  case  of  compulsory  sale,  such  as  results 
from  the  expropriation  in  this  case.  In  coming  to  that 
conclusion  I  do  not  overlook  the  fact  that  it  might  be 
said  that  the  expropriation  in  this 'case  difiers  from 
ordinary  expropriations,  and  that  looking  to  the  chance 
that  the  company  might  never  have  been  able  to  use 
or  dispose  of  its  works  and  other  property  to  advantage, 
the  Special  Act,  to  which  I  have  referred,  was  to  some 
extent  a  measure  of  relief  to  it.  I  cannot  from  the 
evidence,  however,  think  that  the  company  so  regarded 
it,  although  I  may  entertain  somewhat  strongly  the 
view  that  the  difficulties  in  the  way  of  its  resuming 
its  work,  or  of  making  an  advantageous  disposition  of 
its  property,  were  in  1887  very  great. 

Had  the  company  disbursed  the  money  representing 

*  Reporter's  Note. — See  page  193. 
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1890      the  total  cost  of  the  works,  I  should  not  have  thought 

The      it  unreasonable  to  have  allowed  a  snm  of  120,000  or 

^^AND^^^  $25,000  in  respect  of  the  matters  now  nnder  considera- 

EuRoPEAN  tion.     But  of  the  capital  expended  upon  the  works  the 

Short 
Line      Q-ovemment  provided  more  than  one-half,  besides  in- 

a)MPANY  ^^™^S  *^  expense  of  $7,756.79  in  closing  up  the  com- 

V,        pany*s  business    and  settling   with  the   contractors. 

TheQueen.q^  the  amount  of  $7,756.79  a  sum  of  $4,727.81  was 


Jfudcmeat. 


J5J?"*  paid  to  the  contractors  to  indemnify  them  for 
losses  sustained  by  the  breach  by  the  company  of  its 
contracts.  The  amount  paid  was  small,  but  it  saved 
the  company,  I  have  no  doubt,  a  great  deal  of  money, 
trouble  and  litigation.  Mr.  Snow,  the  company's  Chief 
Engineer,  had  in  his  final  estimates  included  interest, 
but  this  Judge  Clark  did  not  pay.  He  thought  it  fair, 
however,  in  certain  cases  to  make  to  the  contractors 
the  allowance  amounting  to  8f  per  cent,  of  the 
estimates  to  which  reference  has  been  made.  When  Mr. 
Snow  was  first  asked  in  respect  of  this  allowance  he 
said  that  he  had,  at  the  time  when  it  was  paid,  no 
knowledge  that  Judge  Clark  was  paying  it,  but  it 
appears  that  on  the  23rd  of  August,  1686,  he  wrote  Dr. 
Norvin  Greene  that,  as  he  had  telegraphed  him,  all  their 
contractors  had  been  settled  with  in  full,  had  given 
full  and  final  releases  and  assignments,  and  for  all 
claims  for  damages  for  stoppage  of  work  had  been  paid 
8f  per  cent,  on  the  face  of  their  estimates,  and  that  the 
company  was  thus  saved  $40,000,  which  he  (Snow)  con- 
sidered good  work. 

It  appears  to  me  reasonable,  therefore,  to  take  these 
matters  also  into  consideration  in  determining  the 
allowance  to  be  made  on  this  branch  of  the  case,  which, 
in  view  of  all  the  circumstances  of  the  case,  I  fix  at  the 
sum  of  $16,000. 

The  result,  then,  of  the  whole  matter,  according  to 
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the  views  I  have  expressed,  may  be  briefly  stated  as      18^ 
follows : —  The 

Total  cost  of  works  and  property.  1271,070.85  ^^^[2^^'' 

Deduct  20  per  centum  for  extra-  Edbopban 

vagant  expenditure,  bad  work  Line 

and   depreciation 64,214.17  Railway 

'^  GOMPANT 

^— —  V, 

♦216,866.68         The  Queen. 

Add  for  right  of  way 10  000.00  "^^T* 

Add  for  use  of  money,  expenses  at 
Head  Office,  &c.,  and  in  respect 
of  compulsory  sale 15,000.00 

Total  value  of  works  and  property 

in  1SS1.. $241,856.68 

Of  this  sum  of  $24^^856.68  there  was  expended  by 
the  Government,  out  of  the  appropriation  of  1 150,000 
made  by  Parliament,  the  sum  of  $141,079  in  settlement 
of  unpaid  claims  of  sub-contractors  and  others  for  labor, 
board  and  like  matters  in  the  construction  of  the  Oxford 
and  New  Glasgow  Railway. 

I  am  of  opinion,  therefore,  and  I  adjudge  that  the 
value  of  the  work  done  on  the  said  line  of  railway  by 
the  said  company,  construing  the  words  "  work  done  " 
in  as  large  a  sense  as  "  works  constructed  and  property 
owned  by  the  company,"  was,  on  the  first  of  July, 
1887,  $241,856.68.  From  that  sum,  if  I  may  properly 
express  an  opinion  in  respect  of  the  matter,  the  Minis- 
ter of  Finance  should,  I  think,  deduct  the  sum  of 
$141,079,  leaving  the  sum  of  $100,777.68  to  be  paid  to 
the  company,  or  to  whomsoever  is  entitled  thereto.  On 
the  latter  sum,  interest  should,  it  seems  to  me,  be  al- 
lowed from  the  date  last  mentioned  (July  1st,  1887). 

A  number  of  other  questions  were  discussed  during 
the  progress  of  the  case  arising  out  of  the  transaction 
between  Snow  and  the  trustees,  to  whom  he  purported 
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1890      to  give  an  assignment  of  the  company's  property  in 

The      Nova  Scotia,  and  to  confirm  which  the  Legislature  of 

^^AND^^^  Nova  Scotia  passed  an  Act ;  and  out  of  the  ausignments 

European  given  by  the  creditors  of  the  company  to  the  Crown, 
Short  . 

Line      the  relation  of  the  construction  company  to  the  plain- 

Railwat  iiff  company  and  other  like  matters.     It  appears  to  me, 
V,       however,  that  the  important  question   is  the  one  of 
HE^uEEN.^^I^^  and  that  it  is  unnecessary  at  the  present  to  de- 
"•SJ?^    termine  the  others.     I  shall,  therefore,  reserve  them, 
jud^Mkwi.  gjyjjjg  g^jjy  parfy  tho  right  to  apply  for  further  direc- 
tions. 
The  original  plaintiiBFs  are  entitled  to  their  costs. 

Judgment  for  plainttffa  with 
costs  to  original  plaintiffs,* 

Solicitor  for  plaintiiBFs  :   William  B.  Ross. 

Solicitor  for  defendant :   Wallace  Ghraliam, 


*  Reporter's  Note  : — On  the  pages  immediately  following  will  be 
found  the  Statements  referred  to  by  the  learned  Judge  in  the  above 
reasons  for  judgment. 
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The 
Montreal 

AND 

European 

Short 

Line 

Railway 

Company 

V. 

The  Queen. 


B. 

DEDUCTIONS  FROM  AND  ADDITIONS  TO   AMOUNTS  PAID 

BY  THE  COMPANY. 


lOit, 


Engineeriog 

Instrumenta  and  camp 
equipage 

Superintendence 

Stationery,  printing  and 
advertising 

Telegraph  bills 

Sundry  and  general  ex- 
penses  

Furniture 

Claims  paid 

Horses,  sleigh,  wagon,  kc . 

Legal  expenses 

Cutting  ice  around  piling. 


$36,740  09 

418  13 
12,286  49 

1,500  90 
101  03 

2,238  76 


Amt.  Paid. 


$37,158  22 


16,127  18 
461  71 

40  00 
474  50 
104  50 

71  86 


Deductions 


$671  S3 


Additions. 


1.500  42: 

*  361  71* 

40  00, 

374  50 

I 

71  86 


$1,000  00 


$3,020  32       $1,000  00 


DEDUCTIONS  FROM  AMOUNTS  PAID  BY  THE  GOVERNMENT. 


Compensation      3}     per 

cent 

Wallace  Graham..... 

$4,727  81 

393  45 

1,000  00 

683  53 

952  00 

$7,756  79 

Wm  Stewart 

Expenses  of  commission... 
G.  M.  Clark 

$7,756  79 

Dedactions 

Additions. 

Balance. 

Amount  paid  by  the  Com- 
pany   

Amount  paid  by  the  Gov- 
ernment  

$132,012  17 
148,835  79 

$3,020  32 
7,756  79 

$1,000  00 

$129,991  85 
141,079  00 

Total  costof  works,  &c. 

$271,070  65 

VOL.  II.] 


EXCHEQUER  COURT  REPORTS 


191 


1890 


c. 

This  statement  contained  the  evidence  in  full  of  the  witnessss  |Lf^i5,f». , 

Burpee  and  Boxall,  which  has  been  omitted,  and  the  following  : —  j^jgjy 

EUROFEAN 

ANALYSIS  OF  MESSRS.  BURPEE  AND  BOXALL'S  REPORT.  Short 

----..-.-.-.....-.•i....-.-i.-._.».-......-i_..— ^-^— i— ....  Line 

~  Railway 


Clearing 

Grubbing 

Earih  excaTatioD 

Rock       do  

Loose  rock  excavation 

Riprap 

Broken  stone 

Quarried  stone  delivered 

Ashlar       do  do 

Stone  from  Doherty  C  reek  Bay. 

Paving r. 

Gnl vert  masonry 

Masonry  in  cement 

Timber  in  cattle  guards 

Pine  timber 

Hemlock  timber 

Hemlock  ties 

Spruce  ties y 

Pole  fencing 

Box  drains 

Pile  briddng 

Telegraph  poles 

Cofferdams  and  pumping 

Examibing  and  locating 

Not  classified 


Quantities. 


Rate. 


Acres. 

do 
C.  yds. 

do 

do 

do 

do 

do 

do 

do 

do 

do 
B.M. 

do 

do 
No. 

do 

Rods 

No. 

L.Pt. 

Each 


458 

25J 

303,340 

460 

6,636 

150 

567 

474 

285 

180 

3 

1,437 

1,346 

7,000 

15,875 

34,-250 

57,400 

11,577 

1,095 

6 

1,970 

413 

300 

18,000 


$11  40 

64  92 

0  22 

0  67 

0  53 

1  00 

1  00 

2  00 

5  00 

4  00 

2  00 

4  84 

9  86 

5  00 

10  00 

5  00 

0  10 

Nil. 

0  22i 

10  00 

5  32 

0  50 

Amount.     Company 

V, 

The  Queen. 


$  6,227 

1,639 

67,000 

308 

3,542 

150 

567 

948 

1,425 

720 

6 

6,960 

13,274 

35 

159 

171 

5,740 


00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


245  00 

60  00 

10,480  00 

207  00 

300  00 
18,000  00 

477  27 

$137,640  27 
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D. 

The        expenditures  IS   CANADA   BY   EUROPEAN    AND    MONTREAL 
Montreal  SHORT  LINE  RAILWAY  CO.,  SEPTEMBER,  1883,  TO 

„    AND  NOVEMBER,  1685. 

European 
Short     " 
Line 
Railway 


(S*~l 

Company    S  g 


The  Queen.- 


PARTICULARS. 


for 


9 


68 
73 

23 
38 
G4 
29 
29 
56 
58 

65 


67 
21 


Expense.— Voucher  No.  245^ $232  11 

••  250 34  45 


(( 


251.. 


Less  $4, 16  already  credited. 


57  28 

$323  84 
$4  16 


Amount. 


4 
35 

46 
64 


Maintenance,  Rond  Bed 

^*  Organisation  

Advances  on  account  of  salaries  and  rent : — 

R.  H.  Gushing $  13  00, 

B.  A.  L.  Huntsman  175  00 

R.  F.  Boyd 5  00 

J.  H.  Black 50  00 

Alex.  McLellan.., 14  00 

W.  Conant 1,422  08 

0.  L.  Snow,  (Snow  charges  himself  with 

$14,652.96  for  this) 14,^30  42 

J.R.Salter 930  33 


!  $   319  66 

'        679  39 
1,061  73 


Amount  sent  up  by  Dr.  N.  Greene $19  255  63 

**      for  which  horse  "  Ned"  was  sold 45  00 


17,239  83 


$19,300  63 


$19,300  63 


Since  Statement  of  Sept.,  1883  : — 

Voucher  No.  252,  P.  P.  Dickinson,  $35,00  had  been 
credited  to  him  and  charged  to  Engineering 
Survey. 

Also  Voucher  No.  253,  J.  R.  Eaton,  $15.50  had 
been  credited  to  him  and  charged  to  En- 
gineering Construction. 

The  totals  of  expenditures,  however,  are  not 
changed  by  tnese  transfers. 


Disbursements  by  W.  Conant,  (see  above). 

*'  by  C.  L.  Snow,  Nov., '85,  to  July, 

1887. 


Disbursements  by  C.  L.  Snow,  July,  *87,  to  Oct., 

I  1889. 


See  Snow  Voucher,  ex  :  P.  7,  P.  8,  P.  9,  P.  10. 


I    19,255  63 
I    12,779  32 

!$32,034  95 
I    10,444  43 

$42,479  38 
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E.  1890 

EXPENDITURES  OF  THE  NORTH  AMERICAN  CONSTRUCTION  Co.,        "t^ 
EXECUTIVE  OFFICE,  FROM  OCTOBER,  1882,  TO  DECEMBER,  1888.  MONTREAL 

AND 

European 
Short 


Oct.,  1882. 


From  Oct.,  1882, 
to  May,  1885... 

From  May,  1885, 
to  May,  1^87... 


From  July,  1882, 
to  Dec,  1888... 

From  Oct.,  1882, 
to  Nov.,  1885... 

From  Oct.,  1882, 
to  May,  1885... 


OFFICE  FURNITURE. 

Carpets,  desks,  chairs,  presses,  &c  .. 

OFFICE  RENT. 

31  Months,  at  $100  per  month 

24  Months,  at  $28  per  month 

EXECUTIVE  SALARIES. 
President's  salary , at  $7,500  p.annum'    17,500  00 


Secretary's  salary,  at  $500  p.  annum. 

Clerk  (Stenographer),  at$40  p.  mth. 

STATIONERY. 
From  Oct.,  1882.! 
to  May,  1887...  Stationery,  Postage,  Copying,  Ac... 


Oct.,  1882. 


LEGAL  SERVICES. 


F.  S.  Joline,  (procuring  certificate, 
&c.) 
From  Mar.,  1883, 
to  Nov..  1887...  Wm.   McDougall,  (advice  drawing 

papers,  &c.) 


Oct.,   1882 
Sept.,  1884 


:(■■• 


Alexander  &  Greene,  (drawing  two 
sets  of  bonds  andmuttgages) 

PRINTING  AND  ENGRAVING. 


Aug.  30,  1884....  John  Polhcmus,  (printing pamphlet) 
Dec.  1,       *'  ....j  »'  »' 

ikpt.  3,       "  ....Snyderand  Black,  (engraving  map). 

Franklin  Bank  Note  Co.,  (engraving 

March,  1883 bonds) 

Dec.  2,  1884 ' 


(I 


(( 


TRAVELLING  EXPENSES 
Prom  May  to 
Sept.,  1883 Norvin  Greene,  Agent,  (in  London).. 


P.  F.  Greene,  Agent  (in  London).... 
P.  F.  Greene,  Prcst.  (in  Canada) 


From  July,  1884, 

to  Feb.,  1885... 
Prom  July,  1885, 

to  Nov.,  1887... 
From  Feb.,  1884, 

to  Nov.,  1887... 
FromMarchl883, 

to  Nov.,  1887... 
Sept.  3, 1885 


1882  to  1888,  in 
elusive 


N.  Greene, 

Erastus  Wiman, 
Edward  Kamper 


(in  Canada).... 
(in  Canada).... 


TAXES. 
7  Years'  Taxes,  at  $22  per  annum... 
Total 


13 


1,500  00 


$  500  00       Line 
Railway 

CoifPANT 
V. 

The  Queen. 

3,772  00 


1,240  00 
280  00 

100  00 

900  00 
1,000  00 

87  50 

15  38 

103  60 

50,240  00 


280  00 


2,000  00 


1,200  00 
2,G00  54 


4,006  92 


2,000  00 

3,500  Oo| 

I 

750  00 ' 


(in  Canada)....!        500  00 


250  00 
500  00 


7,500  00 


154  00 


$68,452  92 
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1890      THE  QUEEN,  on  the  information  of 

THE  ATTOENEY-GENERAL  FOR  THE  DO- ^  PLAINTIFF; 
MINION  OF  CANADA 

AND 

DANIEL   SiasWORTH Defendant. 

ExpioT^riation  of  lands  ftrr  P,EJ.  RaUway—34  Vic,  {P.EJ.)  c.  A— 
Construction  of— Effect  of  non-entry  of  Commissioners  on  land  taken. 

Under  an  Act  of  the  Legislature  of  Prince  Edward  leland  (34  Vic.  c  4 
8.  13)  the  Commissioners  who  had  charge  of  the  construction  of 
the  Prince  Edward  Island  Railway  were  authorized  to  enter  upon 
and  take  possession  of  any  lands  required  for  the  tracks  of  the 
railway,  and,  to  the  end  that  such  taking  bhould  operate  as  a 
dedication  to  the  public  of  such  lands,  they  were  required  to  lay 
off  the  same  by  metes  and  bounds  and  record  a  description  and 
plan  thereof  in  the  office  of  the  Registrar  of  Deeds  and  Keeper 
of  Plans  for  the  Island. 

By  arrangement  between  the  Commissioners  and  the  defendant  the 
boundary  line  between  the  railway  and  the  latter's  premises  was  de- 
flected from  the  course  originally  intended,  so  that  the  same  might 
not  interfere  wi  th  his  buildings,  and  the  land  damages  were  paid  and 
boundary  fences  erected  and  maintained  in  accordance  with  such 
arrangement.  Commissioners  subsequently  appointed  recorded 
in  the  office  of  such  Registrar  a  description  and  plan  which 
covered  the  land  that  their  predecessors  had  by  such  arrange- 
ment left  in  the  possession  of  the  defendant,  but  they  never  laid 
off  the  same  by  metes  and  bounds,  nor  were  in  possession  thereof. 

Held : — That  they  had  not  complied  with  the  statute,  and  that  the 
Crown  had  not  acquired  title  to  such  land. 

INFORMATION  of  intrusion  to  remove  the  defendant 
from  certain  property  situate  at  Cardigan,  King's 
County,  Prince  Edward  Island,  to  which  the  Crown 
claimed  title  as  forming  part  of  the  right  of  way  of  the 
Prince  Edward  Island  Railway. 

This  railway  was  constructed  under  the  provisions 
of  an  Act  of  the  Legislature  of  the  Province  of  Prince 
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Edward  Island,  34  Vic.  c.  4.     By  section  18  of  that  Act      1^90 
it  was  enacted  that : —  ThjTcJuekn 

*'  The  Commissioners  or  contractors  arc  authorized  c,      ''• 

"  to  enter  upon  and  take  possession  of  any  lands  requir-      

"  ed  for  the  track  of  the  railways,  or  for  stations,  and  ^r 
"  they  shall  lay  off  the  same  by  metes  and  bounds,  and 
"  record  a  description  and  plan  thereof  in  the  office  of 
'*  the  Registrar  of  Deeds  and  Keeper  of  Plans  for  this 
''  Island,  and  the  same  shall  operate  as  a  dedication  to 
"  the  public  of  such  lands,  &c." 

The  Commissioners  who  were  first  appointed  under 
the  said  Act  caused  a  survey  to  be  made  with  a  view 
to  running  the  right  of  way  through  the  defendant's 
property  at  Cardigan  ;  and  a  part  of  the  line  of  the 
track  so  surveyed  would  have  run  through  the  centre 
of  the  defendant's  dwelling-house.  The  defendant 
thereupon  claimed  a  large  sum  for  damages  if  that 
location  were  adhered  to,  and  the  Commissioners  had 
the  line  of  the  track  altered  so  that  it  ran  around  the 
defendant's  house  and  left  him  a  sufficient  right  of  way 
between  his  house  and  the  track.  In  consideration  of 
this  fact  the  defendant  agreed  to  accept  a  much  smaller 
sum  than  that  originally  claimed  by  him,  and  gave  a 
receipt  in  full  of  all  claim  for  damages  or  compensation 
on  account  of  the  railway  running  through  his  pro- 
perty. The  line  as  laid  off  by  metes  and  bounds  was 
then  altered  in  accordance  with  the  agreement. 

Subsequently,  when  the  contractors  proceeded  to 
construct  the  railway,  they  ran  that  portion  of  the  line 
in  the  immediate  vicinity  of  the  defendant's  house 
differently  from  the  course  so  settled  upon  ;  and,  after 
some  time,  defendant  agreed,  without  consideration,  to 
the  track  being  constructed  with  such  alteration,  leav- 
ing himself  in  possession^  of  one  hundred  and  tw^enty- 
three  one-thousandths  of  an  acre  of  land  between  his 
house  and  the  railway  track,  which  is  the  portion  of 
i3H 


196  EXCHEQUER  COURT  REPORTS.  [VOL.  IL 

1890      land  claimed  by  the  Crown  in  the  information.    No 

TheQueen  pl&i^  a-i^d  description  of  the  land  taken  was  recorded  by 

^'        the  Commissioners  first  appointed,  as  required  by  the 

statute. 

JiTf!!^.  The  original  Commissioners  having  resigned  office, 
they  were  succeeded  by  others,  who,  in  December, 
1874,  recorded  a  description  and  plan  in  the  ofiftce  of 
the  Registrar  of  Deeds,  by  which  they  purported  to  ex- 
propriate the  land  in  question  together  with  that 
which  was  covered  by  the  right  of  way.  These  Com- 
missioners did  not  enter  upon  and  take  possession  of 
such  land,  nor  did  they  cause  it  to  be  laid  off  by  metes 
and  bounds. 

In  the  year  1885,  after  the  defendant  had  been  in 
undisputed  possession  of  the  property  in  question 
some  twelve  years  since  the  date  of  his  agreement  with 
the  first  Commissioners,  and  had  erected  thereon  cer- 
tain buildings  for  use  in  connection  with  his  business, 
a  demand  was  made  upon  him  to  remove  such  buildings 
and  vacate  possession  of  the  property  mentioned,  as 
belonging  to  the  Crown. 

The  defendant  not  complying  with  such  demand, 
an  information  of  intrusion  was  filed.  To  the  Crown's 
allegations  in  such  information  the  defendant  pleaded 
a  specific  denial. 

Issue  joined. 

September  11th,  1890. 

Hodgson,  Q.C.  for  the  plaintiff ; 

Peters  for  the  defendant. 

The  facts  appearing  upon  the  evidence  are  substan- 
tially the  same  as  those  above  stated. 

SuRBlDGB,  J  :  It  is  clear  that  the  Commissioners  first 
appointed  did  not  acquire  the  lands  in  question  for  the 
Prince  Edward  Island  Railway.  They  did  not  take  the 
necessary  steps  to  devest  the  defendant's  title  by  per- 
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fecting  their  own,  but  by  an  arrangp.ment  with  him      is^ 
left  him  in  possession.    They  settled  the  land  damages  TheQueen 
on  the  basis  of  such  arrangement,  and  the  boundary  gi^g^QR^H 
fences  between  the  railway  and  defendant's  property 


were  erected  and  have  since  been  maintained  in  accord- ,  ^«»»   ^ 

ance  therewith.    Then,  in  reference  to  the  proceedings      

taken  by  their  successors,  we  find  that  they  never  laid 
off  the  land  in  dispute  by  metes  and  bounds,  and  that 
they  never  entered  upon  or  were  in  possession  of  the 
same.  They  have  recorded  a  plan  and  description 
covering  such  land,  but  that  alone,  even  if  it  were  not 
unintentionally  done,  is  not  a  sufficient  compliance 
with  the  statute.  There  will  be  judgment  for  the 
defendant  with  costs. 

Judgment  for  defendant  with  costs. 

Solicitor  for  plaintiflT:  E.  J,  Hodgson. 

Solicitor  for  defendant :  L.  H,  Davies. 
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1890      THE  QUEEN,  on  the  information  of 
SmTls        '^'^^  Attorney-Gknerat.   for  the  J     Plaintiff; 
'  _  '       Dominion  of  Canada 

AND 

JAMES   Mckenzie,    mary  mc-|j. 

KENZIE  AND  JOHN  STEWART...  ]  i^efendants. 

fi^xj^rofn-iaiion  of  laml — R.S,C.  c.  39 — Agreenmnt  to  deceit  a  certain  sum 
as  c(nnpctuiation — Specific  ferformaiice, 

DefeiidaTits  enier(Ml  into  a  written  agreement  to  sell  and  convey  to  the 
Ci'own,  by  a  good  and  sulticient  deed,  a  certain  quantity  of  land, 
reqiiiretl  for  the  purposes  of  the  Cape  Breton  Railway,  for  the 
sum  of  $1,:250.  At  the  date  of  such  agreement  the  centre  line  of 
the  railway  liad  been  staked  off  through  the  defendants'  pro))erty, 
and  they  were  fully  aware  of  the  location  of  the  right  of  way  and 
the  quantity  of  land  to  be  taken  from  them  for  such  pm-poses. 
Tlu^reafter,  and  within  one  year  from  the  date  of  such  agreement, 
the  land  in  dispute  was  set  out  and  ascertained,  and  a  plan  aud 
description  thereof  duly  deposited  of  record,  in  pursuance  of  the 
provisions  of  R.S.C.  c,  39.  Upon  the  defendants  refusing  to  carry 
out  their  agreement  on  the  ground  that  the  damages  were  greater 
than  they  anticipated,  and  the  matter  being  brought  into  court  on 
the  information  of  the  Attorney -General,  the  court  assessed  the 
damagi\s  at  the  sum  so  agreed  upon. 

Querre  : — Ls  the  Crown  in  such  a  case  entitled  to  specific  performance  ? 

IHIS  was  an  information,  filed  by  Her  Majesty's 
Attoniey-Gencral  for  the  Dominion  of  Canada,  praying, 
inter  alia^  for  a  decree  for  specific  performance  of  an 
agreement  made  between  the  defendants  and  the  Crown 
touching  certain  lands  required  for  the  purposes  of  the 
Cape  Breton  Railway. 

The  property  from  which  the  land  in  dispute  was 
taken  is  situated  in  the  town  of  Sydney,  Cape  Breton. 
On  the  3rd  day  of  December,  188*7,  the  defendant 
Mary  McKenzie,wife  of  the  defendant  James  McKenzie, 
was  owner  of  an  estate   in  fee   simple  therein, — ^the 
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defendant  John  Stewart  holding  a  mortgage  thereon      1890 
to  secure  payment  of  a  sum  of  $500  owed  him  by  the  TheQukbn 
said  first  named  defendants.     By  an  agreement  entered  ^cKenzie 

into  upon  that  date  by  the  defendants  James  McKenzie      

and  Mary  McKenzie,  they  agreed  to  sell  and  convey  •r  fmu. 
such  property  by  a  good  and  sufficient  deed  to  the 
Crown,  for  the  purposes  of  the  Cape  Breton  Railway,  in 
consideration  of  the  sum  of  $1,250.  At  the  time  of  enter- 
ing into  this  agreement  the  said  defendants  were  fully 
aware  of  the  location  of  the  railway  and  the  quantity 
of  land  to  be  taken  from  them  for  the  right  of  way. 
After  such  land  had  been  duly  set  out  and  ascertained 
and  a  plan  and  description  of  the  same  deposited  of 
record  with  the  Registrar  of  Deeds  for  the  county 
wherein  the  land  was  situated,  in  pursuance  of  the  pro- 
visions of  the  Revised  Statutes  of  Canada,  c.  39,  the  said 
defendants  declined  to  carry  out  their  agreement, — 
alleging  that  the  damages  were  greater  than  they  had 
anticipated  at  the  time  of  entering  into  the  same.  The 
Minister  of  Railways  and  Canals  thereupon  adopted 
the  proceedings  usual  in  a  case  of  expropriation. 

By  the  information  filed  in  the  case  the  Attorney- 
General  averred  the  sufficiency  of  the  amount  of  com- 
pensation so  agreed  upon  by  the  said  defendants, 
and  asked  for  a  declaration  by  the  court  that  the 
land  was  vested  in  the  Crown  in  virtue  of  the  pro- 
ceedings taken  under  The  Expropriation  Act,  52  Vic, 
c.  13, — adding  an  alternative  prayer  for  a  decree  for 
specific  performance  of  the  agreement  mentioned. 

The  defendants  by  their  pleas  denied  the  agreement 
set  out  in  the  information,  and  claimed  a  sum  of 
|4,000  as  compensation  for  the  lands  so  taken. 

Issue  joined. 

September  16th  and  17th,  1890. 

Borden,  Q.C.  for  plaintiff; 

Gillies  and  Drysdale  for  defendants. 
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1890  BuBBiDGE,  J.  DOW  (September  18th,  1890)  delivered 

TheQuekn  judgment . 

McEexzie.      ^^  ^^^  view  I  take  of  this  case  it  is  not  necessary  to 
consider  the  question  as  to  whether  or  not  the  Crown 
is  entitled  to  a  decree  for  the  specific  performance  of 
the  agreement  of  3rd.  December,  1887. 1  do  not,  however, 
accede  to  the  contention  made  for  the  defendants  that 
I  should  wholly  disregard  such  agreement  in  coming 
to  a  conclusion  as  to  the  amount  of  compensation  to 
which  they  are  entitled.     I  do  not  think  that  James 
McEenzie  and  his  wife  were  induced  to  enter  into  the 
same  by  any  misrepresentations  or  other  unfair  methods. 
The  former  had,  I  think,  the  means  and  the  opportunity 
of  ascertaining  what  land  was  to  be  taken  from  them  for 
the  railway,  and  how  the  property  was  to  be  affected 
thereby.     For  any  misapprehension  under  which  he 
may  have  rested,  he  must  himself,  I  think,  accept  the 
responsibility.    The  centre  line  of  the  railway  was  at 
the  (ime  of  the  making  of  the  agreement  indicated  by 
stakes  set  in  the  property.     He  knew  that  the  right 
of  way    was  to  be    100   feet  in  width.     The  plan 
exhibited  to  him  by  Mr.  McKeen  showed  the  land  to 
be  taken  and  the  location  of  the  railway,  which  it  is 
clear  has  not  since  been  altered.    The  agreement  was 
followed  by  the  filing  with  the  proper  Registrar  of 
Deeds,  and  within  a  year,  of  a  plan  and  description 
corresponding  in  respect  of  the  land  taken  and  the 
location  of  the  railway  with  that  exhibited  to  him  at 
the  time  the  agreement  was  come  to,  a  fact  to  which, 
perhaps,  some  additional  importance  attaches  by  reason 
of  the  terms  of  the  6th  section  of  the   Revised  Statutes 
of  Canada  c.  39,  now  in  substance  to  be  found  in  52 
Vic.  c.  13  s.  19. 

I  also  desire  to  add  that  I  come  to  the  conclusion 
that  I  am  about  to  state  independently  of  the  under- 
taking given  by  the  Crown  to  re-convey  to  the  defen- 
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dants  a  portion  of  the  land  taken,  though  I  am  glad  to       1890 
be  in  a  position  to  give  effect  to  such  undertaking  as  I  The  Queen 
think  it  will  be  of  advantage  to  the  defendants.  McKenzie. 

I  find  and  declare : —  ^HITL^ 

1.  That  the  lands  and  premises  described  in  the  infor-  ,„^£j^j, 

mation  in  this  case  are  vested  in  Her  Majesty  as  there*      

in  set  out : 

2.  That  the  defendants  are  entitled  to  be  paid  the 
sum  of  $1,250 ;  which  is  a  sufficient  compensation  to 
them  for  the  lands  taken,  and  for  the  injurious  affec- 
tion of  their  other  lands  in  the  pleadings  and  evidence 
mentioned : 

3.  That  the  defendants  are  entitled  to  have  re-con- 
veyed to  them  the  land  mentioned  and  described  in 
the  undertaking  filed  in  court. 

I  am  inclined  to  the  view  that  the  Crown  is  entitled 

^^  costs,  but  for  the  present  I  reserve  that  question  ; 

^d  it  may  be  that,  under  all  the  circumstances  of  the 

^>  the  Crown  will  not  move  for  judgment  therefor. 
-*  I'^serve  leave  to  either  party  to  move  for  further 
difBotiorxB. 

Judgment  far  plaintiff ;  costs  reserved. 

Solicitor  for  plaintiff:  W,  Graham; 

Solicitor  for  defendants  :  J,  A.  Gillies. 

^***^*^ter's  Note.— The  case  of  The  Queen  v.  McKinnon,  et  al  arose 

^      ^  ^tate  of  facts  similaT  in  all  material  respects  to   tliose  which 

lSdO\^  **ie  above  case,  and  judgment  (Burbidge,  J.  24th  September, 

otted  »r^^*  given  therein  for  the  Crown  upon  the  same  grounds  as  indi- 

^y  the  learned  judge  in  the  foregoing  reasons  for  judgment. 


\ 
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1890      THE  SAINT  CATHAEINES   MILL-i 
^^^.         ING    AND  LUMBER  COMPANY,  J   Pr-AiNTiFre  ; 
^'        AND  JOSEPH  O.  B.  LATOUR ) 

AND 

HER  MAJESTY  THE  QUEEN Defendant. 

Crown  domain — Territory  in  dispute  between  Dominion  of  Canada  and 
Province  of  Ontario — Permit  to  cut  timher — Implied  ioarranty  of  title 
— Sale  of  chattdi—  Breach  of  contract  to  issue  license —  Damages. 

A  permit,  iaauei  under  the  authority  of  the  Minister  of  the  Interior, 
under  which  the  purchaser  has  the  right  within  a  year  to  cut  from 
the  Crown  domain  a  million  feet  of  lumber,  is  a  contr^t  for  the 
sale  of  personal  chattels,  and  such  a  sale  ordinarily  implies  a  war- 
ranty of  title  on  the  part  of  the  vendor  ;  but  if  it  appears  from 
the  facts  and  circumstances  that  the  vendor  did  not  intend  to 
assert  ownership,  but  only  to  tmnsfer  such  interest  as  he  had  in 
the  thing  sold,  there  is  no  warranty. 

(2.)  The  Government  of  Canada  by  order-in -council  authorized  the 
issue  of  the  usual  annual  license  to  the  plaintiff  com[)any  to 
cut  timber  upon  the  Crown  domain,  upon  certain,  coudilions 
therein  mentioned.  The  company  did  not  comply  with  such  con- 
ditions, but  before  the  expiry  of  the  year  during  which  such 
license  might  have  been  taken  out,  proceedings  were  commenced 
by  the  Government  of  Ontario  against  the  company  under  wMch 
it  was  claimed  that  the  title  to  the  lands  covered  by  the  license 
was  vested  in  the  Crown  for  the  use  of  the  Province  of  Ontario, 
and  tlmt  contention  was  ultimately  sustained  by  the  court  of  last 
resort. 

Held,  that  there  was  a  failure  of  consideration  which  entitled  the  com- 
pany to  recover  the  ground  rent  paid  in  advance  on  the  Govern- 
ment's promise  to  issue  such  license. 

Quaire  : — ^Will  an  action  by  petition  or  on  reference  lie  in  the  Exchequer 
Court  against  the  Crown  for  unliquidated  damages  for  breach  of 
warranty  implied  in  a  sale  of  personal  chattels  ? 

L  HIS  was  a  claim  for  the  value  of  certain  logs  cut 
under  a  permit,  issued  under  the  authority  of  the  Min- 
ister of  the  Interior,  upon  territory  then  in  dispute 
between  the  Province  of  Ontario  and  the  Dominion  of 
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Canada, — such  logs  having  been  seized  by  the  Govern-       18^ 
ment  of  Ontario  ;  and  for  damages  for  loss  of  profits  The^int 
upon  the  lumber  which  might  have  been  manufac-  ^mi^^inq^^ 
tured  from  such  logs.  and  Lumber 

The  claim  came  before  the  court  upon  a  reference  by         „, 
the  Minister  of  the  Interior  under  the  provisions  of  50-  ThiQuben. 
51  Vic.  o.  16  sec.  28.  VJP^*"f 

of  Coniuicl. 

The  facts   appearing  upon  the  evidence  are  fully       

stated  in  the  judgment. 

February  1 7th,  18th,  19th  and  20th,  and  May  10th, 
1890. 

McCarthy  J  Q.C.  for  the  plaintiffs  : 

The  case  for  the  plaintiffs  may  be  divided  into  two 
branches  :  1st.  a  claim  for  damages  for  a  breach  of 
warranty  of  title  under  the  permit  to  cut  timber  issued 
to  the  plaintiffs  ;  and  2ndly.  a  claim  for  damages 
for  breach  of  contract  on  the  part  of  the  Crown  to  issue 
a  license  to  cut  timber  to  the  plaintiffs. 

The  plaintiffs  allege,  with  reference  to  the  subject  of 
the  first  branch  of  their  case,  that  under  the  permit 
they  had  cut  some  one  and  three-fourths  million  feet 
of  timber  in  saw  logs,  which,  before  they  had  convert- 
ed it  into  lumber  and  brought  it  to  a  market,  was 
taken  from  them  by  the  paramount  authority  of  the 
Ontario  G-ovemment,  and  they  were  thus  deprived  of 
the  value  the  timber  would  have  had  to  them  when 
sawn  and  sold. 

The  question  of  law  which  arises  here  is,  was  there 
any  implied  warranty  of  title  in  the  contract  between 
the  Government  and  the  company  ? 

The  language  of  the  permit  is  that  the  timber 
should  be  cut  for  **  barter  and  sale."  It  contem- 
plates the  transfer  of  property  in  goods  to  be  imme- 
diately severed  from  the  soil ;  the  purchase  money  not 
to  be  paid  until,  and  only  payable  upon,  the  timber 
being  cat  and  measured.     Therefore,  I  submit  that  the 
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1890  contract  was  executory, — an  executory  contract  for  the 
Thb^int  sale  of  chattels  ;  and  this  being  the  case  the  law  im- 
^"mh^^r  P'^^®  *  warranty  of  title  on  the  part  of  the  vendor.  It 
AND  Lumber  was  a  sale  of  chattels  to  be  severed  from  the  soil  with- 
^^  in  the  period  covered  by  the  permit,  viz.,  twelve 
The  Queen,  months ;  and  it  makes  no  difference  whether  the  pur- 
^'c^^Mei  ^^^^^  ^s  to  take  delivery  of  the  goods  himself  or  whe- 

ther  the  vendor  has  to  make  delivery  so  far  as  the 

principle  of  implied  warranty  of  title  on  the  part  of 
the  latter  is  concerned.  (Cites  Marshall  v.  Green  (I), 
Summers  v.  Cook  (2),  Johnslon  v.  Shortreed{Z)^  Steinhoff 
V.  McRae  (4),  Blackburn  on  Ihe  Contract  of  Sale  (5). 

We  contend  that  this  was  a  sale  of  standing  timber 
with  a  view  to  immediate  severance  from  the  soil. 
In  the  case  of  Steinhoff  v.  McRae,  and  the  other  cases  I 
have  cited,  the  distinction  drawn  between  sales  of 
chattels  and  the  sale  of  an  interest  in  land  appears  to 
be  that  if  standing  timber  be  sold  and  no  specific  time 
is  given  in  which  the  purchaser  must  take  it  off  the 
land,  he  has  a  right  in  the  growth  of  the  timber  and  its 
development,  and,  therefore,  an  interest  in  the  land  it- 
self; but  if  the  sale  is  with  a  view  of  immediate  sev- 
erance from  the  soil,  the  land  is  then  regarded  simply 
as  a  storehouse  where  the  goods  are  to  be  kept  till  the 
severance  takes  place. 

The  reference  to  Blackburn  on  the  Contract  of  Sale, 
just  given,  shows  the  law  to  be  precisely  as  I  am 
now  stating  it.  Marshall  v.  Oreen  is  there  referred  to 
at  some  length,  and  Brett,  J.'s  tests  of  the  two  kinds 
of  contracts  are  there  quoted  at  length.  All  the  latest 
cases  bearing  on  the  question  before  us  are  given  in 
Benjamin  on  Sales  (6),  viz. :  Morley  v.  Attenborough  (7), 

(1)  1  C.  P.  Div.  35.  (4)  13  Ont.  646. 

(2)  28  Grant  179.  (6)  P.  14. 

(3)  12  Ont.  633.  (6)  4th  ed.  p.  629,  et  aeq, 

(7)  3  Ex.  500. 
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Sims  V.  Marryat  (\),  Eichholz  v.  Bannister  (2).     The       1890 

most  recent  case  is  one  at  nisi  prius^  Raphael  v.  Burt  the  Saint 
/ov  Catharines 

^^'-  _        Milling 

In  Benjamin  on  Sales  (4)  a  number  of  rules  are  laid  and  Lumber 

down  in  relation  to  implied  warranty  of  title  in  sales         ^^ 
of  personal  chattels.     Under  rule  1,  if  not  under  rule  The  Queen. 
2,  the  facts  in  evidence  establish  our  right  to  damages  Argument 

upon  the  1st  branch  of  our  case ;  rule  3  does  not  apply.       

With  reference  to  the  second  branch  of  our  case, 
it  is  in  evidence  that  plaintiffs  made  a  regular  appli- 
cation for  a  license  to  cut  timber  upon  the  territory  in 
question,  and  that  there  was  an  order-in-council 
passed  authorizing  the  issue  to  them  of  such  license. 
The  regulations  in  force  when  the  order-in-council 
was  passed,  and  which  governed  the  issuance  of  such 
a  license,  required  the  licensee  to  pay  a  ground  rent 
of  $5  per  square  mile.  The  plaintiffs  performed  that 
condition.  Another  condition  which  governed  the 
granting  of  the  license  was  that  the  licensee  should 
cause  a  survey  of  the  limits  to  be  made  and  a  plan  and 
field-notes  thereof  filed  in  the  Department  of  the 
Interior.  The  plaintiffs  had  twelve  months  in  which 
to  perform  this  condition,  but  before  the  expiry  of  that 
time  the  timber  cut  by  them  was  seized  by  the 
Ontario  Q-overnment  and  proceedings  taken  against 
them  to  restrain  them  from  cutting  any  more  logs 
upon  the  territory.  The  contract  to  give  plaintiffs  a 
license  is  clearly  established,  and  they  have  performed 
all  conditions,  possible  to  be  performed,  precedent  to 
the  accrual  of  their  right  to  have  the  license  issued  to 
them.  They  claim  that  they  are  entitled  to  damages 
for  loss  of  profit  on  the  lumber  that  could  have  been 
taken  from  the  territory  in  question  during  the  winter 
of  1884  and  the  year  1885.     Now,  I  submit  that  the 

(1)  17  Q.  B.  281.  C3)  1884,  Cab.  &  El.  325. 

(2)  17  C.  B.  N.  S.  708.  (4)  4th  ed.  p.  622  et  seq. 
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1890       only    way    possible    for    the   court   to   estimate  the 

The^int  damages  here  is  to  ascertain  the  quantity  of  timber 

^' M^LUN(f*  that  could  have  been  so  cut  by  plaintiffs  and  what  it 

AND  Lumber  would  be  worth  in  its  proper  market  when  manufac- 

^         tured  into  lumber,  less  the  cost  of  sawing  and  trans- 

ThbQubbn. portation.     (Cites  Bennet  v.   O'Meara  (I)  ;     Brown  v. 

ArsuMene  Cockbum  (2).)  The  two  questions  of  damages,  namely, 

that  respecting  the  timber  that  had  been  cut  down 

and  reduced  to  the  shape  of  saw-logs  during  1 888,  and 
the  standing  timber  which  might  have  been  cut  during 
the  winter  of  1884  and  the  year  1885,  might  be  con- 
veniently considered  together. 

[BuRBiDGE,  J. — It  was  the  plaintiffs'  fault  that  the 
lumber  was  not  manufactured  from  the  saw-logs.] 

That  does  not  aflfect  the  question  as  to  our  right  to 
recover  damages  upon  the  basis  I  have  indicated.  If 
the  markets  fell  between  1883  and  1884,  and  we  did 
not  manufacture  our  lumber  in  1888,  we  cannot  get 
the  price  ruling  in  the  proper  market  of  that  year.  We 
claim  the  value  of  the  lumber  in  that  market  in  1884, 

■ 

when  the  logs  were  seized  and  when  we  would  have 
manufactured  them  into  lumber.  (Cites  Hendrie  v. 
Neelon  (3)  ;  Hadley  v.  Baxendale  (\), 

fBuRBiDQE,  J.— What  do  you  say  as  to  the  measure 
of  damages  in  respect  of  the  standing  timber  that 
might  have  been  cut  ?] 

There  the  court  must  deduct  from  the  market  price 
the  cost  of  getting  out  the  timber  as  well  as  the  cost 
of  sawing  and  transportation. 

[BuRBiDGE,  J.  —The  license  which  you  say  should 
have  been  granted  to  plaintiffs  would  have  covered 
the  year  1884  only.  How  can  you  claim  damages 
for  the  probable  cut  of  the  following  year  ?] 

The  license  would  undoubtedly  have  been  renewed. 

(1)  15  Grant  396.  (3)  12  Ont.  App.  41. 

(2)  37  U.  C.  Q.  B.  592.  (4)  9  Ex.  341. 
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The  regulations  of  1878  expressly  provide  for   such       1S90 
renewal,  and  it  was  the  practice  of  the  Department  Thb^int 
to  renew  upon  the  fulfilment  of  certain  conditions.        ^  m^l^^ng* 

[BuRBlDOE,  J — The   Crown   was  not  bound  to  re- and  Lumber 
,  Company 

new.J  V. 

Not  in  the  sense  that  we  could  enforce  the  renewal  The  Queen. 

by  petition  of  right  ;  but  the  Crown  having  taken  the  ^'fJiJJJJJJ 

money  from  the  plaintiffs   for   the  second  year,  dam-       

ages  should  be  recovered  for  the  breach  of  its  promise 

to  renew. 

Ferguson  followed  on  the  same  side,  and  reviewed 
the  evidence  in  support  of  plaintiffs'  case. 

Robinson,  Q.  C.  for  the  defendant :  The  contract 
in  this  case  was  not  a  contract  for  the  sale  of  chattels. 
The  whole  current  of  the  authorities  is  against  the 
drawing  of  such  an  inference  from  the  facts  in  evi- 
dence. (Cites  and  comments  upon  Marshall  v.  Green 
(1)  ;  Fergmon  v.  Hill  (2)  ;  McLean  v.  Burton  (3)  ; 
Summers  v.  Cook  (4)  ;  MacDoneU  v.  McKay  (5)  ; 
McCarthy  v.  Oliver  (6)  ;  Mitchell  y.  McGaffey  (7)  ;  Mc- 
Gregor  v.  McNeil  (8)  ;  McNeill  v.  Haines  (9).) 

[BuRBiDGE,  J. — Do  not  most  of  these  cases  arise 
under  the  Statute  of  Frauds  ?] 

Yes,  my  Lord,  upon  the  question  whether  the  facts 
arising  in  the  several  cases  make  them  fall  within  the 
sections  of  the  statute  regulating,  respectively,  the 
sale  of  goods  and  the  sale  of  an  interest  in  land. 

In  the  case  of  a  breach  of  contract  to  give  a  title  to 
land,  the  purchaser  is  entitled  to  get  back  his  deposit, 
and  all  plaintiffs  could,  under  any  circumstances,  get  in 
this  case  is   what  they  have  paid  the  Crown  for  the 

(1)  1  C.  p.  Div.  35.  (5)  15  Grant  391. 

(2)  11  U.  C.  Q.  B.  530.  ((5)  14  U.  C.  C.  P.  290. 

(3)  24  Grant  134.  (7)  6  Grant  361. 

(4)  28  Grant  179.  (8)  32  U.  C.  C.  P.  538. 

(9;  17  Ont.  479. 
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1890       purpose  of  obtaining  a  license.    This  is  clearly  a  case 

The^int  of  contract  for  the  sale  of  an  interest  in  land.     (Cites 

^  M^LUNQ^  iiccrf  on  Statute  of  Frauds  ^1);   Baker  on  Sales  (2) ;  Ben- 

AND  LuMBERj amin  on  Sales  (8).)  As  to  what  damages  are  recoverable 

^^         on  breach  of  a  contract  for  the  sale  of  an  interest  in 

The  Queen.  ian(j^  I  would  refer  to  Mapne  on  Damages  (4). 

Ars«ment      Now  with  regard  to  the  more  important  branch  of 

the  case,  namely,  that  the  permit  was  obtained  in  the 

first  instance  by  misrepresentation  and  fraud.  That 
is  an  indisputable  conclusion  to  be  drawn  from  the 
evidence.  The  whole  negotiations  between  the  pro- 
moters of  the  company  and  the  Grovernment  with 
reference  to  the  permit  show  unmistakable  fraud  on 
the  part  of  the  former.  By  means  of  misrepresentations 
by  Bertrand  and  Prudhomme,  the  original  applicants 
for  the  permit  who  assigned  their  rights  to  the  promo- 
ters of  the  company,  the  permit  was  obtained,  and  the 
company  undoubtedly  took  it  with  knowledge,  at  least 
on  the  part  of  its  promoters,  of  the  doubtful  character 
of  the  title  and  the  fraudulent  way  in  which  it  was 
obtained.  Now,  although  a  corporation  may  not  be 
liable  to  an  action  on  account  of  the  misrepresentations 
of  its  promoters  made  before  it  came  into  existence,  yet 
it  cannot  afterwards  take  advantage  of  such  misrepre- 
sentations without  becoming  responsible  for  the  results 
which  flow  from  them.  (Cites  Earl  of  Shrewsbury  v. 
North  Staffordshire  Ry.  Co,  (5),  Edwards  v.  Orand  Junc- 
tion Ry,  Co.  (6),  Robertson  v.  Dumaresq  (Y),  The  Queen 
V.  Robertson  (8),  Thomas  v.  Crooks  (9),  Williams  v.  St. 
George's  Harbour  Co.  (10),  Brice  on  Ultra  Vires  (II), 
Lindley  on  Companies  (12).) 


(1)  Vol.  2§  707.  (7)  2  Moo.  P.  C.  (N.S.)  66. 

(2)  P.  152.  (8)  6  Can.  S.  C.  R.  52. 
(.3;  4th  ed.,  p.  122.  (9)  11  U.  C.  Q.  B.  579. 
(4;  4th  ed.,  186.  (10)  2  DeG.  &  J.  547. 

(5)  1  L.  R.  Eq.  593.  (11)  2  ed.  p.  576. 

(6)  1  M.  &  C.  650.  (12)  5  ed.  149. 
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The  compauy  petitioning  in  this  case  cannot  recover       1^90 
damages  arising  upon  a  permit  which  was  obtained  The^int 

throuffh  the  fraud  of  its  promoters  ;  neither  can  it  sue-  Catharines 
^  -^  '  Milling 

ceed  in  respect  of  the  breach  of  contract  to  give  a  and  Lumber 
license,  because  that  was  only  a  modification  of  the         ^ 
first  arrangement   made    at  the  request  and  for  the  The  Queen. 
benefit  of  the  company.  Aririini«»nt 

Hogg^  following  on  the  same  side,  discussed  the  effect       

of  the  failure  by  plaintiffs  to  satisfactorily  show  that 
the  logs  had  all  been  cut  inside  their  limit. 

McCarthy,  Q.O.  in  reply :  There  is  not  the  slightest 
difficulty  about  the  application  of  the  law  to  the  facts 
in  this  case.  The  principles  are  clear  and  consistent, 
np  to  the  present  time,  as  laid  down  in  the  cases  affect- 
ing the  two  classes  of  contracts. 

The  rcUio  decidendi  of  the  cases  is  that  whether  the 
contract  is  or  is  not  to  be  treated  as  a  sale  of  timber  or 
an  interest  in  land  depends  altogether  upon  whether 
or  not  the  purchaser  has  to  take  the  timber  off  the  land 
within  a  limited  time.  If  that  be  found  to  have  been 
the  intention  of  the  parties,  the  contract  is  to  be  treated 
as  a  sale  of  timber.  (Refers  to  the  judgment  of  Fer- 
guson, J.  in  McNeill  v.  Haines  (1) ;  and  the  cases  of 
Summers  v.  Cook^  Johnston  v.  Shor treed,  and  Steinhoffy. 
McRae  (cited  ante)  ;  Lock  v.  Furze  (2),  and  Crowley, 
€t  al.  V.  Vitty  (3). 

With  reference  to  the  acts  of  the  promoters  of  the 
company  which  took  place  before  it  came  into  exist- 
ence, I  submit  that  we  have  nothing  to  do  with  them 
in  this  case.  There  was  no  contract  between  the 
Government  and  Bertrand  and  Prudhomme  to  begin 
with.  No  permit  was  ever  issued  to  them  ;  and  we 
are  not  claiming  under  them,  and  are,  therefore,  not 
affected  by  notice  to  them.    They  had  no  legal  rights 

(1)  17  Ont.  at  p.  486.  (2)  L.  R,  1  C.  P.  441. 

(3)  7  Ex.  319. 
14 
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1890       to  assign,  and  the  promoters  of  our  company  only  took 

The^int  the  assignment   from  them  at   the   instance    of    the 

^  M^lunT  Department  of  the  Interior  to  settle  the  difficulty  of  con- 

AND  Lumber  flicting  applications.     The  permit  was  not  granted  to 

Company 

^^  the  company  as  assignees,  but  in  their  independent 
The  Queen,  capacity.  Then,  again,  with  regard  to  notice  of 
AriTument  defcctive  title,   notice  to   a  director  is  not  notice  to 

of  Counsel. 

the    company  unless  he  has  authority  to  act  for  the 

company  and  the  reception  of  such  notice  is  within 
the  scope  of  his  authority ;  and  if  but  one  of  the  share- 
holders lack  notice  it  is  not  notice  to  the  conapany. 
The  company  in  this  case  cannot  be  charged  with 
notice  of  defective  title.  (Cites  Lindley  on  Companies 
(1) ;  McArihur  v.  The  Queen  (2).) 

BuRBiDGE,  J.  now  (November  4th,  1890)  delivered 
judgment. 

The  plaintiffs  seek  to  recover  from  the  defendant  the 
value  of  certain  logs  cut  by  the  Saint  Catharines  Mill- 
ing and  Lumber  Company  from  off  a  timber  berth 
situated  in  what  was  formerly  known  as  the  disputed 
territory,  and  damages  for  loss  of  profits  on  lumber  that 
they  might  have  taken  therefrom  had  the  title  to  such 
territory  been  in  the  Crown  for  the  Dominion  of  Canada; 
or,  failing  that,  to  be  indemnified  for  the  expenses  incur- 
red by  them  in  getting  out  such  logs,  and  in  carrying 
on  operations  incident  thereto.  The  plaintiff  Latour  is 
assignee  by  way  of  mortgage  of  such  timber  berth. 

The  plaintiff  company  were  incorporated  on  the  6th 
of  February,  1883,  forthepurposeand  with  the  powers, 
among  others,  to  acquire,  hold  and  sell  timber  lauds 
and  timber,  to  manufacture  timber  and  lumber,  and 
the  products  thereof,  and  to  carry  on  all  business  inci- 
dental to.  lumbering  and  the  timber  trade. 

The  shareholders  of  the  company  named  in  the  char- 

(1)  6th  Ed.  156,204.  (2)  10  Ont.,  191. 
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ter  were   Messrs.  James  Murray,  of  Saint  Catharines,       1^90 
Pierre  H.  Chabot  and  James  A.  Gouiu,  of  Ottawa,  and  The^int 
Noe  Chevrier  and  Henry  Alfred  Costigan,  of  Winnipeg.  ^^^^^^^^ 
Afterwards  Mr.  Olivier  Latour,  of  Ottawa,  became  a  and  Lumber 
shareholder.  At  the  first  meeting  of  such  shareholders,         ^ 
held  on  March  1st,  1883,  Messrs.  Murray,  Gouin,  Cos-  The  Queen. 
tigan,  Chevrier  and  Chabot  were  elected  directors  ;  and,    "*^"* 
at  an  adjourned  meeting  held  on  the  day  following,  '*^J^^** 
the  directors  were  authorized  and  directed  to  apply  to 
the  Minister  of  the  Interior  for  the  issue  of  a  permit  to 
the  company  to  cut  timber  to  the  extent  of  two  million 
feet  of  lumber  in  the  territory  on  the  Three  Tongue 
Eiver,Wabigoon  Lake,  from  a  plan  made  by  A.  Charest 
then  on  file  in  the.  Department  of  the  Interior,  and  to 
take  steps  to  have  such  permit  granted.     At  a  meeting 
of  directors  held  on  the   same   day,  the   following  ap- 
pointments were  made  :  James  Murray  to  be  Presi- 
dent ;  J.  A.  Gouin,  Vice-President  ;  P.  H.  Chabot,  Sec- 
retary-Treasurer ;  Olivier  Latour,   Manager,  and  A.  J. 
St.  Pierre,  Book-Keeper  and  Acting  Secretary. 

On  the  3rd  of  March,  the  company,  by  letter  from 
their  President  to  the  Minister,  applied  for  such  per-  ' 
mit,  it  being  alleged  in  such  letter  of  application  that 
two  permits  of  one  million  feet  each  had  already  been 
granted  to  Messrs.  L.  A.  Prudhomme  &  Co.  and  H.  A. 
Bertrand  &  Co.  to  cut  timber  in  the  same  territory,  but 
they  having  surrendered  their  rights  thereto  in  favor 
of  the  company  there  was  no  objection  on  that  ground 
to  the  application.  The  language  used  in  this  letter 
may  be  taken,  perhaps,  to  express  in  a  general  and 
popular  sense,  but  not  accurately,  what  had  previously 
taken  place  in  reference  to  the  transactions  therein 
referred  to. 

On  the  24th  December,  1881,  there  was  received  at 
the  Department  of  the  Interior  a  letter  dated  at  Winni- 
peg the  15th  of  that  month  and  purporting  to  be  from 
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1890       L.  A.  Pradhomme  &  Co.  of  that  city,  by  which  appli- 

Thb^int  cation  was   made  for   "  a  timber  berth  of  one  hundred 

Catharines  « j^j^^    gfty   gqxiare  miles  on  Three  Tongue   River,  a 

AND  Lumber  **  tributary  running  into  Eagle  Lake,  Province  of  Kee- 

CoMPANY    ,,  ^j^tii^  »  On  the  27th  of  the  same  month  a  like  letter, 

The  Queen,  also  dated  at  Winnipeg  of  the  15th,  and  purporting  to 


MM    be  signed  by  A.  H.  Bertrand  &  Co.  of  that  city,  was 

for  .     .  , 

jadsBi«at.  received  by  the  Minister,  by  which  letter  a  similar 
application  was  made  **for  a  timber  limit  on  Three 
"Tongue  River,  a  tributary  running  into  Eagle  Lake, 
**  Province  of  Keewatin."  It  appears  from  the  assign- 
ments of  March  29th,  to  which  I  shall  have  occasion 
to  refer,  that  the  firm  name  "  L.  A.  Prudhomme  & 
Co."  was  used  to  designate  Mr.  L.  Arthur  Prudhomme, 
then  an  advocate  residing  at  Winnipeg,  and  now  a 
Judge  of  a  County  Court  in  Manitoba ;  and  the  name 
"A.  H.  Bertrand  &  Co."  was  used  to  designate  Mr.  Autoine 
Honore  Bertrand  of  the  same  city,  of  whom  Chevrier 
speaks  as  a  speculator  living  at  Winnipeg.  To  the 
Bertrand  letter  there  does  not  appear  to  have  been 
any  reply,  but  on  the  4th  January,  1882,  the  Acting 
Surveyor- Q-eneral,  by  direction  of  the  Minister,  ad- 
dressed a  letter  to  Prudhomme  &  Co.  acknowledging 
the  letter  of  the  15th  of  December  and  stating  in  reply 
thereto  that,  as  the  land  described  was  in  the  territory 
covered  "  by  the  late  but  unconfirmed  award  to  the 
Province  of  Ontario,"  no  action  could  then  be  taken 
on  the  application. 

On  the  15th  February  the  two  letters  following  were 
received  at  the  Department  of  the  Interior,  the  one 
purporting  to  be  from  A.  H.  Bertrand  &  Co.,  and  the 
other  from  L.  A.  Prudhomme  &  Co.:  - 

Winnipeg,  February  8th,  1^S2. 
To  the  Right  Honorable 

Sir  John  A.  Macdonald, 

Minister  of  the  Interior. 

Sib, — We  are  informed  that  your  Dej)artment  cannot  grant  us  just 
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now  a  yearly  license  on  the  Three  Tongue  River  Territory  of  Kee-        1890 

waydin,  because  that  part  of  the  territory  is  in  dispute  at  present.  ^-^^ 

But  having  contracts  to  fulfil  and  being  in  great  need  of  timber,  we  Catharines 

now  ask  a  permit  of  cutting  on  said  Three  Tongue  River,  and  on  same     Milling 

area  as  mentioned  in  our  prior  application,  according  to  the  r<>gula-  ^^  Lumber 

tions  to  cut  timber  on  Dominion  Lands  under  section  52  of  1879,  as  ^ 

annexed.    We  further  slate  that  we  will  humbly  submit  ourselves.  The  Queen. 

and  abide  by  any  further  decision  that  may  take  place  in  reference  to     ^ 

the  above  disputed  territory.  ^for 

We  remain  yours  "" 

Most  truly, 

(Sgd).,    A.  H.  Bertrand  &  Co. 

WiNNiPBCJ,  February  9th,  1882. 
To  the  Right  Hon. 

Sir  John  A.  McDonald, 

Minister  of  Interior. 

Sir, — In  answer  to  yours  of  the  4th  Jany.  we  have  the  honor  to 

submit  to  your  Department  that  we  have  a  contract  to  fulfil  and  being 

in  great  need  of  timber,  we  now^  ask  you  a  permit  of  cutting  tiinber 

on  the  Three  Tongue  River,  a  tributary  of  the  Eagle  Lake,  on  same 

area  as  already  applied  for  in  our  prior  application,  and  according  to 

the  regulations  to  cut  timber  on  Dominion  Lands  under  section  52  of 

the  Ace  of  1879,  as  memo,  annexed. 

We  beg  to  state  that  we  will  respectfully  submit  ourselves  to  any 

decisions  respecting  that  part  of  the  disputed  Territory  of  Kee  way  din. 

We  have  the  honor  to  be 

Your  most  obedt.  servts., 

(Sgd).,    L.  A.  Prudhomme  &  Co. 

The  sigiiature  attached  to  the  Prudhomme  letter  is 
not  his,  and  there  is  no  evidence  that  it  was  signed  by 
his  authority.  The  Bertrand  letter,  though  dated  at 
Winnipeg,  was  written  and  signed  at  Ottawa  by  one 
Troop,  a  clerk  in  the  employ  of  Gouin,  then  the  pro- 
prietor of  the  "  Bussell  House"  at  Ottawa.  Neither 
Gouin  nor  Troop  knew  Bertrand.  That  Troop  wrote 
and  signed  the  Bertrand  letter  with  Grouin's  knowledge 
and  by  his  direction,  I  have  no  doubt.  As  to  his  own 
authority  to  act  in  the  matter,  the  most  that  Grouin 
would  say  was  that  he  would  not  have  signed  the  letter 
without  some  authority,  but  he  could  not  recollect, 
and  would  not  undertake  to  say,  that  he  had  Bertrand's, 
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1890       authority.  To  avoid  repetition  I  may  as  well  state  now 
Thb^int  that  ihe  same  is  true  of  the  other  letters  written  by 

^  m™T  '•'^^^P'  ^^  ^^^^^  reference  will  be  made. 

AND  Lumber     On  the  28rd  of  February,  following,  two  other  letters 

^         purporting  to  be  from  Prudhomme  &  Co.  and  Bertrand 

The  Queen.  ^  Qq^  respectively,  were  received  by  the  Minister  of 

wunnonm     the  Interior.     They  bear  date  at  Ottawa  of  the  2l8t  of 

for  •' 

»^-   that  month,  and  are  in  the  following  terms : — 

Ottawa,  Feby.  2l8t,   1^82. 
To  the  Right  Jlouorable 
Sir  John  A.  McDoDald, 

Minister  of  Interior. 
Sir, -In  ours,  of  date  9th  instant,  asking  permit  to  cut  timber  on  the 
Three  Tongue  River,  we  humbly  state  that  we  have  contracted  with 
Colonization  Companies  to  furnish  them  fifteen  million  feet^  board  mea- 
sure, of  red  and  white  pine,  also  spruce  and  tamarack  lumber;  five  million 
feet  per  annum.  On  exploration  we  find  timber  small,  so  tliat  we 
require  the  large  area  mentioned  in  our  first  application  .to  cut  the  said 
quantity  of  fifteen  million. 

We  have  the  honor  to  remain. 

Yours  resi)ect fully, 

(Sgd).,    L.  A.  Prudhommr  &  Co., 

of  Winnipeg. 

Ottawa,  Feby.  21st,   I'^S-i. 
To  the  Right  Honorable 

Sir  J(»hn  A.  MacDonald, 

Minister  of  the  Interior. 

Sir, — In  reference  to  our  letter  of  the  Sth  instant  asking  for  a  permit 

to  cut  on  the  Three  Tongue  River,  we  beg  leave  to  state  that  we  have 

contracts  with  Colonization  Com])anies  for  fifteen  million  ff^et,  board 

measure,  of  red  and  white  pine  lumber,  also  of  spruce  and  tamarack 

lunibor,  that  we  liave  three  years  to  supply  said  quantity  at  the  rate  of 

five  milli(»n  feet  each  year.     The  timber  being  small  and  scatttTed  it 

re<iuires  a  vt^-y  large  tract  of  land  to  cut  said  quantity  ;   that  wa^  our 

rcai^on  f(»r  asking,  in  our  first  ap])lication,  the  area  mentioned. 

We  have  the  honor  to  remain. 

Yours  most  truly, 

(Sgd).,    A.  H.  Bertrand  &  Co., 

of  Winni|)eg. 

The  Prudhomme  letter  appears  to  have  been  written 
and  signed  by  the  person  who  wrote  and  signed  that 
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of  February  9th,  and  that  perhaps  is  all  that  can,  with       1890 
certainty,  be  said  of  it,  except  that  the  signature  there-  ThbTaint 
to  is  not  Prudhomme's.    The  Bertrand  letter,  as  in  the  ^XluITq"^ 
other  case,  was  written  and  signed  by  Troop.     On  the  and  Lumber 
representations  contained  in  these  letters,  the  Minister         ^^ 
of  the  Interior,  on  the  lYth  March  following,  authorized  ThbQueen. 
the  issue  of  a  permit  to  Prudhomme  &  Co.  to  cut  one    wtmmm»nm 
million  feet  of  timber  in  the  territory  referred  to,  and  ^■*g"*—*« 
a  like  permit  to  Bertrand  &  Co.,  and  caused  letters  to 
be  written  to  them  to  inform  them  of  the  action  taken. 
These  letters  bear  date  of  the  17th  March,   1882,  and 
are  signed  by  Mr.  Lindsay  Russell,  then  the  Deputy 
of  the  Minister  of  the  Interior.    A  few  days  after  Mr., 
tfonsseau,  who  was  at  the  time  Secretary  of  State,  ad- 
dressed the  following  letter  to  Prudhomme  &  Co.,  and 
another  in  the  same  terms  to  Bertrand  &  Co. : — 

Office  of  the  Secretary  of  State,  Canada, 

Ottawa,  24th  March,  1882. 
L.  A.  Prudhomme  &  Co., 

Traders, 

Winnipeg,  Man., 
Gentlemen, 

When  I  delivered,  the  other  day,  the  permit  granted  to  you  by 
the  Department  of  the  Interior,  to  cut  one  million  feet  of  timber  in 
the  place  described  in  your  application,  T  was  too  busy  to  give  you  the 
reasons  why  the  Government  did  not  think  proper  to  grant  the  per- 
mit for  a  larger  quantity . 

Many  parties  apply  for  timber  licenses  or  permits  which  they  don't 
utihze  themselves,  and  sell  to  others,  making  thereby  large  benefits 
which  the  Government  cannot  countenance,  because  all  speculations 
in  that  direction  would  greatly  enhance  the  price  of  timber  and  there- 
by thwart  the  colonization  of  our  Great  North- West. 

If,  as  I  am  sure,  you  are  in  earnest,  if  you  build  mills  and  go  serious- 
ly cutting  timber,  your  timber  permit  will  be  renewed  as  soon  as  you 
will  have  cut  the  first  one  million  granted,  even  before  the  expiration 
of  the  year. 

From  the  moment  the  Government  will  see  you  have  built  mills, 
and  you  are  cutting  timber  to  fill  your  contracts,  it  has  no  reason  to 
refu%  you  as  many  millions  as  you  want. 

Most  truly  yours, 

CSgd).,     J.  A  MOUSSEAU. 
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1890  •         It  appears  that  Mr.  Mousseau  had  no  authority  from 
TnrSATNT  the   Minister  of   the   Interior   to    speak   for    him  in 
^\f^^^'^^^  this  matter,  and  no  permit  had  then  issued,  or  was  ever 
AND  Lumber  issued,  to  either  Prudhomme  or  Bertrand.     But  apart 
^         from  any  question  of  renewal,  as  to  which   Mr.  Mous- 
The  Queen,  seau's  letters  fairly  enough,  I  think,  indicate  the  course 
B«MoiM     of  action  the  Government,  although  not  bound  to  take, 
usually  takes  in  such  matters,  Prudhomme  and  Bert- 
rand were  entitled  under  the  concessions  made  to  them, 
and   the   practice  of  the  Department,  to  take  out  the 
permits  and  cut  the  timber  at  any  time  before  May  Ist, 
1883. 

On  the  29th  March,  1882,  Prudhomme,  by  an  instru- 
ment under  seal  and  in  consideration  of  one  dollar, 
assigned  his  interest  in  the  permit  therein  alleged  to 
have  been  granted  to  him  to  Noe  Ohevrier,  Pierre  H. 
Chabot,  James  A.  Gouin,  and  one  Donald  Cameron,  of 
Winnipeg,  gentleman.  An  inspection  of  the  document 
will  show,  however,  that  Cameron's  name  is  erased  in 
the  premises  though  subsequently  retained  in  the 
habendum  clause  in  respect  of  an  one-eighth  share  or 
interest,  and  that  the  erasure  is  not  noted  by  Mr. 
Olivier,  the  subscribing  witness  to  the  execution  of  the 
instrument  by  Chabot  and  Gouin,  or  by  Bellemare,  a 
clerk  in  Chabot's  employ,  whose  name  is  falsely  sub- 
scribed as  a  witness  to  Ohevrier's  signature.  Ohevrier 
says  that  the  signature  of  Prudhomme  set  to  this  docu- 
ment, though  not  witnessed,  is  genuine ;  and  in  that  he 
is  corroborated  by  Mr.  Burgess,  the  Deputy  of  the  Min- 
ister of  the  Interior.  On  the  same  day,  the  29th  of 
March,  1882,  Bertrand,  in  like  manner,  in  consideration 
of  one  dollar  assigned  to  Chevrier,  Chabot  and  Gouin 
his  interest  in  the  permit  which,  it  was  alleged,  had 
been  granted  to  him.  The  signature  of  Bertrand  set  to 
this  assignment  was  assumed  to  be  genuine,  but,  if  this 
assumption  is  justified,  the  conclusion  to  be  drawn  from 


VOL.  IL]  EXCHEQUER  COURT  REPORTS,  217 

a  comparison  of  the  handwriting  is  that  Bertrand  did       189^ 
not  sign  the  application  of  the  15th  December,  1881 ;  TheIuint 
and,  in  like  manner,  from  a  comparison  of  Prudhomme's  ^\jf A^IJl^ 
signature  to  his  assignment  of  the  29th  March,  with  and  Lumber 
that  set   to  the   letter  of  December  15th,  1881,  pur-         ^, 
porting  to  be  from  Pmdhomme  &  Co.,  I  conclude  that  The  Queen. 
the  letter  was  not  signed  by  Prudhomme.  r*jim»m 

In  September  or  October,  1882,  Chevrier  represented 
to  Olivier  Latour,  who  was  then  engaged  in  the  lumb- 
ering business,  that  there  were  some  good  timber  limits 
on  the  Three  Tongue  River,  which  could  be  obtained 
from  the  G-overnment  and  something  made  out  of 
them,  and  he  wanted  Latour  to  go  to  the  North-West 
and  explore  the  limit  and  take  it  up.  Thereupon  La- 
tour, about  the  1st  of  October,  sent  Antoine  Oharest  to 
explore  the  territory  and  to  see  how  the  matter  stood, 
and  whether  or  not  Chevrier's  representations  could  be 
relied  upon.  Charest  is  the  person  who  made  the  plan 
referred  to  in  the  resolution  authorizing  the  directors 
of  the  company  to  apply  for  a  permit  in  the  territory 
on  the  Three  Tongue  River. 

On  the  l*7th  November  following,  the  Minister  of  the 
Interior  received  a  further  communication  purporting 
16  be  addressed  to  him  by  Prudhomme  &  Co.  and 
Bertrand  &  Co.     It  was  in  the  following  terms  : — 

Ottawa,  Nov.  16th.,  1882. 
To  the  Right  Honorable 

The  Minister  of  the  Interior, 
Ottawa. 
Sir, — After  having  explored  all  rivei-s  cmi)tying  into  Eagle  Lake 
repeatedly  last  summer  and  fall,  we  have  discovered,  only  recently 
through  our  last  exi)lorer,  Mr.  A.  Charest,  that  our  first  explorer  Mr. 
Donald  Cameron,  of  Winnipeg,  made  a  mistake  in  his  rejiort  to  us  in 
March,  1880,  by  having  reported  that  Three  Tongues  River  was  a  tri- 
butary of  Eagle  Lake,  when  it  has  been  found  and  ascertained  by  our 
said  last  explorer,  Mr.  A.  Charest,  that  the  said  Three  Tongues  River 
is  a  tributary  of  Wabigoon  Lake,  and  having  made  so  heavy  expendi- 
tures for  the  said  exploration  and  the  purchase  of  a  saw  mill  for  the  pur- 
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1890        pose  of  fulfilling  the  contract   of  our  permit  with  your   Government, 
we  respectfully  ask  you  to  let  us  cut  the  timber  as  your  permit  grants 


for 


CATHARINE8  ^^  *^  ^*^»  ^^^  '^*^  ^®  "^^^^  ^®  allowed   to    do  so    in    the   said  Tlu*ee 
Milling     Tongues  River,  a  tributary  of  Wabigoou  Lake,  as  shown   by  the  map 
AND  Lumber  ^^^  plan,  marked  retl,  with   its  description  annexed  to  this  present. 
^  and  to  allow  our  permit  to  be  corrected  b}  having  the  words  "  Three 

The  Queen.  Tongues  River  "  a  tributary  of  "  Eagle  Lake  "  changed,  and  the  fol- 
lowing words  inserted  in  lieu  thereof  :  "  Three  Tongues  River  "  a 
tributary  of  "  Wabigoon  Lake." 

We  have  the  honor  to  be, 
Sir, 
Your  most  obedient  servants, 

(Sgd).,    A.  H.  BERTRAin)  &  Co., 

Per  J.  A.G., 

(Sgd).,      L.  A.    PRUDHOHME  &  Co. 

This  letter  and  the  signatures  "  A.  H.  Bertrand  &  Co. 
per  J.  A.  Gr.,"  are  in  Troop's  handwriting.  The  in- 
itials "  J.  A.  Q-."  were  intended  to  indicate  that  Gouin 
had  signed  for  Bertrand.  As  in  the  other  cases,  there  is 
nothing  to  show  who  signed  the  communication  for 
Prudhomme. 

Neither  Prudhomme,  Bertrand  nor  Troop  were  called 
as  witnesses,  and,  consequently,  much  is  unfortunately 
left  to  inference  that  might  have  been  made  clear. 

There  is  no  reason  to  doubt,  however,  that  there  was 
a  large  quantity  of  valuable  timber  in  the  territory 
south  of  Lake  Wabigoon,  and  that  this  fact  was  known 
in  1882 ;  for  as  early  as  August,  1881,  Thomas  Marks,  of 
Prince  Arthurs  Landing,  had  caused  a  survey  of  a  tim- 
ber limit  on  the  southern  shore  of  the  lake  to  be  made, 
aild  had  filed  the  plan  of  such  survey  and  his  applica- 
tion for  su(5h  limit  in  the  Department  of  the  Interior. 
If  it  were  safe,  as  I  fear  it  is  not,  to  give  credit  to  the 
representations,  other  than  such  as  refer  to  Charest's 
exploration,  contained  in  the  letter  of  November  16th, 
1882,  to  the  Minister  of  the  Interior,  hereinbefore  set 
out,  one  would  be  justified  in  concluding  that  the  ter- 
ritory had  also  been  explored  by  Donald  Cameron  prior 
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to  March,  1880,  and  that  he  had  in  that  month  reported       189^ 
to  Pmdhomme  and  Bertrand.     Then  we  have  the  fur-  The^int 
therfacts  that  the  consideration  expressed  in  the  assign-  ^^fA^Ul^^ 
ments  of  March  29th  is  nominal,  and  that  Chevrier  does  and  Lumber 
not  claim  to  have  paid  Bertrand  more  than  one  hundred         ^ 
dollars  for  the  concession  that  the  latter  had  obtained  TheQuebn. 
from  the  Crown,  or  Prudhomme  more  than  fifty  dollars.    wummowM 
In  view  whereof,  it  is  not,  I  think,  reasonable  to  con- 
clude that  either  of  them  ever  had  any  such  contracts 
as  those  mentioned  in  the  letters  of  the  8th,  9th  and  21st 
of  February,  1882,  or  that  in  order  to  obtain  concessions 
to  which  they  attached  so  little  importance,  they  falsely 
represented  to  the  Minister  that  they  had  entered  into 
the  same.     The  fair  inference  is,  I  think,  that  at  most 
they  were  applicants  in  name  only,  and  not  aware  of 
the  fraud  that  was  committed  in  their  names. 

Chevrier's  account  of  his  earlier  connection  with  the 
matter  is  in  substance  as  follows  : — in  the  month  of 
March,  1882,  he  was  talking  to  Bertrand  about  the 
matter,  and  the  latter  showed  him  the  Russell  letter  of 
the  17th  of  that  month  and  told  him  that  Prudhomme 
had  a  similar  letter,  both  of  which  he  saw  at  the  same 
time.  This  happened  at  Winnipeg  about  the  time  they 
received  such  letters,  and  was  his  first  connection  with 
the  matter.  Thereupon  negotiations  were  entered  into 
for  the  purchase  by  him  of  Prudhomme  and  Bertrand's 
interests.  Afterwards,  but  whether  before  or  after  the 
completion  of  such  negotiations,  he  is  unable  to  say, 
they  showed  him'the  Mousseau  letters  of  March  24th. 
These  four  letters  came  into  his  possession  and  were  all 
that  he  got  from  them,  or  saw.  After  agreeing  with 
Prudhomme  and  Bertrand,  he  wrote  to  Chabot  at  Ottawa 
to  have  the  assignments  drawn  up,  and  to  insert  Gouin's 
name  if  he  thought  proper,  and  that  was  done.  Pre- 
viously he  had  not  spoken  with  either  Chabot  or  Q-ouin 
on  the  subject  and  did  not  then  communicate  with 


220  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 

1890       Gouin.  He  had  not  asked  either  for  authority  to  insert 

The^Saint  his  name  in  the  transfers,  the  reason  assigned  being  that 

^ISn^uNcT^  Chabot  was  a  partner  with  him  in  other  licenses,  and 

AND  Lumber  that  Grouin  was,  he  thought,  interested  with  Chabot 

^^         in  another  limit.  When  the  assignments  of  March  29th 

The  Queen,  ^ere  executed  no  permits  had  been  issued,  the  Russell 

nMumwtm     letters  of  March  Vlth  beinff  the  documents  referred  to 

for  *^ 

jTajyment.  as  such  permits.  These  letters  were  what  he  had,  and 
what  induced  him  to  get  the  assignments.  He  also 
says  that  he  never  saw  the  letter  of  January  4th,  1882, 
and  never  had  any  knowledge  of  the  letters  of  the  8th 
and  9th  of  February,  and  that  he  cannot  in  any  way 
account  for  the  statements  made  about  contracts  with 
colonization  companies  in  the  Prudhomme  and  Bert- 
rand  letters,  which  he  saw  for  the  first  time  on  the 
trial.  He  did  not  hear  from  any  one  that  the  Govern- 
ment was  disposing  of  the  disputed  territory  and  let- 
ting the  purchasers  take  the  chances  of  getting  a  good 
title,  or  that  the  licenses  or  permits  in  that  country 
were  not  the  same  as  elsewhere.  He  believed  them  to 
be  the  same. 

Chabot  was  not  asked  as  to  his  knowledge  of  the 
contents  of  the  Prudhomme  and  Bertrand  letters,  but 
his  evidence  is  incompatible  with  any  knowledge 
thereof,  for  he  says  that  he  never  heard  that  applicants 
for  permits  in  the  territory  in  question  took  such  per- 
mits at  their  own  risk.  I  take  it  to  be  clear,  however, 
that  before  February  15th,  1882,  Gouin  knew  of  the 
applications  of  the  15th  December  preceding,  of  the 
Minister's  refusal  to  grant  the  same  and  the  grounds 
of  such  refusal,  and  that  then,  and  subsequently,  he 
became  privy  to  the  making  of  the  representations  on 
which  the  Minister  acted.  As  he  was  not  acquainted 
with  either  Prudhomme  or  Bertrand,  I  would  have  ex- 
pected to  find  some  person  with  such  acquaintance 
acting  in  concert  with  him.     Chevrier  was  at  Winni- 
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peg  at  the  time.     He   knew   both    Prudhomme   and       i^^ 
Bertrand.     He  admittedly  came  into  the  matter  shortly  the^int 

after,  and.  but  for  his  positive  statements,  I  should,  Catharines 

*  '  '     Milling 

without  hesitation,  have  concluded  that  he  was  equal- and  Lumber 
ly  well  informed  as  Q-ouin  in  all  that  took  place.     But         ^ 
if  I  credit  him  with  the  ignorance  he  professes,  I  must,  The  Queen. 
I  think,  deny  to  him  the  leading  part  that  he  claims    it«aM»i« 
to  have  taken  in  the  acquisition  of  Prudhomme  and 
Bertrand's  rights   in  the  concession  referred  to,  and 
venture  to  doubt  that  Gouin  owed  his  subsequently 
acquired  interest  therein  to  the  accident  of  a  supposed 
connection  with  Ohabot  in  another  limit,  and  for  that 
reason  was  a  fair  object  for  Ohevrier's  bounty,  generous- 
ly exercised  by  giving  him  in  each  case  a  larger  share 
than  fell  to  the  lot  of  either  Chevrier  or  Chabot. 

Subsequently,  Chevrier,  Chabot  and  Gouin  promoted 
the  organization  of  the  plaintiff  company,  and  Murray, 
Costigan  and  Latour  became  associated  therewith  as 
already  mentioned.  Neither  Murray  nor  Latour  knew 
anything  of  the  Prudhomme  or  Bertrand  correspond- 
ence, or  had  even  heard  that  the  Government  declined 
to  issue  permits  or  licenses  to  cut  timber  in  the  dis- 
puted territory  except  at  the  applicant's  risk.  Person- 
ally Murray  knew  nothing  of  the  statements  made  in 
the  company's  application  for  a  permit,  the  letter  hav- 
ing been  written  by  the  acting  Secretary  and  submitted 
to  him.  Having,  as  President,  signed  it,  he  had  noth- 
ing more  to  do  with  it.  Mr.  Burgess,  who  was  at  the 
time  the  Acting  Deputy  of  the  Minister  of  the  Interior, 
says  that  Mr.  Gouin  gave  him  this  application  at  the 
Department  of  the  Interior,  and  that  at  the  same  time 
he  handed  him  the  Prudhomme  and  Bertrand  assign- 
ments as  evidence  of  their  "  surrender  "  of  their  rights 
to  the  company.  Gouin,  who  was  then,  and  subsequent- 
ly, a  director  and  the  Vice-President  of  the  company, 
admits  seeing  Burgess   relative   to   the   matter,   but 
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iwo       denies  that  he  took  the  application  to  the  Department. 

Thb^int  Burgess  thinks,  but  is  not  positive,  that  Ohabot  accom- 

^\?"^^'^^^  panied    Gouin.     Chabot    says   he   did  not.     Burgess 

AND  Lumber  says  that  he  called  their  attention  to  the  fact  that  the 

Company    assignments  were  not  made  in  favor  of  the  company 

The  Queen,  but  of  three  individuals,  and  that  on  the  following 

day  they  brought  him  a  letter  from  Chabot   to  the 


for 

jadxmeai.  Minister,  stating  that  Chabot  and  Chevrier  were  mem- 
bers of  the  company  and  also  assignees  of  Prudhomme 
and  Bertrand.  In  this  letter,  which  bears  date  of 
March  3rd,  no  mention  is  made  of  Gouin,  although  he 
was  in  a  like  position.  The  company's  application  for 
the  permit,  the  two  assignments,  and  the  letter  last  re- 
ferred to,  bear  the  impression  of  the  stamp  of  the 
Department  of  the  6th  March.  There  is  also  in  evi- 
dence another  letter  of  the  3rd  March.  It  is  from  the 
Surveyor-General  to  the  Crown  Timber  Agent  at 
Winnipeg,  advising  him  that  Bertrand  &  Co.  and 
Prudhomme  &  Co.  had  assigned  their  rights  to  the 
permits  he  had  been  instructed  to  issue  to  them,  in  the 
Three  Tongue  River,  to  the  Saint  Catharines  Lumber 
Company,  and  authorizing  him  to  issue  a  permit  to 
the  company  for  the  amount  and  on  the  ground  on 
which  he  had  been  instructed  to  issue  the  permits  to 
Bertrand  and  Prudhomme.  There  is  nothing  to  show 
when  this  letter  was  mailed,  but  on  the  5th  a  tele- 
gram to  the  same  effect  was  sent  from  the  Department 
to  the  Crown  Timber  Agent. 

Now,  there  is  a  promptness  and  despatch  about  this 
that  one  would  not  look  for  in  the  case  of  papers  en- 
trusted to  the  mails  and  fortune  ;  and  1  have  no  doubt 
that  Burgess  is  right  when  he  says  they  were  handed 
to  him,  and  by  Gouin.  Whether  Chabot  was  present 
is  not  material,  though  I  should,  perhaps,  add  that  I 
am  inclined  to  credit  Chabot's  statement  that  he  was 
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not.     His    letter   appears   to   me   to   some   extent   to       i^^ 
corroborate  his  testimony  in  that  behalf.  TarSAiNT 

To  one  other  conflict  between  the  evidence  of  Bur- ^\^*'^^^^'^^ 

Milling 

gess  and  that  of  Gouin  I  must  briefly  refer.     Burgess  and  Lumber 
says  that  in  1883  it  was  part  of  his  instructions  from         ^, 
his  Minister,  and  his  duty,  to  call  the  attention  of  The  Queen. 
applicants  for  concessions  in  the  disputed  territory  to    »««woii» 
the  fact  of  the  dispute  relative  thereto  between  the  '■*^~**' 
Governments  of  Canada  and  of  Ontario,  and  to  put 
them  upon  their  guard.     This  had  been  particularly 
impressed   upon  him  by  Sir  John  Macdonald.      He 
thinks  it  is  likely  that  when  Gouin  came  about  the 
application  he  told  him  of  the  position  of  affairs  be- 
tween the  Department  and  Prudhomme  and  Bertrand, 
but  he  has  no  positive  recollection  of  doing  so.     The 
Prudhomme  and  Bertrand  correspondence  was  at  the 
time  before  him.     He  has  no  doubt  that  he  acted  on 
his  instructions,  and  his  recollection,  as  well,  is,  that 
he  told  Gouin  that  the  limit  applied  for  was  situated 
in  the  disputed  territory,  and  that  the  title  would  not 
be  as  good  as  the  title  in  territory  outside  of  the  dis- 
puted boundaries.     Gouin  in  his  direct  examination 
in  reply  says  that  Burgess  did  not  tell  him  anything 
of  the  kind,  and  that  he  never  heard  that  he  took  the 
permit  at  his  own  risk.     But  in  his  cross-examination 
he  says  that  he  will  not  undertake  to  contradict  Bur- 
gess as  to  this,  but  that  he  does  not  remember  being 
told  about  the  dispute  and  the  state  of  the  title. 

Apart  from  that  general  knowledge  of  the  dispute  be- 
tween the  two  Governments, which  was  public  property, 
Gouin,  from  his  connection  with  the  Bertrand  corres- 
pondence, to  which  I  have  referred,  must,  at  the  time 
when  the  company's  application  was  made,  have  known 
that  the  Minister  was  not  issuing  permits  in  the  terri- 
tory in  question  except  at  the  applicant's  risk;  and,  hav- 
ing this  knowledge,  it  may  be  that  what  Burgess  told 
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1890       him  would  make  no  strong  impression  on  his  mind.  Bur- 
The^int  gess,  on  the  other  hand,  knew  nothing  of  the  part  Q-ouin 

Catharines  j^^^^  taken  in  respect  to  the  Bertrand  correspondence ; 

Milling  .... 

AND  Lumber  and  believing  him  to  be  ignorant  of  the  course  that  the 

^  Minister  was  pursuing  in  regard  to  such  permits,  would 

The  Queen.  \yQ  likely,  I  think,  to  follow  his  instructions,  as  his  duty 

was,  and  to  give  Gouin  when  he  came  with  the  com- 


fi»r 

jTw^gment.  pany's  application,  the  usual  warning.  I  think  the 
probabilities  are,  and,  for  the  purposes  of  this  case,  I 
find,  that  Burgess  did  this. 

The  company  having,  as  stated,  obtained  the  Min- 
ister's authority  for  the  issue  of  a  permit  to  cut  two 
million  feet  of  timber  in  the  territory  described,  applied 
on  the  30th  of  April  to  the  Crown  Timber  Agent  at 
Winnipeg  for,  and,  on  May  1st,  obtained  from  him,  a 
permit  to  cut  one  million  feet  on  Dominion  Lands 
"  described  in  a  tracing  in  the  Department."  This 
application  was  made  upon  a  form  printed  for  the  use 
of  settlers,  and  upon  the  face*  of  which  there  is  a  notice 
from  the  Crown  Timber  Agent  containing  three  para- 
graphs, the  first  and  third  of  which  are  in  terms  limited 
to  settlers,  the  third  being  in  these  words:— 

Any  person  applying  for  a  permit  and  through  error  receiving  Ihe 
same  on  land  which  is  no  longer  owned  or  in  possesdion  of  the  Crown, 
or  on  which  any  person  hiis  a  claim,  will  not  be  entitled  to  any  com- 
pensation, protection  or  redress  from  the  Government. 

During  that  season  the  company  caused  to  be  cut,  on 
what  they  supposed  to  be  the  lands  described  in  the 
permit,  one  million  six  hundred  and  fifty-one  thousand 
nine  hundred  and  ten  feet  of  timber,  board  measure. 
The  company  used,  I  think,  a  tracing  of  the  Charest 
plan,  which  was  made  without  reference  to  the  Marks' 
application  and  which  showed  a  limit  of  fifty  square 
miles  on  the  south  of  LakeWabigoon,while  the  reference 
in  the  permit  is  to  a  tracing  made  from  a  plotting  based 
upon   the  Marks'  survey  and   Charest's  plan,  which 
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placed  the  company's  limit  to  the  south  of  the  Marks'       18^ 
limit.     In  this  way,  it  appears  to  me,  it  happened  that  Thb^int 
of  the  timber  cut,  the  company,  without  doubt,  cut  one  Catharines 
hundred  and  fifty  thousand  feet  on  lands  not  covered  and  Lumber 
by  their  permit ;  and  as  to  the  rest  it  is,  I  think,  impos-         ^, 
sible,  without  a  new  survey,  to  say  whether  or  not  any  The  Queen. 
of  it  was  cut  on  land  covered  thereby.  Dumais'  survey,   **^"» 
made  in  September,1889,  obviously  established  nothing.  ***— *— ^ 
No  action  was  taken  against  the  company  either  in 
respect  of  cutting  in  excess  of  the  million  feet  authorized 
by  the  permit,  or  of  any  cutting  outside  the  limits  ;  and 
subsequently  accounts  were  rendered  to  them  charging 
them  with  the  usual  dues  upon  all  the  timber  cut. 

It  was  the  intention  of  the  company  to  erect  a  saw- 
mill at  Elm  Bay,  on  Lake  Wabigoon,  at  a  point  con- 
tiguous to  the  Canadian  Pacific  Railway,  and  there  to 
manufacture  into  lumber  for  the  Winnipeg  market 
the  logs  that  they  had  cut.  They  purchased  the 
machinery  for  the  mill,  but  could  not  put  it  up 
until  they  got  the  Canadian  Pacific  Railway  Com- 
pany to  put  in  a  siding  for  them.  During  1883  and 
1884,  they  made  frequent  applications  to  the  railway 
company  for  the  siding,  and  though,  as  it  appears, 
promises  were  made,  nothing  was  done  in  that  direc- 
tion. This  is,  I  think,  the  rock  on  which  the  com- 
pany's enterprise,  so  far,  at  least,  as  the  permit  is  con- 
cerned, came  to  grief.  If  they  could  have  manufac- 
tured the  logs  in  1883,  or  during  the  first  six  months 
of  1884,  they  would,  in  all  probability,  have  escaped 
the  seizure  and  consequent  loss  which  OA'ertook  them 
later.  But  without  the  siding  they  were  unable  to 
erect  their  mill,  or  manufacture  their  logs ;  and  for  the 
same  reason,  I  take  it,  they  refrained  in  1884  from  per- 
fecting their  right  to  the  license  to  cut  timber  to  which 
I  am  about  to  refer,  and  from  prosecuting  lumbering 
operations  thereunder.  Chevrier  in  answer  to  the 
'5 


226  .  EXCHEQUER  COURT  REPORTS.  [VOL.  11. 

1890       question  :  "  What  prevented  them  from  going  on  with 

Thb^int  the  work  in  1884?"  stated  that  the  siding  was  not  put 

^  MmuNQ^^  in  in  September  or  October  in  time  to  ship  men  and 

AND  Lumber  to  prepare  for  operations;  that  they  were  depending 

^^  upon  the  siding,  and  it  was  not  put  in. 
The  Queen,  jji  August,  1883,  the  Government  of  Canada  changed 
Kwwoii»  its  policy  in  respect  of  the  administration  of  timber 
j«*gment.  lands  in  the  disputed  territory,  and  commenced  to 
issue  yearly  licenses  to  cut  timber  there  instead  of  per- 
mits. The  holder  of  a  permit,  according  to  the  regula- 
tions then  in  force,  was  charged  dues  upon  the  quan- 
tity of  lumber  he  was  allowed  to  cut  within  the  year 
for  which  it  was  issued  (in  the  case  mentioned  two 
.dollars  and  fifty  cents  per  thousand  feet),  while  a 
licensee  was  required  to  pay  a  ground  rent  of  five  dol- 
lars per  square  mile,  and  five  per  centum  royalty  on 
the  sales  of  the  product.  The  holder  of  a  permit  was 
not  required  to  make  any  survey,  but  in  the  case  of  a 
license,  the  person  to  whom  it  was  promised,  in  respect 
of  unsurveyed  territory,  was  bound  before  the  license 
issued,  and  before  he  cut  any  timber,  to  cause  to  be 
made  at  his  own  expense,  under  the  instructions  of 
the  Surveyor-General,  a  survey  of  the  timber  berth 
by  a  duly  qualified  Dominion  Land  Surveyor,  the  plan 
and  field-notes  of  which  were  to  be  deposited  of  record 
in  the  Department  of  the  Interior.  The  regulations 
respecting  licenses  also  contained  provisions  for  invit- 
ing competitive  tenders  (where  there  were  more  ap- 
plicants than  one  for  a  berth),  for  the  erection  of  mills, 
and  the  renewal  of  such  licenses.  The  payment  of  the 
ground  rent  appears  to  have  been  exacted  when  the 
license  was  promised.  A  license  was  not  assignable 
without  the  consent  of  the  Minister. 

By  order-in-council  of  November  1st,  1883,  confirmed, 
with  a  change  in  the  description  of  the  limit,  by  a  sub- 
sequent order  of  December  2tth,  authoritywas,  on  the 
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company's  application,  given  for  the  issue  to  them,  on       isoo 
the  usual  conditions,  of  a  license  to  cut  timber  in  the  ThiTSaint 
territory  covered  by  the  permit  issued  to  them  in  May.  Catharines 
This  territory  was  unsurveyed.  and  Lumber 

By  a  report  of  the  Judicial  Committee  of  the  Privy         ^^ 
Council  of  the  23rd  July,  1884,  adopted  by  Her  Majesty  The  Queen. 
on  the  11th  of  August  following,  the  dispute  as  to  the     i^nnonm 
western  boundary  of  Ontario,  to  which  I  have  made  '»<»««•"*• 
frequent  reference,  was  determined  in  favor  of  Ontario  ; 
and  on  the  80th  October  following,  an  action  was  com- 
menced by  the  Queen,  on  the  information  of  the  Attorney- 
General  for  Ontario,  against  the  company  for  a  declara- 
tion that  they  had  no  right  in  the  timber  cut  by  them  in 
the  territory  mentioned,  and   for  an*  injunction  and 
damages.     An   order   for  an  interim   injunction   was 
made  by  the  Chancellor   of  Ontario   on  the   20th  of 
January,  1885.     The  company  defended   the   action, 
raising  the  question  of  the  Indian  title,  which  was 
subsequently,  in  December,  1888,  definitely  determined 
by  the  Judicial  Committee  of  the  Privy  Council  in 
favor  of  the  Province  of  Ontario. 

In  May,  1885,  the  company,  on  grounds  mentioned 
in  their  petition,  prayed  the  Minister  of  the  Interior 
to  be  indemnified  against  any  expense,  loss  or  damage 
that  they  might  sustain  in  defending  their  title  to  the 
said  timber,  and  to  be  protected  in  the  rights  conferred 
upon  them  by  the  permit.  It  does  not  appear  that  the 
Minister  of  the  Interior  replied  to  this  communication; 
but  on  September  29th,  1885,  the  Superintendent- 
General  of  Indian  Affairs,  by  letter  addressed  to  the 
company,  promised  to  indemnify  them  against  the 
costs  of  an  appeal  from  the  judgment  of  the  Chancellor 
to  the  Court  of  Appeal  for  Ontario.  That  promise  has 
been  kept ;  and  I  also  understand  that  all  the  costs 
incurred  by  the  company  in  its  litigation  have  been 
paid  by  the  Crown. 
»5K 


for 
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1890  The  dues  on  the  timber  cut  under  the  permit,  with 

Thb^int  a  fe^  of  fifty  cents  therefor,  amounted  to  |4,12o.50,  of 

^^M^^^'^^  which  sum  the   company  paid  $500.50  when  the  per- 

AND  Lumber  mit  was  issued,  and  $1,025  in   the   following  October, 

^**^^^^    leaving  a  balance  of  $2,000  due   to  the  Crow^n.    In 

The  Queen.  December,  1883,  or  January,  1884,  the  company  paid  to 

the  Minister  : 

One  year's  ground  rent  (f 250.00),  in  advance,  from  the  first  of 
December,  1883,  for  the  timber  berth  for  which  the  Minister  of  the 
Interior  was  authorized  by  order-in -council  to  issue  a  license  to  them. 

On  the  26th  May,  1886,  in  response  to  a  request  pre- 
ferred by  the  company  in  September,  1884,  a  change 
in  the  account  as  it  stood  in  the  books  of  the  Depart- 
ment was  approved,  by  which  the  dues  paid  on  the 
permit  of  Ist  May,  1888,  were  applied  as  if  the  timber 
cut  thereunder  had  been  cut  under  a  license.  This 
change  in  the  account  was  favorable  to  the  company  ; 
and  after  making  a  charge  therein  of  $21.23  for  ground 
rent  for  December,  1884,  and  of  ;S250  for  ground  rent 
for  the  year  1885,  the  account  showed  a  credit  in  their 
favor  of  $1 1 9. Y 7,  instead  of  a  debit  of  $2,000  against 
them. 

The  company  never  perfected  their  right  to  the  issue 
of  a  license  by  performing  the  conditions  on  which  it 
was  promised  to  them,  and  never  asked  to  have  the 
same  issued.  As  to  that,  they  say,  however,  that 
when  the  Attorney-Q-eneral  of  Ontario  commenced 
proceedings  against  them  there  remained  one  month 
of  the  year  for  which  they  had  paid  the  ground  rent 
in  which  to  make  the  survey  ;  and  they  rely  upon  the 
action  of  the  Minister  in  crediting  them  with  the 
ground  rent  for  the  month  of  December,  188  J,  and  the 
year  1885.  They  claim,  therefore,  that  in  addition  to 
the  value  of  the  logs  seized,  to  be  ascertained  by 
reference  to  what  could  have  been  realized  from  them 
by  their  manufacture   and  sale,  they  are  entitled  to 
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damages  for  loss  of  profit  on  the   lumber  that  could       18^ 
have  been  taken  from  the  territory  in  question  during  TbtThaist 
the  winter  of  1884  and  the  year  1885.  ^mLLm^ 

As  to  the  permit  issued  to  the  company,  I  agree  and  Lumber 
with  Mr.  McCarthy  that,  whichever  view  may  be  v. 
taken  of  the  grounds  upon  which  Marshall  v.  Green  TheQueen. 
(1)  can  be  supported  (2),  it  is  a  contract  for  the  sale  **J5JJ"* 
of  personal  chattels.  The  property  in  the  timber  was  ^******^*' 
not  to  pass  until  severed,  and  it  was  not  in  the  con- 
templation of  the  parties  that  the  purchasers  were  to 
derive  any  benefit  from  its  further  growth  in  the  soil.  I 
agree,  too,  that  such  a  sale  ordinarily  implies  a  warranty 
bv  the  vendor  that  the  chattels  are  his.  But  in  this 
case  there  are,  it  appears  to  me,  facts  and  circum- 
stances which  show  that  the  Crown  did  not  intend  to 
assert  ownership,  but  only  to  transfer  such  interest  as 
it  had  in  the  chattels  sold;  and  that  of  this  the  plaintiff 
company  must  be  taken  to  have  had  notice.  No  doubt 
some  difficulty  arises  from  the  fact  that  the 
permit  issued  to  a  joint-stock  company,  whose 
shareholders  consist  not  only  of  the  promoters 
of  the  company,  the  assignees  of  the  Prud- 
homme  and  Bertrand  concessions,  but  of  persons 
ignorant  and  innocent  of  the  means  by  which  such 
concessions  were  obtained.  But,  I  take  it  that  the  dis- 
tinction made  by  Mr.  Robinson  between  cases  in  which 
remedies  are  sought  to  be  enforced  against  companies 
in  respect  of  the  acts  and  contracts  of  their  promoters, 
and  cases  in  which  companies  seek  to  obtain  the 
benefit  of  such  acts  or  contracts,  is  good  in  principle, 
and  not,  I  think,  inconsistent  with  authority  (3). 
Looking  at  the  terms  of  the  company's  application,  and 
the  surrounding  circumstances,  it  appears  to  me  that 

(1)  1 C.  P.  D.  35.  (3)  Brice  on  Ultra  Vires,  2  ed. 

(2)  Benjamin  on  Sales,  4th  ed.     666-694 ;  Lindley  on  the  Law  of 
122.  Companies,  5th  ed.  151. 
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1890       it  would  be  inequitable  to  permit  them  to  escape  the 

The^int  consequences  resulting  from  the  conditions  attached 

^ISnjjNcf  ^  *^  ^^^  Prudhomme  and  IJertrand  concessions,  to  which 

AND  Lumber  they,  in  eliect,  succeeded.     I  do  not  overlook  the  fact 

,,'        that  such  permits  as  those  promised  were  good  for  one 

TheQueen. yQaj.  only,  and  on  1st  May,    1883,  when  the  permit 

R«aiioiiii     in  question  was  issued  to  the  company,  the  Grover  nment 

jad«iu»ut.    was  in  law  free  to  issue  it  to  them  without  reference 

to  Prudhomme  and  Bertrand's  asjsignees.     But  apart 

from   any  pretension   which   the  latter    were    in    a 

position  to  make— that  in  the  fair  administration  of 

the  public  domain  they  were  entitled  as  against  third 

persons  to  a  continuance  of  the  concessions  mentioned— 

we  have  the  not  unimportant  fact  that  the  authority 

for  the  issue  of  such  permit  was  given  nearly  two 

months  before  its  issue,   and   at   a  time  when  such 

assignees     might    have     taken     advantage     of    the 

promises  given  by  the  Minister.     For  which  reason, 

no  doubt,  we  find  the  officers  both  of  the  Crown  and 

company,  in  the  negotiations  preceding  the  issue  of 

the  permit,  acting  in  the  view  that  it  was  important 

that   the  company  should  be  considered  the  virtual 

successors  of  Prudhomme  and  Bertrand. 

Then,  I  have  no  doubt  that  Grouin  was  acting  for 
the  company  in  the  negotiations  that  in  March,  1883, 
he  had  respecting  the  issue  of  the  permit ;  and  that 
notice  to  him  must  be  taken  to  be  notice  to  the  com- 
pany. I  do  not  in  this  connection  refer  to  the  know- 
ledge that  Gouin  had  by  reason  of  his  connection 
with  the  Bertrand  correspondence,  which  he  cannot, 
perhaps,  be  taken,  as  against  the  company,  to  have 
communicated  to  them,  and  which,  in  fact,  he  did  not 
so  communicate,  but  to  the  actual  notice  given  to  him 
by  the  Acting  Deputy  of  the  Minister  of  the  Interior, 
and  which  it  was,  I  think,  his  duty  to  have  communi- 
cated to  the    company.     We    have  also    the    notice 
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printed  npon  the  face  of  the  form  used  by  the  com-       18^' 
pany  in   making  their    application    to    the    Crown  Thb  Saint 
Timber    Agent;  and     though     there    is,     from     the ^^^J^;^^^^^^^ 
connection    in     which     such     notice     occurs,    some  and  Lumber 

OoMP ANT 

reason    for     concluding     that     it    is    applicable    to         v. 
settlers  only,  yet  one  would  think,   that  had  it  not  The  Quebn. 
been  well  understood  that  the  company  were  to  take    **5JJ"* 
the  risk  of  the  Crown's  title,  such  a  notice  would  have  '' 
put  the  company  on  their  guard  and,  at  least,  have 
suggested  the  necessity  for  making  further  enquiry. 

Then  as  to  the  orders-in-council  authorizing  the  issue 
of  a  yearly  license  to  the  company,  there  was,  I  think, 
a  failure  of  consideration  which  entitles  them  to  recover 
the  two  hundred  and  fifty  dollars  paid  for  the  ground- 
rent  for  the  year  ending  November  80th,  1884.  As  to 
the  claim  for  unliquidated  damages  there  was  not,  in 
my  opinion,  eny  breach  by  the  Crown  of  its  contract. 
The  company  never  perfected  their  right  to  the  issue 
of  a  license  in  the  year  1884,  and  never  demanded  the 
issue  thereof.  It  was  not  contended  that  they  had 
performed  the  conditions  on  which  it  was  promised, 
but  that  they  were  discharged  from  the  performance  of 
such  conditions,  not  by  the  definite  determination  in 
1884  of  the  boundary  dispute,  but  by  the  proceedings 
subsequently  commenced  against  them  by  the  Attor- 
ney-G-eneral  of  Ontario,  in  which  the  question  of  the 
Indian  title  was  the  principal  question  in  issue.  Those 
proceedings  were  commenced  on  October  80th  of  that 
year,  and  the  injunction  order  was  made  on  the  20th  of 
January  following;  while  the  year  for  which  the  license 
was  promised  expired  on  the  80th  November,  1884.  At 
the  latter  date  the  defect  in  the  Crown's  Indian  title 
had  not  been  established  ;  it  had  not  done  anything 
to  put  it  out  of  its  power  to  issue  the  license  ;  and  it 
had  not  refused  to  issue  it.  On  the  contrary,  I  infer 
that  the  license  would  have  issued  had  the  company 
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1890       perfected  their  right  to  it,  for  I  observe  by  a  return  put 
The^int  in  evidence  that  licenses  to  cut  timber  in  the  disputed 
^^mLiN^^^  territory  were  actually  issued  in  October  and  Novem- 
AND  Lumber  ber  of  1884,  and  April  and  June  of  1885. 

v^  *  But,  assuming  for  a  moment  that  there  was  a  breach 
The  Queen.  Qf  ^^^  contract  to  issue  such  a  license  for  the  year  1884, 
Rt^nMOM  the  plaintiffs  would  not  be  entitled  to  recover  more 
Judgment,  than  nominal  damages.  The  company  could  not  with- 
out the  Minister's  consent  have  sold  or  assigned  the 
license  in  case  it  had  been  issued  to  them.  It  would 
have  been  of  value  to  them  for  the  purpose  of  carrying 
on  lumbering  operations  only,  and  they  do  not  con- 
tend that  they  suffered  loss  except  in  being  prevented 
from  prosecuting  such  operations  thereunder.  But  it 
is  clear  that  it  was  not  any  defect  in  the  Crown's  title, 
but  the  fact  that  they  had  no  siding  on  the  Canadian 
Pacific  Railway,  that  stood  in  the  way  of  such  opera- 
tions in  the  year  1884.  With  reference  to  1885,  the 
plaintiffs'  case  rests  wholly  upon  the  change  that  was 
made  in  the  departmental  accounts  to  which  I  have 
referred.  That,  however,  was  a  concession  made  to 
the  company,  at  their  request,  without  consideration 
so  far  as  I  can  see,  and  as  a  mere  act  of  grace, 
whereby  the  relations  of  the  parties,  if  altered,  were 
not,  I  think,  altered  otherwise  than  in  respect  of  the 
disposition  to  be  made  of  the  moneys  that  had  been 
paid  on  account  of  dues  which  had  accrued  under  the 
permit ;  except,  perhaps,  that  it  might  also  be  taken  to 
have  been  an  intimation  to  the  company  that  the 
Crown  was  at  the  time  still  ready  to  issue  the  license 
on  the  performance  by  them  of  the  conditions  pre- 
scribed in  the  orders-in-council  and  regulations  therein 
referred  to. 

In  the  view  I  have  taken  of  this  case  I  have  not 
thought  it  necessary  to  consider  the  question,  mooted 
at  the  argument,  as  to  whether  an  action  by  petitioner 
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«»r 


on  a  reference  will  lie  against  the  Crown  for  unliqni-       1890 
dated  damages  on  a  breach  of  a  warranty  implied  in  The^int 
the  sale  of  a  chattel.  ^  M^l^l^T 

The  Crown  by  its  statement  in  defence  alleges  that  and  Lumber 
it  has  always  been  ready  and  willing  to  repay  to  the         ^^ 
plaintiffs  the  moneys  paid   by  the  plaintiff  company  The  Queen. 
for  ground  rent  and  timber  dues  ;  and,  without  admit- 
ting any  legal  liability,  tenders  the  plaintiffs  the  sum  of  " 
two  thousand  three  hundred  and  seventy-five  dollars 
^iid  fifty  cents  in  full  of  such  moneys.     In  this  sum 
is  included  the  two  hundred  and  fifty  dollars  that   I 
have  said  I  think  they  are  entitled  to  recover  for  the 
S^ouud  rent  paid  for  the  year  1884.     In  giving  effect 
^  the   defendant's  offer  to  pay  the  larger  sum,  I   do 
tK-    ^^^^  *^  t)e  understood  as  intimating  more  than 
i^     •  that,  nnder  all  the  circumstances,  the  offer  is, 
y  opinion,  eminently  fair.     There  will  be  judg- 
"'  ^7-  the  plaintiffs  for  $2,375.50. 


%/y2^ 


Judgment  for  plaintiffs  ;  costs  reserved. 
goli€3i-fcor  for  plaintiffs  :  A.  Ferguson. 
Solicitor  for  defendant :   W.  D.  Hogg. 
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1890      THE  VACUUM  OIL  COMPANY Suppliants; 

Nov.  17.  ^ND 

HER  MAJESTY  THE  QUEEN Respondent. 

Customs  dutiei-^The  Ctcstoins  Act,  1883,  ss.  68,  69,  102,  198,  207— Afoney 
deposited  in  lieu  of  seizure — Market  value — Waiver  of  notice  of  claim 
— Penalties — Prescription . 

The  suppliants,  who  were  manufacturers  of  oils  in  the  United  States, 
sold  some  of  their  oils  in  retail  lots  to  purchasers  in  Cana<la.  The 
price  of  such  oils  to  the  consumer  at  Rochester  was  taken  as  a 
basis  upon  which  the  price  per  gallon  to  the  Canadian  i)urcha3er  wa» 
made  up,  but  the  goods  were  entered  for  duty  at  a  lower  value, — 
two  sets  of  invoices  being  used,  one  for  the  purchaser  in  Canada, 
and  the  other  for  the  com])any'fl  broker  at  the  port  of  entry. 

Held  :  That  the  oils  were  undervalued. 

2.  The  suppliants,  having  established  a  warehouse  in  Montreal  as  the 

distributing  point  of  their  Canadian  business,  exported  oila  from 
the  United  States  to  Montreal  in  wholesale  lots.  The  invoices 
fhowed  prices  which  were  not  below  the  fair  market  value  of  such 
oils  when  sold  at  wholesale  for  home  consumption  in  the  prin- 
cipal markets  of  the  United  States. 
Held  :  That  there  was  no  undervaluation. 

3.  When  goods  are  i)rocured  by  purchase  in  the  oi"dinary  coarse  of 

business,  and  not  under  any  exceptional  circumstances,  an  invoice 
correctly  disclosing  the  transaction  affords  the  best  evidence  of 
the  value  of  such  goods  for  duty.  In  such  a  case  the  cost  to  him 
who  buys  the  goods  abroad  is,  as  a  general  rule,  assumed  to 
indicate  the  market  value  thereof.  It  is  presumed  that  he  buys 
at  the  ordinary  maiket  value. 

4.*  It  is  not  the  value  at  the  manufactory,  or  place  of  production,  but 
the  value  in  the  principal  markets  of  the  country,  i,  e,,  the  price 
there  ]>aid  by  consumers  or  middlemen  to  dealers,  that  should 
govern.  Such  value  foi  duty  must  be  ascertained  by  reference 
to  the  fair  market  value  of  such,  or  like  goods,  when  sold  in  like 
quantity  and  condition  f6r  home  consumption  in  the  principal 
market,s  of  the  country  whence  tlicy  are  exported. 

5.  The  neglect  of  an  importer,  whose  goods  have  been  seized,  to  make 
claim  to  such  goods  by  notice  in  writing  as  provided  by  sectiou 
198  of  The  Cudoins  Act,  18vS:J,  may  be    waived  by  the  act  uf  the 
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Minister  of  Customs  in  dealing  with  the  goods  in   a  manner  in-         1890 

consistent  with  an  intention  on  his  part  to  treat  them  as  con-         nT^ 

demned  for  want  of  notice.  Vacuum 

Quare :    Does  section  198  apply  to  a  case  where  money  is  deposited  Oil  Co. 

in  lieu  of  goods  seized  ?  rr*      X' 

°  The  Queen. 

6.  The  additional  duty  of  60  per  cent,  on  the  true  duty,  payable  for        , 

undervaluation  under  section  102  of  The  Customs  Act  1883,  is  a    *•**•■»■ 

'  '  tor 

debt  due  to  Her  Majesty  which  is  not  barred  by  the  three  years*  '■*«»•'«*. 
prescription  contained  in  section  207,  but  may  be  recovered  at 
any  time  in  a  court  of  competent  jurisdiction. 
Queen :  Is  such  additional  duty  a  i)enalty  ? 

Petition  of  RiaHT  for  the  return  of  moneys  de- 
posited with  the  Customs  authorities  at  the  port  of 
Montreal  in  lieu  of  goods  seized  for  alleged  breaches 
of  the  Customs  laws. 
The  facts  of  the  case  are  fully  stated  in  the  judgment. 

November,  Yth  1890. 

Gormully^  Q.  C,  H.  Abbott,  Q.  C.  and  Campbell  for 
suppliants. 

Oslety  Q.C.  and  Hogg,  Q.C.  for  the  respondent. 

BuRBinaE,  J.  now  (November  17th,  1890)  delivered 
judgment. 

The  suppliants,  who  are  manufacturers  of  oils  doing 
business  at  Rochester,  in  the  State  of  New  York,  bring 
their  petition  to  obtain  repayment  of  the  sum  of  five 
thousand  dollars  held  by  the  Crown  in  substitution  for 
a  quantity  of  oil's  seized  at  the  port  of  Montreal  for 
fraudulent  undervaluation.  The  principal  part  of  the 
company's  business  in  the  United  States  is  done  directly 
with  consumers,  and  not  through  middlemen  ;  their 
sales  to  jobbers  constituting  only  a  small  percent- 
age of  their  total  business.  In  conducting  their  busi- 
ness they  use  a  large  number  of  brands  to  indicate 
the  different  oils  sold  by  them.  Some  of  such  brands 
distinguish  diflferent  classes  or  grades  of  oils,  but  many, 
it  appears,  are  nothing  more  than  trade  devices  used 
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1890  to  gratify  the  prejudices  of  purchasers  ;  and  in  neither 

The  case  is  the   price  of  any  particular  brand  of  oil  that 

qi^^qq  happens  to  become  a  favorite  wit  h  consumers  advanced 

V,  for  that  reason.     The  advantage  to  the  company  results 

'  from  the  fact  that  in  this  way  they  are  enabled  the 


"SS?"*    more   easily  to  obtain    and   retain   purchasers.    Oils 

'  similar  in  all  substantial  particulars  of  grade,  quality, 

test  and  value  to  those  manufactured  and  sold  by  the 
company  are  obtainable  in  the  principal  markets  of  the 
United  States. 

In  1882,  the  company,  desiring  to  do  business  in 
Canada,  sent  to  the  Minister  of  Customs  their  whole- 
sale and  retail  price  lists  and  samples  of  their  oils,  and 
invited  him  to  fix  the  value  for  duty  of  the  several 
brands  of  oils.  The  Minister  in  reply  sent  to  the  com- 
pany the  Customs  Acts  directing  their  attention  to  the 
provisions  relating  to  the  valuation  of  goods  for  duty, 
and  intimating  that  a  scale  of  values  for  duty  could 
not  be  established  as  requested,  but  that  such  values 
would  have  to  be  determined  on  the  entry  of  the  goods 
at  the  port  of  entry  in  Canada.  Thereupon  the  officer 
of  the  company  who  had  charge  of  their  shipping  and 
billing  department,  upon  consultation  with  the  vice- 
president  and  manager  of  the  company,  made  a  sche- 
dule of  values  for  duty  for  their  diffisrent  brands  of  oil. 
From  1882  to  1885  the  company  from  their  office  at 
Rochester,  through  their  travellers,  did  business  in 
Canada  directly  with  the  Canadian  consumer.  In  the 
course  of  this  business  some  oils  were  sold  duty-paid, 
and  in  other  cases  the  consumer  paid  the  duty.  In  the 
latter  case  the  oils  were  invoiced  at  the  price  at  which 
similar  oils  were  sold  to  consumers  in  the  United 
States,  and  the  Canadian  purchaser  paid  duty  on  that 
price.  But  when  such  oils  were  sold  duty  paid  they 
were  entered  for  duty  at  a  price  less  than  that  at  which 
they  were  sold  to  the  consumer  in  the  United  States  ; 
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although  such  price   was  taken  as  the  basis  of  the       ^^^ 
price  charged  to  the  Canadian  purchaser,  which  was        thk 
ascertained   by  adding  thereto  the  cost  of  transporta-    qi^^^** 
tion  and  the  duty.     From  their  Rochester  office  the  _     y- 
company  sent  the  Canadian  purchaser  an  invoice  show- 


The  Queen. 


ing  the  duty-paid  price,  and  to  their  broker  at  Prescott        JSJ 
they  sent  another  invoice  showing  the  name  and  place  " 
of  residence  of  the  purchaser,  and  giving  as  the  value 
of  the  oils  the  arbitrary  value  they  had  established  as 
already  mentioned. 

In  1885  the  company  put  their  Canadian  business 
on  a  different  basis.  They  established  a  warehouse 
and  office  at  Montreal,  and  shipped  their  goods  from 
Rochester  to  Montreal  in  wholesale  lots,  consigned  to 
themselves  or  their  agent  ;  and  Montreal  instead  of 
Rochester  then  became  the  centre  and  distributing 
point  of  their  Canadian  business.  At  first,  and  until  a 
stop  was  put  to  the  practice  by  the  Customs  authorities, 
the  company  entered  at  the  port  of  Brockville  the  oils 
destined  for  Montreal.  It  is  in  connection  with  the 
Prescott  and  Brockville  entries  principally  that  the 
questions  to  be  discussed  arise. 

In  June,  1885,  the  Customs  authorities  seized,  for 
fraudulent  undervaluation,  the  oils  in  store  at  the  com- 
pany's Montreal  warehouse.  The  value  of  such  oils 
was  estimated  to  be  $8,765.66,  and  the  sum  of  $5,000 
was  deposited  with  the  Crown  in  lieu  thereof. 
On  enquiry,  and  after  examining  the  Customs  entries 
made  by  the  company  at  several  ports  of  entry,  the 
Minister  acquitted  the  company  of  the  offence  of  fraudu- 
lent undervaluation,  but  found  that  the  fair  market 
value  of  the  oils  imported  by  them  into  Canada  was 
$23,415.93,  the  duty  on  which  amounted  to  $5,853.98  ; 
that  there  had  been  an  undervaluation  of  $6,514.24, 
and  that  there  was  due  to  the  Crown  for  unpaid  duty 
11,603.81;  and  for  the  further  duty  resulting  from  such 


«ai. 
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1890       undervaluation  $2,926.99,  making  in  all  the  sum   of 

"th*:      $4,530.80,  upon  payment  of  which  the  Minister  con- 

Vacudm    g^jited  iq  release  the  seizure.     This  decision  the  com- 

OiL  Co. 

V.         pany  declined  to  accept,  and  no  further  action  for  the 

"condemnation  of  the  goods  seized  having  been  taken 

*^^"*     within  the  three  years  mentioned  in  section  207  of  The 

" !*     Customs  Act,  1883,  this  petition  was  brought  to  recover 

the  deposit. 

The  main  question  to  be  determined  is  the  value  for 
duty  of  the  oils  in  question. 

By  the  6Sth  and  69th  sections  of  Hie  Customs  Act, 
1883,  it  was  provided,  as  by  the  corresponding  sections 
of  the  Acts  now  in  force  it  is  provided,  that  where  any 
duty  ad  valorem  is  imposed  on  any  goods  imported  into 
Canada,  the  value  for  duty  shall  be  the  fair  market 
value,  in  the  usual  and  ordinary  acceptation  of  the 
term,  of  such  goods  when  sold  for  home  consumption 
at  the  usual  and  ordinary  credit  in  the  principal  mar- 
kets of  the  country  whence,  and  at  the  time  when,  tJie 
same  were  exported  directly  to  Canada ;  and  not  the 
cash  value  of  such  goods,  unless  by  universal  usage 
they  are  considered  and  known  to  be  a  cash  article, 
and  so  bona  fide  paid  for  in  all  transactions  relating  to 
such  goods.  The  words  **  market  value  "  and  '*  prin- 
cipal markets  of  the  country  "  were,  in  Canada,  first 
used  in  the  Act  of  the  old  Province  of  Canada,  12  Vic. 
(1849),  c.  1,  s.  6,  by  which  the  value  of  goods  for  duty 
was  declared  to  be 

the  actual  cash  value  thereof  in  the  principal  markets  in  the  country 
where  the  same  were  purchased,  &c. 

By  this  Act  each  appraiser  was  required 

by  all  reasonable  ways  and  means  in  his  j)ower,  to  ascertain,  e.stiniate 
and  appraise  the  true  and  actual  market  value  and  wholesale  ])rice, 
&c.,  of  such  goods. 

In  1853,  by  the  Act  16  Vic.  c.  85  s.  3,  the  6th  section  of 
12  Vic.  c.  1  was    repealed,  and  it  was  enacted  that 
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V, 

The  Queen. 


for 


the  value  for  duty  of  goods  imported  into  the  Province       i^^ 
should  be  "  the  fair  market  value  thereof  in  the  prin-       Thb 
*'  cipal  markets,  &c,"  and  it  was  provided  that  the  Cus-    qil^^J^ 
t^ms  appraisers  should  appraise  the  value  for  duty  of 
^Uch  goods  at  such  fair  market  value. 

fiy  the  Act  of  the  Province  of  Canada  29-30  Vic. 
'1866),  c.  6,  s.  11,  it  was  provided  that  the  fair  market 
^**ue  for  duty  of  goods  imported  into  the  Province 
*^otild  be  the  fair  market  value  of  such  goods 

({  *'ie  usual  and  ordinary  commercial  acceptation  of  the  term  at  the 
^fiUal  aud  ordinary  ciedit,  and  not  the  cash  valae  of  such  tjoods, 
Except  in  cases  in  which  the  article  imported  is  by  universal  usage 

"conmlerod  and  known  to  be  a  cash  article." 

The  first  Customs  Act  of  the  Dominion  of  Canada,  31 

Vic.  c.  6,  is  founded  on  the  Acts  previously  in  force  in 

the  J*ro vince  of  Canada ;  and  the  enactments  to  which 

^^^^  referred  have  remained  in  the  subsequent  con- 

^'idations  substantially  as  they  were  in  186Y  (30  Vic. 

^^.  ss.    29-31;  40  Vic.  c.  10,  ss.  30-32;  46  Vic.  c.  12, 

s.  o6«68).     To  this  there  is  one  exception,  to  which  I 

thmk:    X   ought  to  refer.     In  the  Act  of  1883  it  was  de- 

^'^^^   "that  the  value  for  duty  should  be  the  market 

^^   of  the  goods  "  when  sold  for  home  consumption 

^i^o  principal  markets,  &c.,"  the  intention  of  Parlia- 

t  o^iiig^  iu  part,  no  doubt,  to  prevent  Canada  becom- 

^     ^    slaughter  market  for   the   surplus   stocks   and 

P    ^"U.ot:s  of  other  countries,  to  the  injury  of  Canadian 

^^^cturing  industries. 

-T^e    xvords  "  market  value  "  and  "  principal  markets 

^  ^   .    ^   country  "  occur  in  the  Act  of  the  Congress  of  the 

tmted  States'of  August  the  30th,  1842,  and  in  other 

^^Xient  Acts  ;  and  have  been  the  subject  of  judicial 

^^pi'etation  by  the  courts  of  that  country. 

^    British  Columbia,  before  that  Province  became 

^    ^  ^f  the  Dominion,  the  value  for  duty  was,  as  in  the 


old   p 


rovince  of  Canada,    determined   by    the    **fuir 
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1890  market  value  "  of  the  goods  "  in  the  principal  markets 

The  &c."  (1).     In  the  other  Proyinces  before  the  Union  the 

OiL^  C<r  ^*®^®  ^^  ^^^  value  for  duty  was,  speaking  generally, 

r.  ascertained  by  reference  to  the  real  and   true  value  of 

The  OimcN 

'  the  goods  at  the  place  whence  they  were  imported,  and 


ftj?**     the  importer  was  liable  to  be  called  upon  to  declare 

that  the  invoice  price  indicated  the  current  value  at 

such  place  (2).  In  this,  as  in  many  other  respects,  the 
Customs  laws  of  such  Provinces  followed  substantially 
the  Act  of  the  Parliament  of  the  United  Kingdom  8-9 
Vic.  c.  93,  as  did  also  the  Act  of  the  Province  of  Canada 
10-11  Vic.  c.  81. 

In  a  number  of  the  Acts  of  the  Province  of  Canada 
and  of  the  Dominion  passed  prior  to  1883,  to  which  I 
have  referred,  there  will  be  found,  preceding  the  enact- 
ments authorizing  the  appointment  of  appraisers  and 
the  valuation  of  goods  for  duty,  the  following  recital : 

And  inasmuch  as  it  is  expedient  to  make  such  provisions  for  the 
valuation  of  goods  subject  to  ad  valorem  duties  as  may  protect  the 
revenue  and  the  fair  trader  against  fraud  by  the  undervaluation  of 
any  such  goods,  therefore,  &c  (3) 

It  is  a  matter  of  common  knowledge  that,  commencing 
with  the  year  18*79,  the  Parliament  of  Canada  has  also 
sought  by  Customs  laws  to  give  a  measure  of  protection 
to  Canadian  manufacturers,  to  one  instance  of  which 
I  have  adverted.  So  that  now  it  may,  I  think,  be  said 
that,  by  the  provisions  of  the  Customs  Acts  relating  to 
the  valuation  of  goods  for  duty,  Parliament  intends  to 
protect  the  revenue,  the  fair  trader  and  the  Canadian 
manufacturer. 

Another  matter  that  should,  it  appears  to  me,  be 
kept  in  view  is  the  distinction  more  or  less  clearly 
recognized   in  The  Customs   Act    of  cases  where  the 

(1)  R.  S.  B.  C.  (1871)  No.  79  s.  7.  Vic.  (P.E.I.)  c.  1  (1873.)  s.  2. 

(2)  See  30  Vic.  (N.  B.)  c.  1  s.  (3)  12  Vic.  (P.G.)  c  1  a.  5 ;  C. 
2  (186«)  ;  Rev.  Stat.  Nova  Scotia  S.C.  c.  17  s.  23  ;  31  Vic.  c.  6  s.  29 ; 
3rd  series  (1864)  c.   13  s.  25  ;  36  40  Vic.  c.  10  s.  30. 
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importer  procures  his  goods  by  purchase,  and  cases      i^^o 
in  which  he  is  the  manufacturer  or  producer  thereof,  or       the 
in  which  he  obtains  them  otherwise  than  by  purchase.    X^^^n  ** 
If  the  goods  are  procured  by  purchase  m  the  ordinary        v, 
course  of  business  and  not  under  any  exceptional  cir-   ^^  Q^ben. 
cumstances,  an  invoice  disclosing  truly  the  transaction   "•jgg— 
aflfords  the  best  evidence  of  the  value  of  such  goods  for  '*^ 
duty.  In  such  a  case  the  cost  to  him  who  buys  the  goods 
abroad  is,  as  a  general  rule,  assumed  to  indicate  the 
actual  market  value  thereof.  It  is  presumed  that  he  buys 
at  the  ordinary  market  value  (I).    The  value  in  such  a 
case  being  ascertainable  by  reference  to  an  invoice 
showing  the  true  transaction,  no  appraisement  is,  in 
fact,  necessary.     But  if  there  is  no  invoice,   or  the 
invoice  does  not  truly  disclose  the  transaction,  or  if  the 
purchase  is  not  made  in  the  ordinary  course  of  busi- 
ness, but  under  exceptional   circumstances   and  at  a 
price  less  than  the  fair  market  value,  at  the  time,  of 
such  goods  when  sold  for  home  consumption  in  the 
principal  markets  of  the  country  where  they  are  pur- 
chased and  whence  they  are  imported  into  Canada,  or 
if  the  goods  are  manufactured  or  produced  by   the 
importer,  or  obtained  by  him  otherwise  than  by  pur- 
chase, then  it  is  necessary  that  their  value  for  duty  be 
ascertained  and  determined  by  reference  to  such  fair 
market  value.     Now  it  is  clear,  I  think,  on  principle 
and  authority,  that  the  manufacturer's  or  producer's 
price  to  wholesale  dealers  in  the  country  whence  the 
goods  are  exported  to  Canada  does  not  of  necessity 
determine  the  fair  market  value  for  duty.     It  is  not 
the  value  at  the  manufactory,  or  the  place  of  produc- 
tion, but  the  value  in  the  principal  markets  of  the 
country — the  price  there  paid  by  consumers  or  dealers 
to  dealers — ^that  governs  (2).  Then  there  is  the  further 

(1)  Blatchford,  J.  in  3109  Cases    son  4  U.  C.  C.  P.  548  ;  Caquot's 
of  Champn^e,  1  Ben.  241.  Champagne,  3  Wallace  114  ;  3109 

(2)  Attorney-General  v,  Thomp-    Cases  uf  Champagne,  1  Ben.  241. 
i6 


242  EXCHEQUER  COURT  REPORTS.  [VOL.  11. 

1890  qaestion  as  to  whether  or  not  the  value  for 
The  duty  is  in  the  cases  mentioned  to  be  ascertained 
Vacuum  y^j  reference  to  the  wholesale  market  value  only. 
V,  That  ordinarily,  I  fancy,  is  the  result ;  because 
HEVjUEEN.^j^^  larger  part  of  the  importations  of  the  country 
*JCJ**  are  made  by  wholesale  merchants  and  dealers.  I  think, 
however,  that  the  true  meaning  of  the  Act  is  that  the 
value  for  duty  of  goods  imported  into  Canada  should 
be  ascertained  by  reference  to  the  fair  market  value  of 
such  or  like  goods  when  sold  in  like  quantity  and  con- 
dition for  home  consumption  in  the  principal  markets 
of  the  country  whence  so  imported.  That  is  the  view 
that  Chief  J'ustice  Macaulay  gave  expression  to  in  The 
Attorney- General  v.  Tkompson  (1),  and  must,  it  seems  to 
me,  be  taken  to  be  the  true  view  ;  otherwise,  that  uni- 
formity of  operation  would  not  be  maintained,  without 
which,  as  was  said  by  Mr.  Justice  Blatchford  in  the 
case  I  have  already  alluded  to  (2),  every  ad  valorem 
system  of  revenue  would  become  oppressive  and  unjust. 
Leaving  then  this  general  discussion  of  the  provis- 
ions of  The  Customs  Act,  under  which  the  questions 
depending  in  this  case  are  to  be  decided,  and  coming 
to  such  questions,  I  am  of  opinion  that  the  oils  men- 
tioned ill  the  invoices,  on  which  the  company's  entries 
were  made  at  Prescott,  were  undervalued,  and  that 
such  invoices  were,  in  that  respect,  untrue  invoices. 
The  cost  of  the  oils  to  the  Canadian  purchaser,  less  the 
duty  and  transportation,  was  the  actual  selling  price 
in  the  United  States  under  like  circumstances,  ki 
that  price,  representing  at  once  the  true  transaction 
between  the  parties  and  the  fair  market  value  in  the 
United  States,  the  company  should  have  entered  their 
oils.  It  is  unnecessary  to  enquire  whether  the  under- 
valuation was  fraudulent  or  not.  The  goods  are  not 
within  reach  of  the  court,  and  are  not  represented  by 

(1)  4  U.C.  C.  P.  648.  (2)  3109  Cas&s  of  Champagne,  l.Ben.  241. 


•Mt. 
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any  part  of  the  $5,000  for  the  recovery  of  which  the      ISJX) 
petition  is  broughc.     The  most  to  which  the  Crown  is      the 
entitled  in  this  proceeding  is  to  set-ofF  the  duties  still    X^^  n^ 
payable  upon  such  goods  against  the  sum  mentioned,         v. 
and  it  is  equally  so  entitled  whether  the  undervalua-   ^^^^^^^' 
tion  was  fraud alent  or  not  fraudulent.     The  company  **fS?' 
are  liable  to  pay  to  the  Crown  the  duty  on  the  diflfer-  "^f*^ 
ence  between  the  true  value  for  duty  of  such  goods 
and  the  value  at  which  the  same  were  entered,  and, 
whenever  the  former  exceeds  the  latter  by  more  than 
twenty  per  centum,  to  a  further  duty  equal  to  one-half 
the  duty  leviable  on  such  true  value. 

The  importations  from  Itochester  to  Montreal,  by 
way  of  Brockville,  were  made  in  car-load  lots,  that  is, 
I  think,  wholesale  lots.  The  specific  goods  had  not 
been  sold  and  set  apart  for  the  Canadian  purchaser. 
The  company  were  importing  goods  manufactured  by 
themselves,  and  were  entitled,  I  think,  to  enter  them 
for  duty  at  the  fair  market  value  of  the  same  or  like 
goods  when  sold  in  like  quantity  and  condition  for 
home  consumption  in  the  principal  markets  of  the 
United  States.  The  evidence  shows,  I  think,  that,  tak- 
ing the  entries  as  a  whole,  these  oils  were  not  entered 
below  such  fair  market  value.  I  have  not,  either  in 
the  case  of  the  Prescott  entries  or  of  the  Brockville  en-  • 
tries,  examined  each  entry.  From  what  was  said  by 
counsel  at  the  trial,  I  have  no  doubt  that  the  officers 
and  experts  of  the  Crown  and  the  company  can  readily 
ascertain  the  amount  in  which .  the  company  are  in- 
debted to  the  Crown,  the  rule  of  valuation  being  once 
determined.  But  if  not,  there  will  be  a  reference  to 
s^scertain  such  amount. 

I  must  now   briefly  refer  to  two  questions  of  less 

importance.     Counsel  for  the  Crown  argued  that  as 

the  company  did  not  within  one  month  from  the  date 

of  the  seizure,  by  notice  in  writing,  make  a  claim  to 

i6)i 
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1890      the  goods  seized,  as  provided  in  section  198  of  The  Cut- 
The      tom$  Act,  1883,  the  goods,  and,  consequently,  the  money 
Vacuum   deposited  in  lieu  thereof,  became  forfeited.  Bat  even  ad- 
17.        mitting  that  this  section  applied  to  a  case  where  money 
HEi^uEEN.^^  deposited  in  lieu  of  goods  seized,  the  circumstances 
"^ito"*    disclosed  by  the  evidence  show  most  clearly  that  the 
j«dgm—    Minister  waived  such  notice.     It  would,  I  think,  be 
most  unreasonable  to  hold  that  the   Minister  could 
invite  or  allow  the  importer  to  submit  evidence  to  show 
whether  there  was  an  undervaluation  or  not,  give  full 
opportunity  for  the  presentation  of  the  case,  make  his 
decision,  and  then  say  that  all  this  went  for  nothing, 
that  he  had  no  notice  in  writing,  within  the  strict  let- 
ter of  the  law,  that  the  importer  intended  to  claim  the 
goods,  and  that,  consequently,  the  law  had  ejffected  a 
condemnation  that  he,  after  hearing  the  parties,  did  not 
believe  the  goods  were  liable  to. 

By  their  reply,  the  company  raised  an  objection  to 
the  form  of  the  Crown's  set-off  or  counter-claim,  but 
this  was  abandoned  at  the  hearing  ;  and  it  was  con- 
ceded that  if  there  was  found  to  be  any  undervalua- 
tion, the  duty  thereon  should  be  deducted  from  the 
$5,000  in  question.  It  was,  however,  contended  that 
the  further  duty  (of  fifty  per  centum  of  this  true  duty) 
•  payable  under  section  102  of  The  Customs  Act,  1883, 
was  in  the  nature  of  a  penalty,  and  therefore  pre- 
scribed by  section  20^  of  the  Act ;  and  in  support  of 
such  contention  I  was  referred  to  Swanston  v.  Morton 
(1) ;  United  States  v.  6^  packages  of  dry  goods  (2) ;  and 
Ring  V.  Maxwell  (3),  and  to  the  Act  of  the  Congress  of 
the  United  States  of  the  30th  of  August,  1842,  section 
17.  The  argument  that  the  additional  duty  levied  in 
this  case  is  a  penalty  is  not  without  weight,  but  the 
case,  I  think,  falls  within  the  express  terms  of  the  15th 

(1)  1  Curtis  (C.  C.  R  )  294.  (2)  17  How,  85. 

(3)  17  How.  147. 
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section  of  the  Act  of  1883  (4),  by  which  it  is  in  effect      1890 
enacted  that  the  true  duty  payable  on  any  goods  im-      tke 

ported  into  Canada,  and  the  additional  sum,  if  any,  qj^^q^ 
payable  under  section  102,  shall  constitute  a  debt  due        v. 

The  Odesx 

and  payable  to  Her  Majesty,  which  may  at  any  time 
be  recovered  in  any  court  of  competent  jurisdiction.  I 
am  of  opinion  that  both  the  true  duty  and  the  addi- 
tional sum  or  duty  mentioned,  for  which  the  company 
are  liable  on  the  transactions  to  which  I  have  referred, 
may  be  set-off  against  the  $5,000  claimed  in  this  action. 
In  agreeing  to  the  amount  for  which  judgment 
should  be  entered  for  the  suppliants,  in  accordance 
with  the  conclusions  to  which  I  have  given  expres- 
sion, neither  party  will  be  understood  to  accept  or 
adopt  such  conclusions.  If  they  cannot  agree,  there 
will  be  a  reference  to  the  Registrar  to  ascertain  the 
amount;  and  in  the  meantime  the  question  of  costs  will 
be  reserved. 

Judgment  as  ordered,  costs  reserved. 
Solicitors  for  suppliants  :  Abbotts  Sf  Campbell. 
Solicitors  for  respondent  :  O^  Connor  S^  Bogg. 


(4)  R.  S.  C.  c.  32  8.  r. 
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Jan.  19. 


1891      THE  QUEEN,  on  the  information  of 

THE    AtTORNEY-GtENERAL     FOR  THE  J      PLAINTIFF 

Dominion  of  Canada 

AND 

WILLIAM    THOMAS Defendant. 

Cayicellation  of  a  land-yatent — The  Manitoba  Act — 33  Fie.  c.  3  s.  32  sub- 
sec,  4,  and  38  Vic.  c.  52  «.  1 — R,  S,  G.  c.  54  8,  57 — Imj^rovidence  in 
granting  patent, 

T.,  a  half-breed,  was  on  the  15th  July,  1870,  in  actual  peaceable  poases- 
Bion  of  a  lot  of  land  in  the  Province  of  Manitoba,  previously 
purchased  by  him,  and  of  which  he  had  been  for  some  years  in 
undisturbed  occupancy.  On  the  3i-d  of  August,  1871,  he  shared  in 
the  gratuity  given  to  certain  Chi])pewa  and  Swampy  Cree  Indians 
undei  a  treaty  then  concluded  with  them,  and  in  the  years  1871, 
1872,  1873  and  1874  he  participated  in  the  annuities  payable  there- 
under. But  before  taking  any  moneys  under  the  treaty  he 
enquired  of  the  commissioner  who  acted  for  Her  Majesty  in  its 
negotiation,  whetlier  by  accepting  such  money  he  would  prejudice 
his  rights  to  his  private  property,  and  was  informed  that  he  would 
not  ;  and  when  in  1874  he  leanied  for  the  first  time  that  by  reason 
of  his  sharing  in  such  annuities  he  was  liable  to  be  accounted  an 
Indian  and  to  lose  his  rights  as  a  half-breed,  he  returned  the 
money  ])aid  to  him  in  that  year.  Subsequently  his  status  &s  a  half- 
bree  1  was  recognized  by  the  issue  to  him  in  1S7G  of  half-breed  scrip. 

Held,  that  under  TJ^.  Manitoba  Act,  and  amendments,  (33  Vic.  c.  3  s.  32 
sub-sec.  4,  and  38  Vic.  c.  52  s.  1)  he  was  entitled  to  letters-patent 
for  the  lot  mentioned. 

IHIS  was  an  informatiou,  filed  by  Her  Majesty's 
Attorney-G-eneral  for  the  Dominion  of  Canada,  whereby 
the  Crown  sought  to  obtain  a  declaration  by  the  court 
that  a  certain  patent  for  land  had  been  improvidently 
granted  to  the  defendant  and  should  be  delivered  up 
to  be  cancelled. 
The  facts  of  the  case  are  fully  stated  in  the  judgment. 

June  5th  and  6th,  1890. 

Aikins,  Q.C.  and  Culver  Q.C.  for  the  plaintiff: 

The  defendant  assented  to  the  treaty,  and  admitted 
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he  was  an  Indian.     He  must  be  bound  by  his  action      1891 
in  accepting  treaty-money.    The  defence  admits  that  TheQueen 
the  land  in  qaestion  formed  part  of  the  Reserve ;  and        '^' 

Jt  UOM  AS. 


that  being  so,  and  there  being  no  surrender  to  the 
Crown,  it  could  not  properly  be  disposed  of  by  the  ^'fom^l 
Crown's  patent.  The  Crown  is  bound  to  look  carefully 
to  the  execution  of  the  treaty,  and  to  see  that  the  lands 
belonging  to  the  Indians  are  maintained  for  their 
benefit.  The  question  is  not  what  the  Crown  may  or 
ought  to  do  as  to  the  patent,  but  whether  or  not 
it  was  properly  advised  in  issuing  such  patent  (Cites 
The  Attorney-Generaly.  Contois  (1) ;  Grahamy,  The  Nor- 
thern  Railway  Co,  (2) ;  The  AUorney- General  r.  Mc- 
NuUy  (3) ;  Marlyn  v.  Kennedy  (4) ;  Rees  v.  The  Attorney- 
General  (5) ;  Tlie  Attorney- General  v.  Fonseca  (6) ;  Reg 
ex.rel.  Gibb  v.  White  (7).) 
Howells^  Q.C.  and  Cumberland  for  the  defendant : 
The  taking  of  treaty-money  under  a  mistake  of  his 
rights  and  position  as  a  half-breed  should  not  deprive 
defendant  of  his  property.  He  was  in  possession  of 
the  property  before  the  patent  issued,  as  a  settler,  and 
outside  the  patent  altogether  he  has  a  good  right  to 
the  land.  He  is  not  an  Indian  within  the  meaning 
of  the  Indian  Act  of  1874.  He  did  not  belong  to  any 
band  or  tribe  of  Indians.  As  soon  as  he  discovered 
his  position  with  respect  to  receiving  treaty-money,  he 
returned  the  money  he  had  received  for  the  then 
current  year.  The  onu$  to  establish  improvidence  in 
the  granting  of  the  patent  is  on  the  Crown,  but  so  far 
from  doing  that  the  evidence  shows  that  all  the  facts 
were  before  the  Crown. 

(Cites  the  judgments  of  Grwynne  and  Patterson,  JJ 
in  Fonseca  v.  Tlie  Attorney-General  (8).) 

(1)  25  Grant  346.  (5)  16  Grant  467. 

(2)  10  Grant  259.  (6)5  Man.  L.  R.  173,  and  17 

(3)  8  Grant  324.  Can.  S.  C.  R.  612. 

(4)  4  Grant  61.  (7)  5  Pr.  R.  315. 

(8)  17  Can.  S.  C.  R.  612. 
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1891  Atkins,  Q.C.  in  reply,  cites   The  Queen  y.  Clarke  (1) ; 

The  Queen  The  King  v.  Clarke  (2) ;  The  Attornet/' General  y.  Oarbuti 
Thomas    ^^^  »  Bacon's  Abridgement  (4) ;  Stephen's  Blackstone  (6). 


ftwr^^^      BuRBiDGE,  J.  HOW  (January  19th,  1891)  delivered 
judgment. 

This  information  is  brought  to  annul  letters-patent 
issued  on  the  27th  of  October,  1887,  in  favor  of  the 
defendant,  for  lot  numbered  22  in  the  Parish  of  Saint 
Peter  and  Province  of  Manitoba. 

The  ground  upon  which  the  cancellation  of  the 
patent  is  sought,  is,  briefly,  that  the  defendant  is  not, 
as  at  the  time  when  it  was  issued  he  was  supposed  to 
be,  entitled  to  the  lot  in  question  under  The  Manitoba 
Act  and  its  amendments  (6),  and  that,  therefore,  it  was 
issued  through  error  and  improvidence  within  the 
meaning  of  the  67th  section  of  chapter  64  of  the 
Revised  Slatutes  of  Canada, 

It  is  admitted  that  the  defendant  is  a  half-breed,  and 
it  appears  from  the  evidence  that  he  has  during  all  his 
life  lived  after  the  manner  of  white  men,  and  never 
according  to  the  mode  and  habits  of  life  of  the  Indian. 
He  is  by  trade  and  occupation  a  carpenter  and  farmer. 
For  many  years  he  was  a  warden  of  the  church  at  Saint 
Peter  ;  and  on  several  occasions  he  has  been  a  repre- 
sentative from  that  church  to  the  Synod.  After  the 
transfer  of  Eupert*s  Land  and  the  North- West  Territory 
to  Canada,  and  before  the  Treaty  to  which  reference 
will  be  made,  he  was  appointed  a  Justice  of  the  Peace. 

It  is  also  clear  that  since  the  year  1864,  when  for  the 
sum  of  seventy-five  dollars  he  purchased  the  lot  in 
question  from  one  Robert  Sandison,  he  has  been  in 


(1)  7  Moo.  P.  C.  77.  (5)  Vol.  1  p.  624. 

(2)  Freem.  172.  (6)  33  Vic.  c.  3  a.  32  sub-sec 

(3)  5  Grant  181,  4,  and  38  Vic.  c.  52  s.  1. 

(4)  Vol.  8  p.  150. 
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nndisttirbed  occupancy  thereof,  and  that  on  the  16th       1S91 

of  July,  I8t0,  the  date  of  the  transfer,  he  was  in  actual  theQueen 

peaceable  possession  of  the  same.    This  is  not  denied,    ,„   ^' 

but  it  is  said  that   by  participating  in  the  gratuity 

given  to  certain  Chippewa  and  Swampy  Cree  Indians 

in  18*71,  under  a  Treaty  made  with  them  at  Lower 

Fort  Garry  on  the  3rd  of  August  of  that  year,  and  in 

the  annuities  payable  thereunder,  the  defendant  lost 

his  status  as  a  half-breed,  and  forfeited  his  right  to  the 

lot  and  letters-patent  in  question. 

The  defendant  admits  that  in  18*71,  1872,  1873  and 
1874  he  received  for  himself,  his  wife  and  two  daugh- 
ters, the  annuity  of  three  dollars  for  each  person  pay- 
able under  the  Treaty,  and  it  appears  that  he  shared  in 
the  gratuity  given  when  the  Treaty  was  concluded 
He  says,  however,  that  before  taking  any  money  under 
the  Treaty  he  asked  Mr.  Simpson,  the  commissioner  act- 
ing for  Her  Majesty,  if  by  taking  the  same  he  would 
interfere  with  his  private  property,  and  that  Mr.  Simp- 
son told  him  he  would  not ;  and  that  when,  in  1874,  he 
learned  for  the  first  time  that  by  the  acceptance  of  such 
annuities  he  would  deprive  himself  of  his  rights  as  a 
half-breed,  he  returned  the  amount  paid  to  him  in  that 
year,  and  that  since  he  has  not  taken  any  money  under 
the  Treaty ;  and  that  the  Crown  has  recognized  his 
rights  as  a  half-breed  by  the  issue  to  him,  in  October, 
1876,  of  half-breed  scrip. 

The  enquiry  is,  I  think,  somewhat  narrowed 
by  the  fact  that  none  of  the  statutes  of  the 
Dominion  relating  to  Indians  and  Indian  Affairs 
were  in  force  in  Manitoba  prior  to  1874,  when  by 
37  Vic.  c,  21  certain  provisions  of  81  Vic.  c.  42,  and 
of  32-33  Vic.  c.  6,  were  extended  to  that  province. 
It  may  be  admitted  that  if  in  1874,  and  thereafter,  the 
defendant  had  participated  in  the  annuities  payable 
under  the  Treaty,  he  would  have  brought  himself 
within  the   definition  of  an  Indian  contained  in  the 


for 
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1891       Acts  mentioned  (1),  and  that  he  could  not  subsequently 
The  Queen  have  regained   his   status   of  a   half-breed   except  in 
Thomas     accordance  with  the  law  or  practice  in  that  behalf  for 
the  time  being  in  force. 

The  first  question  to  be  decided  is  :  Did  the  defend- 
ant by  participating  in  the  gratuity  and  annuities 
mentioned  make  an  election  and  renounce  the  status 
and  personal  condition  of  a  half-breed,  and  acquire  that 
of  an  Indian  ?  Unexplained,  his  conduct  would  no 
doubt  raise  the  presumption  that  he  had  done  so.  But 
looking  at  all  the  circumstances  of  the  case,  it  does  not 
appear  to  me  that  such  was  at  any  time  his  intention. 
We  have  seen  that  he  was  careful  before  taking  any 
money  under  the  Treaty  to  enquire  of  the  commissioner 
whether  his  acceptanc^e  would  prejudice  his  position 
in  respect  of  his  private  property;  and  that  when  in  1874 
he  realized  the  true  state  of  the  case  he  returned  the 
annuity  then  lately  paid  to  him,  and  that  in  1876  his 
status  as  a  half-Dreed  head  of  a  family  was  formally 
recognized  by  the  Crown.  It  is  said  that  Mr.  Simpson 
could  not  bind  the  Crown  by  any  such  assurance  as 
that  alleged  to  have  been  given  to  the  defendant. 
Possibly  not,  and  yet  it  may  be  right  and  proper  to 
weigh  the  defendant's  acts  in  the  light  of  such  assur- 
ance. But  take  it  that  the  defendant's  status,  from  the 
day  he  received  his  first  payment  under  the  Treaty 
until  he  returned  the  last,  must  be  deemed  to  be  that 
of  an  Indian,  the  further  question  presents  itself:  By 
virtue  of  what  law  did  he  forfeit  his  interest  in  the 
homestead  that  he  purchased,  and  on  which,  with  his 
wife  and  family,  he  was  residing.  The  only  answer 
suggested  in  reply  to  that  enquiry  is,  that  such  is  the 
effect  of  the  I9th  section  of  r/i«  Indian  Act  (iZ.S.C  c.  43), 
whereby  it  is,  amongst  other  things,  provided  that 
every  Indian  in  the  Province  of  Manitoba  who  has, 

(i;  31  Vic.  c.  42  3.  15,  and  37  Vic.  c.  21  s.  8. 


VOL.  IL]     EXCHEQUER  COURT  REPORTS.  261 

previously  to  the  selection  of  a  Reserve,  possession  of  a       l^^i 
plot  of  land,  included  in  or  surrounded  by  a  Reserve,  theQueen 
upon  which  he  has  made  permanent  improvements,    rpj^J^^g 
shall  have,  in  respect  thereof,  the  same  privileges  as 


are  enjoyed  by  an  Indian  who  holds  under  a  location  ^^^'^JJ^^^ 

title.     But  that  provision  was  first  enacted  in  18^6  by       

39  Vic.  c.  18  s.  10,  and  cannot,  I  think,  be  construed 
to  deprive  the  defendant  of  any  rights  of  property 
theretofore  acquired,  seeing  that  there  is  no  pretence 
that  he  was  at  that  time  an  Indian  or  liable  to  be  con- 
sidered or  treated  as  an  Indian  within  the  meaning  of 
the  statute. 

Mr.  Aikins,  for  the  plaintiff,  upon  the  authority  of 
the  cases  cited,  further  contended  that  although  the 
defendant  might  be  found  to  be  entitled  to  the  letters- 
patent  issued  to  him,  they  should  be  set  aside  because 
the  Minister  of  the  Interior  acted  in  ignorance  of  the 
fact  that  that  the  defendant  had  not  refunded  the  forty- 
eight  dollars  paid  to  him  under  the  Treaty  in  the  years 
1871,  18t2  and  1878.  It  seems  that  this  fact  was  not, 
as  it  should  have  been,  brought  to  the  attention  of  the 
Minister  either  in  1876,  when  half-breed  scrip  was 
issued  in  favor  of  defendant,  or  in  1887,  when  his 
claim  to  lot  22  was  disposed  of.  This  issue  is  not, 
however,  raised  by  the  pleadings,  and  it  is  not  neces- 
sary to  decide  it,  or  to  consider  how  far  the  earlier 
cases  referred  to  have  been  modified  by  Fomeca  v.  The 
Attorney 'General  (1),  in  which  the  57th  section  of  the 
Revised  Statutes,  chapter  54,  has  been  so  recently  and 
fully  considered.  On  the  issues  presented  by  the 
pleadings  the  defendant  is,  I  think,  entitled  to  succeed. 

Judgment  for  defendant  with  costs. 
Solicitors  for  plaintiff*:  O'Connor  4*  Hogg. 
Solicitors  for  defendant :  Archibald,  Howell  ^'  Cum- 
berland, 

(1)  17  Can.  S.  C.  R.  612. 
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1891       THE  CITY  OF  QUEBEC Sdppliants; 

HER  MAJESTY  THE  QUEEN Respondent. 

Petition  of  Itiijht — Demurrer — Injury  to  froferty  rcsuUing  from  negligence 
of  Orown^ 8  servants  on  public  work — Crown^s  liability  tlierefor — 50-51 
Vic,  c.  16  ,«.  16  (c) — hiiirfretation, 

()n  the  19th  of  September,  1889,  a  large  portion  of  rock  fell  from  a  part 
of  the  cliff,  alleged  to  be  the  j)roperty  of  the  Cro^ii,  under  the 
citadel  at  Quebec,  blocking  up  a  public  thoroughfare  in  that  city 
known  as  Champlaiu  Street  to  audi  an  extent  that  communication 
was  rendered  imi)osaible  between  the  two  ends  thereof. 

By  their  petition  of  right  the  suppliant'^  charged  that  this  accident  was 
caused  by  the  execution  of  works  by  the  Crown  whicli  had  the  effect 
of  breaking  the  flank  side  of  the  cliff,  by  the  daily  firing  of  guns 
from  the  citadel,  and  the  fact  that  no  precautions  had  been  taken 
by  the  Crown  to  prevent  the  occurrence  of  such  an  accident.  The 
Crown  demurred  to  the  petition  on  the  ground,  inter  alia^  that  no 
action  will  lie  to  enforce  a  claim  founded  on  the  negligence,  care- 
le^ssness  or  misconduct  of  the  Crown  or  its  servants  or  officers. 

Hdd : — (1).  There  being  no  allegation  in  the  petition  that  the  property 
mentioned  was  a  work  of  defence  or  other  public  work,  or  part  of 
a  public  w*ork,  and  it  not  appearing  therein  that  any  officer  or 
servant  of  the  Crown  had  any  duty  or  employment  in  connection 
with  the  property  mentioned,  or  that  the  acts  complained  of  were 
committed  by  such  officers  while  acting  within  the  scope  of  their 
duties  or  employment,  no  case  was  shown  by  the  suppliants  in 
respect  of  which  the  court  had  jurisdiction  under  The  Exchequer 
Court  Act,  50-51  Vic.  c.  16  s.  16  (c). 

(2).  Under  section  16  {c)  of  the  said  Act,  the  Crown  is  liable  in  damages; 
for  any  death  or  injury  to  the  person  or  to  property  on  any  public 
work  resulting  from  the  negligence  of  any  officer,  or  servant  of 
the  Crown  while  acting  within  the  scope  of  his  duties  or  employ- 
ment. 

(3).  The  Cro^\'n*s  immunity  from  liability  for  personal  negligence  is  in 
no  way  altered  by  section  16  (c)  of  the  said  Act. 

Demurrer  to  a  petition  of  right. 

The  petition  prayed  for  damages  for  the  obstruction 
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of  a  street  in  the  city  of  Quebec,  alleged  to  have  been       1891 
caused  by  the   nonfeasance   and   misfeasance  of  the   ThbCity 
Crown  and  its  officers.  ^*^  «°^«'*^ 

The  pleadings  are  sufficiently  stated  in  the  jud^-  The  Queen. 

Ill^nt.  Artrmment 

of  Couniiel. 

November  13th,  1890.  

Irvine,  Q.C.  in  support  of  demurrer  : 

It  will,  no  doubt,  be  contended  that  the  remedy 
against  the  Crov^n  in  such  a  case  as  this  is  created  by 
The  Exchequer  Court  Act  (1).  But  that  Act  only 
extends  the  jurisdiction  of  the  court,  and  does  not 
pretend  to  enlarge  the  liability  of  the  Crown  in  any 
way, — which,  under  the  provisions  of  The  Interpretation 
Act  (2)  can  only  be  done  by  express  terms.  Now,  I 
submit  that  it  would  be  a  reasonable  construction  of 
sub-section  (c)  of  section  16  of  The  Exchequer  Court 
Act  to  say  that  it  was  merely  intended  to  give  the 
court  jurisdiction  to  hear  and  determine  cases  wherein, 
by  express  enactment,  the  Crown  is  made  liable  for  the 
negligence  of  its  officers  or  servants, — such  as,  for 
instance,  cases  arising  under  the  clauses  of  this  nature 
to  be  found  in  The  Government  Railways  Act  (3)  and 
The  Public  Works  Act,  as  amended  by  41  Vic.  c.  8  s.  3. 
Again,  assuming  thq,t  the  officers  or  servants  of  the 
Grown  did,  by  their  acts  of  omission  or  commission, 
contribute  to  the  accident,  and  that  the  Crown  would 
be  liable  therefor  in  the  event  of  a  proper  case  being  sub- 
\  stantiated,  the  citadel  at  Quebec  is  not  a  public  work 

^  within  the  meaning  of  the  sub-section  in  question.    It 

is  not  within  the  control  of  the  Public  Works  Depart- 
nient  in  any  way,  but  that  control  is  exercised  by  the 
Militia  Department.     (Cites  R.S.C  c.  41,  ss.  4,  6,  7,  8 

and  8.) 

1 

\  0)   50-51     Vic.    c.     16    8.     16        (3)  R.S.C.  c.  38,  ss.  16,  17,  22, 

\  fcub.se<^  (c).  23  and  36. 

(2)    R.S.C,  c.  1.  8.  7,  sub-sec.  46. 
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1891  Hogg,  Q.C.  ou  the  same  side  :  This  case  differs  very 

ThTgity   little  in  principle  from  the  case  on  demurrer  of  Brady 

OF  Quebec  y   y/^^  Queen  (1),  which  I  argued  a  few  days  ago  in  this 

The  Queen,  court.     Assuming,  for  the  purposes  of  argument,  that 

AripimeMt  there  is  a  liability  created  against  the  Crown  by  sub- 

'  section  (r)  of  section  16  of  The  Exchequer  Court  Act,  the 

suppliants'  petition  here  does  not  allege  that  the  citadel 
is  a  public  work,  and  on  the  face  of  the  petition  the 
court  has  plainly  no  jurisdiction.  The  Crown  cannot 
be  guilty  of  a  breach  of  duty  where  no  duty  exists. 
Prior  to  the  passing  of  The  Exchequer  Court  Act  no  such 
action  as  this  would  lie  against  the  Crown,and  it  cannot 
be  shown  that  the  Act  provides  a  remedy  in  such  a  case. 
(Cites  Farnell  v.  Bowman  (2) ;  and  Attorney  General  v. 
Wemyss  (3),  and  points  out  the  differences  between  the 
enactments  under  which  these  cases  arose  and  the  sub- 
section of  The  Exchequer  Court  Act  under  discussion.) 

Belcourt,  contra  :  The  petition  is  well  founded  out- 
side of  the  statute.  At  common  law  a  petition  would 
lie  where  the  Crown  had  taken  possession  of  a  street  as 
in  this  case,  and  the  same  right  exists  under  the  civil 
law.  The  refusal  to  remove  the  obstruction  from  the 
street  is  a  withholding  of  possession  by  the  Crown. 
(Cites  Feather  v.  The  Queen  (4).) 

Again,  this  is  a  public  work  within  the  meaning  of 
R.S.C.  c.  36  ss.  2  and  7 ;  and  by  ss.  7  and  9  of  that 
chapter  the  Minister  of  Public  Works  is  charged  with 
the  duty  of  keeping  the  work  in  good  repair.  Then 
again,  by  R.S  C.  c.  41  ss.  4,  6,  7,  8  and  9  the  Minister 
of  Militia  and  Defence  is  charged  with  the  duty  of 
maintaining  and  keeping  in  repair  all  forts  and  fortifi- 
cations in  Canada.  Both  Ministers  of  the  Crown  have 
failed  to  do  their  duty  in  this  regard,  and  an  action  will 
lie  therefor.    Again,  the  petition  is  well  founded  under 

(\)  R  ported  yo5/.  (3^  13  App.  Cas.  192. 

{'2)  12  App.  Cas.  643.  (4)  6  B.  &  S.  257. 
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^Ke  Petition  of  Right  Act  (KS.C.  c.  136  s.  13).  A  remedy       1891 
^      fe  also  aflbrded  by  The  Exj/ropriation  Act  (52  Vic.  c.  13).    ThTcity 
his  is  nothiug  more  or  less  than  an  expropriation  of  ^*  QyK'**^^' 
he  street  by  the  Crown.    The  Crown  can  acquire  title  The  Queen. 
Ijy  prescription,  and  under  art.  2211  of  the  Civil  Code  Arvnment 

^he  subject  has  a  right  to  interrupt  such  prescription       

t)y  a  petition  of  right.    (Cites  Laporte  v.  The  Principal 

Officers  of  Artillery^  Sfc.  (1);    The  Exchequer  Court  Act 

^.  18;  CC.L.a  art.  400.)     The  action   will   lie  under 

50-51  Vic.  c.  16,  s.  16.  (Cites  Redpath  v.  Giddings  {2) ; 

Fournier  and  Henry,  JJ.  in  Hie  Queen  v.  McLeod  (3),) 

Under  art.  1057  C.C.L.C,  a  contract  is  implied  on  the 

part  of  an  owner  so  to  use  his  property  as  not  to  injure 

his  neighbor.     The  CiiHl  Code  is  binding  on  the  Crown 

(^).    The  case  is  clearly  within  section  16  {c)  of  50-51 

Vic.  c.  16,  and  it  is  also  within  the  meaning  of  section  16 

(d),  because  it  arises  upon  a  breach  of  a  statutory  duty. 

%  repealing  section  21  of  The  Petition  of  Right  Act, 

Parliament  has  shown  an  intention  to  increase   the 

^^'ability  of  the  Crown.     (Cites  The   Queen  v.  Williams 

'^))  Th€berge  v.  Landry  (6).)     The  Crown's  liability  in 

^  case  of  this  kind  existed  before  The  Exchequer  Court 

Ac(,  but  a  remedy  was  lacking.  Now  by  the  use  of  the 

v^otHh  **liear  and  determine  "  in  section  16  of  such  Act, 

both  the  remedy  and  a  jurisdiction  to  give  effect  to  it  are 

created.      (Cites  BroorrCs  Legal  Maxims  (7),  Todd's  Par- 

^^(i^emi^ry  Goiernment  (8)  Chittys  Prerogatives  (9),  The 

Qficcn    ^r.   McLeod  (10),  Endlich  on  Statutes  (11).) 

f^^S*i  Q-C.  in  reply:  So  far  as  the  common  law  goes, 

I  r>osixig,  for  the  sake  of  argument,  that  the  citadel  is 

*-**ic  work,  and  the  accident  was  attributable   to 

2\     '    -"^-CR.  486.  (6)  2  App.  Cas.  102. 

f^i    ^  X^  ,C. J.  225.  (7)  4  ed.  53. 

^4^    ^  ^Oan.  S.C.R.  1.  (8)  Vol.  1.  p.  2. 

^^  ^    ^^=*=c^tan^<j  Bunk  v.  The  Qitcai,        (9;  P.  339. 

fj*^*-  CJas.  157.  (10)  8  Can.  S.  C.  R.  at  p.  30. 

'  ^   -^I>p.  Cas.  418.  (11)  §§.  107, 166, 167,168,419,430. 
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1891       failare  of  duty  on  the  part  of  those  in  charge,  the  doc- 
ThTcity   trine  of  respondeat  superior  does  not  apply  to  the  Crown. 
OF  QoBBEc  (Cites  TobifiY.  The  Queen  (1). 
The  Queen. 

BuRBiDOE,  J.  now  (January  19th,  1891)  delivered 
judgment. 

The  facts  admitted  by  the  demurrer,  and  material  for 
its  consideration,  are  set  out  in  the  first  seven  para- 
graphs of  the  petition  of  right,  as  follows  : — 

1.  Thftt  for  a  number  of  years  past,  Your  Majesty  has  been  and  still 
is  proprietor  in  possession  of  the  lots  of  land  kno^Ti  by  the  Nos. 
2263,  2304,  2305,  2306,  2307,  2308,  2312,  2313,  2314,  2315,  2316,  2320, 
2321,  2322,  2323,.  ami  2327  on  the  official  cadastre  for  Champlain  ward 
of  the  said  city  of  Quebec. 

2.  That  the  said  lots  form  a  high,  steep,  and  rocky  cliff,  extending 
from  the  place  commonly  called  Dutferin  Terrace,  southward  to  opiw- 
site  the  Citadel,  with  a  short  slope  at  the  foot  thereof,  along  a  street 
called  Champlain  street. 

3.  That  the  said  Champlain  street  has  been  opened  there  and  used 
by  the  public  for  over  a  century. 

4.  That  during  the  last  ten  years.  Your  Majesty  has  done  and  caused 
to  be  done  to  the  said  cliff,  works  which  have  had  the  effect  of  break- 
ing the  flank  side  thereof. 

6.  That  the  daily  firing  of  guns  from  the  Citadel  over  the  said  cliflF 
has  also  contributed  to  the  splitting  of  the  rocky  surface. 

6.  That  during  the  last  ten  years,  Your  Majesty  has  totally  failed  to 
do  to  its  said  property  the  proi)er,  convenient  and  necessary  works  to 
prevent  its  becoming  dangeious,  and  also  to  prevent  accidents  from  the 
sliding  of  pieces  of  rock. 

7.  That  owing  to  the  carelessness,  want  of  precautions  and  gro^s 
negligence  of  Youi  Majesty,  and  of  Your  Majesty's  officers,  in  doing 
there  works  which  ought  not  to  have  been  done,  and  in  not  doing  what 
was  necessary  to  be  done  to  prevent  the  said  property  from  becoming 
dangerous,  it  is  now  averred  that  on  or  about  the  19th  day  of  the 
month  of  September  last  (1889),  a  very  large  portion  of  rock  fell  from 
the  flank  side  of  the  said  cliff  or  cape,  and  breaking  into  pieces,  formed 
an  enormous  heap  which  totally  blockaded  the  said  Cliamplain  street 
on  a  considerable  length,  and  rendered  almost  impossible  the  commu- 
nication between  the  southerly  and  the  northerly  portions  of  the  said 
street. 

(1)  16  C.  B.  (N.  S.)  at  p.  349. 


VOL.  IL]  JgXCIIEQUER  COUKT  REPORTS.  257 

The  following  are  the  grounds  of  the  demurrer : —  is^i 

1.  Because  the  said  petition  discloses  no  claim  against  Her  Majesty  The  City 
capable  of  enforcement  by  the  petition  of  right.  ^^  Qvzbeg 

2.  Because  the  said  petition  does  not  disclose  any  contract  or  statu-        n^ ' 

1  B  E 

tory  liability  on  the  part  of  Her  Majesty  in  respect  of  the  matters     Quren. 
complained  of  in  the  said  petition  of  right.  ^ 

3.  Because  there  was,  and  is,  no  legal  duty  incumbent  upon  Her f^r 

Majesty  to  do  any  works,  or  take  any  steps,  to  prevent  rocks  on  the 
lands  mentioned  in  the  first  paragraph  of  the  said  petition  from  slid- 
ing upon  the  lands  at  the  foot  of  the  cliff  referred  to. 

4.  Because  the  claims  and  causes  of  action  of  the  suppliants  are 
founded  in  tort  and  are  not  enforceable  by  petition  of  right. 

5.  Because  the  alleged,  claims  and  causes  of  action  set  out  in  the 
petition  of  light  are  based  upon  the  gross  negligence  and  want  of  pre- 
cautions and  carelessness  of  Her  Majesty  and  Her  Majesty's  servants 
in  connection  with  the  lands  therein  mentioned  ;  and  no  action  will 
lie  against  Her  Majesty  to  enforce  a  claim  founded  on  the  negligence, 
carelessness  or  misconduct  of  Her  Majesty  or  Her  Majesty's  servants 
or  officers. 

It  is  admitted  that  prior  to  June  28rd,  1887,  when 
the  Act  of  the  Parliament  of  Canada  50-5 1  Vic.  c.  16 
was  passed,  the  subject  had,  in  respect  of  a  tort,  no 
remedy  against  the  Crown  by  petition  of  right.  (1). 

It  was  contended,  however,  that  the  reason  was  to 
be  found  in  the  absence  of  any  means  to  enforce  the 
subject's  right,  and  not  in  the  Crown's  immunity  from 
liability ;  and  that  as  the  court  was,  by  50-51  Vic.  c.  16 
8. 16  (c),  given  jurisdiction  in  respect  of  torts,  the  peti- 
tion would  lie.  The  first  part  of  that  contention  cannot, 
I  think,  be  maintained.  While  no  doubt  there  are 
frequent  references  in  the  authorities  to  the  absence  of 
remedy,  the  reason  of  the  decisions  will  be  found  to 
go  beyond  that,  and  to  rest  primarily  upon  the  princi- 
ple that  in  such  cases  no  liability  exists.  In  The  Queen 
V.  McFarlane  (2),  Sir  William  Eitchie,  C.J.  says  that  the 
doctrine  of  respondeat  superior  has  no  application  to  the 
Crown,  and  he  re-affirms  the  principle  in  77ie  Queen  v. 

(1)  The  "tjueen  v.    McFarlane,    v.  McLeod  8  Can.  S.C.R.  1 
7  Oftn.  S.C.K.    216  ;  The   Queen        (2)  P.  239. 
I? 
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1891      McLeod  (1),  where  he  states  that  the  maxim  respondeat 

The  City  superior  does  not  apply  in  the  case  of  the  Crown;  that 

OP  Quebec  j.j^g  Sovereign  is  not  liable  for  personal  negligence,  and, 

The      therefore,  the  principle  qui  facit  per  aliutn  facit  per  se, 

'     which  is   applied  to  render  the  master  liable  for  the 


negligence  of  his  servant,  because  this  has  arisen  from 
his  own  negligence  or  imprudence  in  selecting  or  re- 
taining a  careless  servant,  is  not  applicable  to  the 
Sovereign  to  whom  negligence  or  misconduct  cannot 
be  imputed,  and  for  which,  if  it  occurs  in  fact,  the  law 
affords  no  remedy. 

Mr.  Justice  Strong  in  the  same  cases  gave  expression 
to  the  same  view.  In  the  Queen  v.  McFarlane  (2),  he 
said  that  the  well  known  case  of  Lord  Canterbury  v. 
The  Queen  (8)  established  that  the  Crown  is  not  liable 
for  injuries  occasioned  by  the  negligence  of  its  servants 
or  officers,  and  that  the  rule  respondeat  superior  does 
not  apply  in  lespect  of  the  wrongful  or  negligent  acts 
of  those  engaged  in  the  public  service. 

In  the  case  mentioned  of  Lord  Canterbury  v.  The 
Queen  Lord  Lyndhurst,  L.  C,  at  p.  288,  says : 

Indeed,  if  the  Crown  cannot  be  guilty  of  negligence  or  personal 
misconduct,  and  is  not  responsible  for  the  n^ligence  or  personal  mis- 
conduct of  its  servants,  it  follows,  of  course,  that  in  those  cases  there 
can  be  no  such  remedy\  And,  on  the  other  hand,  the  absence  of  all 
trace  of  the  remedy  would  of  itself  form  a  strong  argument  against 
the  liability. 

In  Tbbin  v.  The  Queen  (4)  will  be  found  in  the  judg- 
ment of  the  court,  delivered  by  Erie,  C.J.,  the  follow- 
ing :- 

For  the  purpose  of  showing  that  a  petition  of  right  cannot  be  main- 
tained for  this  com}>laint,we  propose  to  refer,  first  to  the  principle  that 
the  Sovereign  cannot  be  guilty  of  a  wrong,  and  so  cannot  be  made 
liable  to  pay  damages  for  a  wrong  of  which  he  cannot  be  guilty. 

And  in  Feather  v.  The  Queen  (5),  Cockburn,  C.J.,  de- 

(\)  8  Can.  S.C.R.  at  p.  24,  (3)  12  L.  J.  Ch.  281. 

(2)  7  Can.  S.C.R.  at  p.  240.  (4)  16  C.  B.,  N.S,  353. 

(5)  6  B.  &  S,  295, 
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livering  the  judgment  of  the  court,  states  the  same      i^^i 
principle  with  great  fulness  and  clearness:  —  ThbCity 

Not  only  is  there  no  precedent  for  a  petition  of  right  being  enter-  ^^  Quebec 
tained  in  respect  of  a  wrong  in  the  legal  sense  of  the  term,  but,  if  the  ip^^ 
matter  is  considered  with  reference  to  principle,  it  becomes  apparent  that  Queen. 
the  proceeding  by  petition  of  right  cannot  be  resorted  to  by  the  subject 
in  the  case  of  a  tort.  For  it  must  be  borne  in  mind  that  the  petition  of  ,  *^*  ^ 
right, unlike  a  petition  addressed  to  the  grace  and  favo  ur  o  f  the  Sovereign,  .^. 
is  founded  on  the  violation  of  some  right  in  respect  of  which,  but  fur  the 
immunity  from  all  process  with  which  the  law  surrounds  the  person  of 
the  Sovereign,  a  suit  at  law  or  equity  could  be  maintained.  The  peti- 
tion must  therefore  show  on  the  face  of  it  some  ground  of  complaint 
which,  but  for  the  inability  of  the  subject  to  sue  the  Sovereign,  might 
be  made  the  subject  of  a  judicial  proceeding.  Now,  apart  altogether 
from  the  question  of  procedure,  a  petition  of  right  in  respect  of  a 
wrong,  in  the  legal  sense  of  the  term,  shews  no  right  to  legal  redress 
against  the  Sovereign.  For  the  maxim  that  the  King  can  do  no  wrong 
applies  to  personal  as  well  as  to  political  wrongs  ;  and  not  only  to 
wrongs  done  personally  by  the  Sovereign,  if  such  a  thing  can  be  sup- 
posed to  be  possible,  but  to  injuries  done  by  a  subject  by  the  authority  of 
the  Sovereign.  For,  from  the  maxim  that  the  King  cannot  do  wrong  it 
follows,  as  a  necessary  consequence,  that  the  King  cannot  authorize 
wrong.  For  to  authorize  a  wrong  to  be  done  is  to  do  a  wrong  ;  inas- 
much as  the  wrongful  act,  when  done,  becomes,  in  ]aw,  the  act  of  him 
who  directed  or  authorized  it  to  be  done.  It  follows  that  the  petition 
of  right  which  complains  of  a  tortious  act  done  by  the  Crown,  or  by  a 
public  servant  by  the  authority  of  the  Crown,  discloses  no  matter  of  com- 
plaint which  can  entitle  the  petitioner  to  redress.  As  in  the  eye  of  the  law 
no  such  wrong  can  be  done,  so,  in  law,  no  right  to  redress  can  arise  ;  and 
the  petition,  therefore,  which  re.sts  on  such  a  foundation  falls  at  once  to 
the  ground.  Let  it  not,  however,  be  supposed  that  a  subject  sustaining 
a  legal  wrong  at  the  hands  of  a  Minister  of  the  Crown  is  without  a 
remedy.  As  the  Sovereign  cannot  authorize  wrong  to  be  done,  the 
authority  of  the  Crown  would  afford  no  defence  to  an  action  brought 
for  an  illegal  act  committed  by  an  officer  of  the  Crown. 

It  is  further  contended  that  the  Act  60-51  Vic.  c.  16 
has  not  only  provided  a  remedy  by  petition  of  right  for 
an  injury  occasioned  by  the  negligence  of  an  officer  or 
servant  of  the  Crown,  but  that  apart  from  the  question 
of  procedure  it  has  created,  or  at  least  recognized,  the 
existence  of  a  right  on  the  part  of  the  subject  to  recover 
damages  from  the  Crow^  for  any  such  injury. 


Jmdf^Hieat. 
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1891  By  the  23rd  section  of  the  Act  it  is  provided  that  any 

TheCity  claim  against  the  Crown  may  be  prosecuted  by  petition 

OF  Quebec  ^f  right  or  may  be  referred  to  the  court  by  the  Head 

The      of  the  Department  in  connection  with  the  administra- 

z!^'    tion  of  which  such  claim  arises.    By  section  68  the 

f"*    2l8t  section  of  The  Petition  of  Right  Act  {R.S.a  c 

186)  was  repealed,  the  provisions  of  which  were  as 

follows : — 

Nothing  in  this  Act  contained  shall, — 

1.  Prejudice  or  limit,  otherwise  than  is  herein  provided,  the  rightfi^ 
privileges  or  prerogatives  of  Her  Majesty  or  Her  successors ;  or — 

2.  Prevent  any  suppliant  from  proceeding  as  before  the  passing  of 
this  Act ;  or — 

3.  Qive  to  the  subject  any  remedy  against  the  Crown, — 
(a.)  In  any  case  in  which  he  would  not  have  been  entitled  to  such 

remedy  in  England  under  similar  circumstances,  by  the  laws  in  force 
there,  prior  to  the  passing  of  an  Act  of  the  Parliament  of  the  United 
Kingdom,  passed  in  the  session  held  in  the  twenty-third  and  twenty- 
fourth  years  of  Her  Majesty's  reign,  chapter  thirty-four,  intituled 
''  An  Act  to  amend  the  law  relating  to  fetUums  of  right,  to  simplify  the 
proceodinge  and  to  make  provieions  for  the  costs  ihereof;"  or — 

(h.)  In  any  case  in  which,  either  before  or  within  two  months  after 
the  presentation  of  the  petition,  the  claim  h,  under  the  Statutes  ri  that 
behalf,  refenred  to  arbitration  by  the  head  of  the  proper  Department, 
who  is  hereby  authorized,  with  the  approval  of  the  Gk>vernor>in- 
Council,  to  make  such  reference  upon  any  petition  of  right. 

Sections  16  and  16  of  60-51  Vic.  c.  16  deal  with  the 
exclusive  original  jurisdiction  of  the  court,  and  are  as 
follows : — 

15.  The  Exchequer  Court  shall  have  exclusive  original  jurisdiction  in 
all  cases  in  which  demand  is  made  or  relief  sought  in  respect  of  any  mat- 
ter which  might,  in  England,  be  the  subject  of  a  suit  or  action  against 
the  Crown,  and  for  greater  certainty,  but  not  so  as  to  restrict  the  gen- 
erality of  the  foregoing  terms,  it  shall  have  exclusive  original  jorisdic- 
tion  in  all  cases  in  which  the  hmd,  goods  or  money  of  the  subject  are 
in  the  possession  of  the  Crown,  or  in  which  the  claim  arises  out  of  a 
contract  entered  into  by  or  on  behalf  of  the  Crown. 

16.  The  Exchequer  Court  shall  also  have  exclusive  original  juris- 
diction to  hear  and  determine  the  following  matters  : —    ' 

(a.)  Every  claim  against  the  Crown  for  property  taken  for  any  pub- 
0  purpose  ; 
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(h.)  Every  claim  against  the  Crown  for  damage  to  property,  injuri-       1891 
otifily  affected  by  the  construction  of  any  public  work  ;  ^"^ 

(c.)  Every  claim  against  the  Crown  arising  out  of  any  death  or  op  Quebec 
injur}' to  the  person  or  to  property  on  any  public  work,  resulting  from  v, 

the  negligence  of  any  officer  or  servant  of  the  Crown,  while  acting     ^-^        . 
within  the  scope  of  his  duties  or  employment  ;  *  * 

(d.)  Every  claim  against  the  Crown  arising  under  any  law  of  Canada  **J5JJ"* 
or  any  regulation  made  by  the  Gov ernor-in -Council  ;  Jmdif»e«i. 

(«.)  Every  set-off,  connter  claim,  claim  for  damages,  whether  liqui-       — 
dated  or  unliquidated,  or  other  demand  whatsover,  on  the  part  of  the 
Crown  against  any  person  making  claim  against  the  Crown. 

By  comparing  section  15  with  R.  S.  C.  c.  135,  s.  ^5 
(2),  it  will  be  seen  that  the  jurisdiction  which  the  court 
had  formerly  exercised  in  respect  of  any  matters  that 
might  have  been  the  subject  of  a  petition  of  right  is 
continued,  with  a  general  definition  of  the  cases  in 
which  such  petitions  will  lie.  By  section  16  (a.)  and 
(b.)  the  court  is  given  the  jurisdiction  formerly  exer- 
cisible  by  the  Official  Arbitrators  in  respect  to 
claims  for  compensation  for  lands  taken  for,  or 
injuriously  affected  by,  the  construction  of  public 
works  (1)  ;  by  section  16  {c )  the  jurisdiction  formerly 
vested  in  such  Official  Arbitrators  with  respect  to 
claims  arising  out  of  any  death  or  injury  to  the  person 
or  property  on  any  public  work,  with  a  limitation  to 
which  I  shall  have  occasion  to  refer  (2) ;  and  by  sec- 
tion 16  (d.)  and  (e.)  a  jurisdiction  similar  to  that  vested 
in  the  Court  of  Claims  by  the  Revised  Statutes  of  the 
United  States,  section  1069. 

The  Official  Arbitrators  were  first  given  jurisdiction 
in  respect  [of  claims  arising  out  of  any  death  or  any 
injury  to  person  or  property  on  any  railway,  canal  or 
public  work  under  the  control  and  management  of  the 
(Government  of  Canada  by  the  Act  88  Vic.  c.  28,  by 
which  it  was  provided  that  the  head  of  a  Department 

(1)  31  Vic.  c.  12  8.  34  ;  44  Vic.  (2)  33  Vic.  c.  23 ;  R.S.C.  c.  40 
c  2d  8. 27  (1)  ;  and  RS.C.  c40  8.  6.     s.  6. 

R 
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1891      being  instmcted  so  to  do  by  the  Q-overnor-m-Conncil 

TheCity  might  refer  any  stich  claim  (among  others)  to  the  Official 

OF  Quebec  Arbitrators,  if  such   claim  were  made  within  three 

The       months  after  the  passing  of  the  Act,  or  within  six 

__L1'     months  after  the  occurrence  of  the  accident  or  the 

**£**"*   doing  or  not  doing  of  the  act  upon  which  the  claim 

was  founded.     On  any  such   reference  the  Official 

Arbitrators  had  authority  to  hear  and  award  upon  the 

claim. 

By  41  Vic.  c.  8  s.  3,  the  Minister  of  Public  Works 
was  given  power  to  refer  to  the  Official  Arbitrators,  for 
report  only,  certain  claims,  including  supposed  **  claims 
**  arising  out  of  any  death  or  any  injury  to  person  or 
"  property  on  any  railway,  canal  or  public  work  under 
"  the  control  and  management  of  the  Department  of 
"  Public  Works ; "  but  in  such  cases  the  duty  of  the 
Arbitrators  was  confined  to  reporting  their  findings 
upon  "  the  questions  of  fact  and  upon  the  amount  of 
*^  damages,  if  any,  sustained,  and  the  principles  upon 
"  which  such  amount  had  been  computed." 

The  same  difference  in  respect  of  references  to  the 
Official  Arbitrators  for  award  and  for  report  only  is 
preserved  in  44  Vic.  c.  25  s.  27  (i)  and  (3). 

By  chapter  40  of  The  Revised  Statutes  we  find  that 
the  authority  of  the  Minister  to  refer  for  report  only 
is  continued  (s.  11),  and  that  he  is  also  given  power 
to  refer  to  the  Arbitrators,  for  hearing  and  award,  claims 
arising  out  of  the  wrongs  mentioned  (s.  6)  ;  and  the 
latter,  with  certain  limitations,  is  the  jurisdiction 
vested  in  the  court  by  section  16  (c.)  of  50-61  Vic.  c. 
16. 

Now  for  the  Crown  it  was  said  that  at  the  time  of  the 
passing  of  the  Act  60-51  Vic.  c.  16  there  were  cases 
in  which  the  Crown  was  by  statute  liable  for  the 
negligence  of  its  officers  and  servants,  as,  for  instance, 
the  liability  under  certain  circumstances  to  damages 
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for  cattle   killed  on  Government    railways,  •  or    for      i^^i 
damages  sustained  by  reason  of  the  neglect  of  the  ThTcity 
engineer  or  driver  on  a  Government  railway  to  ring  ^^  Qubbkc 
the  bell   of  the  locomotive  in   the   cases  in   which      The 
it    was    his    duty    so   to    do    (1),   and    that    clause         ^ 
(c.)    of    section    16,    under    discussion,    should    be   *^SJ?"* 

limited  to  such  cases.    The  argument  would  not  be      

without  weight  if  it  did  not  happen  that  such  cases 
are  covered  by  clause  (rf.)  of  section  16,  which  gives  the 
court  jurisdiction  in  respect  of  "  every  claim  against  the 
"  Ciown  arising  under  any  law  of  Canada.,"  and  that, 
in  the  view  for  which  counsel  for  the  Crown  con- 
tended, clause  (c.)  would  be  wholly  unnecessary  and 
superfluous. 

By  section  37  of  the  Crown  Suits  Act,  1881,  (New 
Zealand)  it  was,  among  other  things,  in  effect  enacted 
that  no  claim  or  demand  should  be  made  against  Her 
Majesty,  under  that  part  of  the  Act,  unless  the  same 
were  founded  upon  a  breach  of  contract  or  a  wrong  or 
damage  independent  of  contract  done  or  suffered  in 
connection  with  a  public  work,  as  therein  defined,  and 
for  which  an  action  would  lie  against  a  subject.  In 
an  action  by  petition  of  right  under  this  statute  for 
damages  to  a  vessel  caused  by  striking  upon  a  snag 
near  a  Government  wharf,  of  which  the  Executive 
Government  of  New  Zealand  had  notice  but  of  which 
they  gave  no  warning,  it  was  held  that  the  Crown  was 
liable  (2). 

After  the  conquest  of  Ceylon  a  practice  of  suing  the 
Crown  sprang  up,  there  having  been  no  authority  for 
any  such  practice  by  the  Roman-Dutch  law  of  Holland 
in  force  there  before  the  conquest.  This  practice  was 
recognized  by  section  117  ofOrdinanceNo.il,  1868,  in 
terms  wide  enough  to  include  actions  ex  delicto,  which, 

(1)  R.S.C.  c.  38,  88.  16,  17,  22,  (2)  The  Queen  v.  JFilliaias,  9 
23  and  36.  App.  Cas.  418. 
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1891      it  was  admitted,  could  not  be  brought  against  the 
ThTcity  Crown.    The  words  used  in   the  Ordinance  were : 
OP  Quebec  ••  ^jj  g^jitg  instituted  by  any  private  party  against  the 
The       '^  Queen's  Advocate  shall,"  in  the  cases  mentioned,  '  be 
guEEN.     ^,  instituted  and  prosecuted  in  the  District  Court,  ♦  *  ♦ 
■*i5JJT*    **  and  the  said  District  Court  shall  have  cognizance  of 
"  and  power  to  hear  and  determine  such  suits  as  if  the 
"  cause  of  action  had  arisen  within  the  district."   This 
Ordinance  was  held   to  make  the  practice   referred 
to  part  of  the  law  of  Ceylon.     In  HetUhewage  Siman 
Appu  V.  37i6  Queen's  Advocate  (1),  Sir  Arthur  Hobhouse, 
delivering  the  judgment  of  their  lordships,  says:(p.586.) 

But  it  does  not  follow  that,  because  the  worda  are  wide  enough  to 
include  actions  ex  ddicio,  they  must  do  so.  They  arc  not  words  adapted 
to  confer  a  new  right  or  to  establish  a  new  kind  of  suit.  Tliey  are 
only  regulative  of  rights  and  proceedings  already  known,  and  they  must 
be  construed  according  to  the  state  of  things  to  which  they  clearly  refer. 
They  can,  therefore,  receive  a  full  and  sufficient  meaning  without 
extending  them  to  actions  ex  delicto,  but  they  cannot  receive  a  fall 
and  sufficient  meaning,  indeed,  it  is  difficult  to  assign  them  any  sub- 
stantial operation  at  all  unless  they  embrace  actions  ex  contractu. 

At  the  time  of  the  passing  of  the  Act  of  the  Legisla- 
ture of  New  South  Wales,  89  Vic.  No.  38,  there  were 
in  existence  in  that  colony  two  methods  of  pro- 
ceeding against  the  Crown, — one  by  petition  of  right 
under  24  Vic.  No.  27,  by  the  7th  section  of  which  it 
was  provided  that  nothing  in  the  Act  should  give  to 
the  subject  any  remedy  against  the  Crown  in  any 
case  in  which  he  would  not  have  had  a  remedy  before 
the  passing  of  the  Act,  and  the  other  under  20  Vic.  No.ld 
whereby  it  was  provided  that  any  case  of  dispute  or 
difference  touching  any  claim  between  a  subject  aud 
the  Colonial  G-overnment  might,  by  the  Q-ovemor 
with  the  advice  of  his  council,  be  referred  to  the  Su- 
preme Court  of  the  Colony  for  trial  by  jury  or  otherwise 
as  such  court  should,  after  such  reference,  direct.  Both 

(I)  9  App.  Gas.  671. 
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statutes  were  repealed  by  89  Vic.  c.  38,  by  which  it      1891 
was  in  effect  enacted  that  any  just  claim  or  demand  ThTcity 
whatever  against  the  G-ovemment  of  the  Colony  might  ^^  Qubb^o 
be  tried  out  in  an  action  against  a  nominal  defendant      Thr 

i'\  I T  L*  V  Xf 

(for  whose  appointment  provision  was  made),  in  which  ' 

action  the  proceedings  and  the  rights  of  the  parties  "*ftJJ"* 
should,  as  nearly  as  possible,  be  the  same  as  in  an  or-  ^***^*^^ 
dinary  case  between  subject  and  subject.  The  proper 
construction  of  the  statute  having  been  brought  in 
question  on  an  appeal  to  the  Lords  of  the  Judicial 
Committee  of  the  Privy  Council,  it  was  held  that  the 
words  were  amply  sufficient  to  include  a  claim  for 
damages  for  a  tort  committed  by  the  local  Gh>vernment 
by  their  servants  (1). 

By  the  Cnnon  Suits  Ordinance  of  1876,  of  the  Straits 
Settlement,  section  18,  sub-section  2,  after  expressly 
mentioning  claims  arising  out  of  contract,  and  other 
classes  of  claims,  it  was  provided  that  "  any  claim 
against  the  Crown  for  damages  or  compensation  arising 
in  the  Colony  shall  be  a  claim  cognizable  under  this 
Ordinance." 

This,  it  was  held,  included  claims  resulting  from 
torts  (2). 

With  reference  to  the  cases  before  the  Judicial  Com- 
mittee of  the  Privy  Council  to  which  I  have  referred, 
it  may  not  be  uninstructive  to  notice  the  (Standpoint 
from  which  their  lordships  regard  the  relation  of  a 
Colonial  Government  to  the  public  works  of  the  Colony; 
for  it  must,  I  think,  be  admitted  that  conclusions  are 
often  affected,  if  not  determined,  by  the  point  of  view 
from  which  a  question  is  regarded. 

In  Farnell  v.  Bowman  (1),  Sir  Barnes  Peacock,  deliver- 
ing their  lordships' judgment,  said  (p.  649): — 

(1)  FameU  v.  Bowman,  12  App.  (2)  The  Attomey-Gefural  of  the 
Cas.  648.  Straits    Settlement   v.  Wemyss,    13 

App.  Cas.  192. 
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1891  It  must  be  borne  in  mind  that  the  local  Goyernmentd  in  the  colomes, 

,p  ^^"^       as  pioneers  of  iniproveuienta,  are  frequently  obliged  to  embark  iu  un- 

op  Quebec  dertakings  which  in  other  countries  are  left  to  private  enterprise,  &uch,for 

V.  instance,  as  the  construction  of  railways,  canals,and  otlier  works  for  the 

^  construction  of  which  it  is  necessary  to  employ  many  inferior  officers 

and  workmen.    If,  therefore,  the  maxim  that  "  the  King  can  do  no 

**Jjy"*  wrong"  were  applied  to  Colonial  Governments  in  the  way  now 
>j«dsm«Bt.  contended  for  by  the  appellants,  it  would  work  much  greater 
hard.ship  than  it  does  in  England.  ♦***  Justice  requires  that  the  subject 
should  have  relief  against  the  Colonial  Governments  for  torts  as 
well  as  in  cases  of  breach  of  contract  or  the  detention  of  property 
wrongfully  seized  into  the  hands  of  the  Crown.  And  when  it  is  found 
that  the  Act  uses  words  suihcient  to  embrace  new  remedies,  it  is  hard 
to  see  why  full  effect  should  be  denietl  to  them. 

And  in  the  judgment  in  the  Attorney-General  of  the 
Straits  Settlement  v.  Wemyss  (1),  delivered  by  Lord 
Hobhouse,  the  following  passage  occurs  (p.  19t) : 

In  the  case  ot  Farndl  v.  Bowman  attention  was  directed  by  this  Com- 
mittee to  the  fact  that  iu  many  colonies  the  Crown  was  in  the  habit  of 
undertaking  works  which,  in  England,  are  usually  performed  by  private 
persons,  and  to  the  consequent  expediency  of  providing  remedies  for 
injuries  committed  in  the  coui-se  of  these  works.  The  present  case  \a 
an  illustration  of  that  remark.  And  there  is  no  improbability,  but  the 
reverse,  that  when  the  legislature  of  a  Colony  in  such  circumstances 
allows  claims  against  the  Crown  in  words  applicable  to  claims  upon 
torts,  it  should  mean  exactly  what  it  expresses. 

The  majority  of  the  Supreme  Court  of  Canada  in  The 
Queen  v.  McFarlane  (2)  and  The  Queen  v.  McLeod  (3), 
took  a  different  view  of  the  relation  of  the  Q-overnment 
of  Canada  to  the  public  works  of  the  Dominion.  Their* 
judgment  is  founded  upon  a  recognition  of  the  fact 
that  the  Grovernment  of  Canada  does  not  build  or 
operate  railways  or  canals,  or  construct  river  or  harbor 
improvements,  for  purposes  of  profit  as  individuals  do, 
but  in  the  public  interest  and  on  grounds  of  public 
policy  similar  to  those  that  call  for  and  justify  the 
maintenance  of  the  postal  service.  The  following  extracts 
are  taken  from  the  judgments  of  the  Chief  Justice  : 

(1)  13  App.  Cas.  192.  (2)  7  Can.  S.C.R.  216. 

(3)  8  Can.  S.C.R.  1. 
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In  The  Queen  v.  McFarlane  he  said  (p.  234)  :  i«9i 

There  h,  in  my  opinion,  no  analogy  whatever  between  this  case  and  '-^^  IjITY 

that  of  private  individuals  or  corporations  owning  slides  and  undertak-  ^^  ' 

log  by  themselves  or  their  agents  to  take  charge  of,  and  to  ]»&<«8,  for  a  Thv 

consideration,  timber  through  such  their  private  property.     In  such  Queen. 
a  case  no  one  can  doubt  that  if  such  timber  was  lost  or  damaged  by 


reason  of  the  unskillful,  negligent  and  improper  conduct  of  the  pro- j 
prietors  or  their  servants  in  passing  such  timber  through  their  slides, 
they  would  be  responsiblo  to  the  ownew  thereof  for  such  loss. 

But  this,  in  my  oi)inion,  is  an  entirely  different  case,  governed  by 
principles  wholly  inapplicable  to  that  just  suggested.  The  Queen,  not 
being  a  private  individual,  is  not  subject  to  the  liabilities  of  private 
individuals. 

The  slides,  boonu  and  property  in  question  are  not  private  property 
hut  public  property,  created  by  the  expenditure  of  public  money  for 
pubUc  purposes  and  for  the  public  benefit,  and  vested  in  Her  Majesty, 
as  the  learned  judge  who  heard  this  case  justly  remarks,  not  as  personal 
to  Her,  but  in  trust  for  Her  Dominion. 

The  management  and  control  of  this  public  property  is  through  the 
instrumentality  of  orders  of  the  Governor-Gen eral-in-Council,  and 
the  operations  in  connection  therewith  are  conducted  by  persons  ap- 
pointed by  a  high  officer  of  state,  the  Minister  of  Public  Works, 
under  whose  general  management  the  public  works  of  the  Dominion 
are  placed.  The  river  in  its  natural  state  was  evidently  unfitted 
for  the  transport  of  the  timber  in  the  great  lumbering  district  through 
which  it  passed,  and  ''to  advance  the  public  good,"  and  to  make  the  river 
fit  for  the  transportation  of  timber,  so  that  by  its  improvement  it 
might  be  made  a  great  highway  for  the  development  of  a  great  Domi- 
nion industry,  public  property  and  public  works,  such  as  these,  wore 
required  ;  and  the  liability  of  Her  Majesty  in  reference  thereto 
cannot  for  a  moment  be  placed  on  the  same  footing  or  governed  by 
tlie  same  principles  as  private  property  in  which  private  individuals 
invest  their  capital  for  their  i)rivate  gain. 

And  in  The  Queen  v.  McLeod,  (pp.  23,  25  and  26.) : 

The  establishment  of  the  Government  railways  in  the  Domini«)n  is, 
as  has  been  said  of  the  Post  Office  establishments,  and  as  we  thought 
of  the  slides  in  the  case  of  McFarlane  v.  Tlie  Queen,  a  branch  of  the 
public  police,  created  by  statute  for  purposes  of  public  convenience, 
and  not  entered  upon  or  to  be  treated  as  private  mercantile 
speculations. 
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1891  Ab  to  the  Intereolonial  Railway,  it  was  in  no  sense  in  the  nature  of 

rti  ^^^7u       ft  private  undertaking,  constructed  for  reasons  influencing  private 

OP  Quebec  promoters    of   similar  works,  or  in  the  nature  of  a  mercantile 

V,         speculation — it  was  constructed  as  a  great  public  undertaking  essen^ 

rk.i^JL      tial  to  the  consolidation  of  the  union  of  British  North  America,  and 

in  fulfilment  of  a  duty  imposed  on  the  Govenunent  and  Parliament 

of  Canada  by  The  British  North  America  Act, 

****  In  tliis  respect  the  law  places  the  Crown  in  reference  to  the  Post 
OflSce,  railways,  canals,  and  other  public  works,  and  undertakings,  and 
thoKe  availing  themselves  of  tlie  convenience  and  benefit  of  such 
institutions,  in  no  better  or  no  worse  position  than  if  they  were 
owned  by  private  individuals,  who  made  it  an  express  stipulation 
that  they  should  not  be  liable  to  parties  dealing  with  them  for 
the  consequences  of  the  negligence  or  misconduct,  wilful  or  otherwise, 
of  their  agents  and  servants.  This,  of  course,  does  not  touch  or 
affect  the  question  of  the  liability,  or  the  personal  responsibility 
to  third  persons  of  officers  or  subordinates  for  acts  and  omiraioiui 
in  their  official  conduct  when  injuries  and  losses  have  been  sustained, 
still  less,  where  they  are  guilty  of  direct  misfeasances  to  third  persons 
in  the  duK^arge  of  their  official  functions. 

There  is,  therefore,  nothing  unreasonable  in  limiting  the  liability 
of  the  Crown  and  freeing  it  from  liability  for  negligences  and  laches 
of  its  servants  ;  none  of  the  great  public  works  having  been  under- 
taken with  a  view  to  mercantile  gain,  but  for  the  general  public 
good. 

The  public  who  use  these  Government  railways  must  understand 
what  the  law  is,  to  what  extent  the  law,  on  principles  of  public  poUcv, 
prevents  actions  being  brought  against  the  Crown  for  injuries  result- 
ing from  the  nonfeasance  or  misfeasance  of  its  servants — in  other 
words,  parties  dealing  with  the  Crown,  in  reference  to  these  great 
public  undertakings,  deal  subject  to  those  prerogatival  rights  of  the 
Cri^wn,  and  tliose  rules  and  principles,  well  known  to  the  law, 
which,  on  considerations  of  public  policy,  are  applicable  to 
transactions  between  the  Crown  and  a  subject,  but  not  between  sub- 
ject and  subject. 

To  say  that  these  great  public  works  are  to  be  treated  as  the  property 
of  private  individuals  or  corporations,  and  the  Queen,  as  the  head  of 
the  Government  of  the  country,  as  a  trader  or  common  carrier,  and  as 
such  chargeable  with  n^ligence,  and  liable  therefor,  and  for  all  acts  of 
negligence  or  improper  conduct  in  the  employees  of  the  Crown,  from 
the  stoker  to  the  Minister  of  Railways,  is  simply  to  ignore  all  constitn- 
tioiial  principles.  These  prerogatives  of  the  Crown  must  not  be  treated 
as  personal  to  the  Sovereign  ;  they  are  great  constitutional  rights,  con- 
ferred on  the  Sovereign,  upon  principles  of  public  policy,  for  the  bene- 
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fit  of  the  people,  and  not,  as  it  is  said, ''  for  the  priyate  gratification  of       1891 
the  Sovereign" — ^they  form  part  of  and  are  generally  speaking  **  as  an- 


cient as  the  law  itself."  of"ubbec 

I  take  it,  howeyer,  that  whatever  opinion  may  be 
entertained  of  the  point  of  view  from  which  this  ques- 
tion is  to  be  regarded,  it  is  necessary  to  give  to  the 
words  used  in  clause  (c.)  of  60-51  Yic.  c.  16  s.  16  the 
meaning  that  expressly  or  by  necessary  implication 
attaches  to  them  ;  and  I  do  not  doubt  that  they  recog- 
nize the  Crown's  liability  for  certain  torts  committed 
by  its  ofBcers  and  servants  for  which  a  remedy  had 
theretofore  been  provided  by  a  proceeding  on  a  refer- 
ence to  the  Official  Arbitrators,  and  for  the  redress  of 
which  it  was  for  the  first  time  by  such  Act  provided 
that  proceedings  might  be  instituted  in  this  court. 

It  appears  to  me,  too,  that  I  would  fail  to  give  effect 
to  the  language  of  clause  (c.)  if  I  limited  its  application 
to  the  special  cases  where  a  liability  for  torts  is  created 
by  statute,  to  which  reference  has  been  made.  Such 
cases  of  statutory  liability,  as  we  have  seen,  fall  within 
and  are  provided  for  by  clause  {d,)  of  the  section  under 
discussion.  There  is  nothing,  I  think,  in  the  conclu- 
sion to  which  I  have  come  in  any  way  in  conflict 
with  the  judgments  in  McFarlane  v.  The  Queen  or 
McLeod  V.  The  Queen^  which  were  decided  under  sta- 
tutes differing  very  materially  from  that  now  under 
consideration.  On  the  other  hand,  it  is  supported  by 
the  judgments  of  the  Judicial  Committee  of  the  Privy 
Council  that  have  been  cited. 

It  will  be  observed,  however,  that  the  liability  of 
the  Crown  for  damages  for  any  death  or  injury  to  the 
person  or  to  property  is  qualified  and  limited.  The 
death  or  injury  must  happen  on  or  in  connection  with 
a  public  work,  and  must  result  from  the  negligence  of 
an  officer  or  servant  of  the  Crown  while  acting  with- 
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1891      in  the  scope  of  his  duties  or  employment.    While  on 

The  City  the  one  hand  there  should  be  no  hesitation  in  giving 

OF  Quebec  ^j^^  words  used  in  clause  (c.)  the  meaning  which  they 

The      are  adapted  to  express,  that  meaning  ought  not  to  be  ex- 

! '    tended.    The  Crown's  liability  cannot  be  enlarged  ex- 


tS!^    cept  by  express  words  or  necessary  implication.  It  there- 

fore  appeared  to  me  doubtful  as  to  whether  the  clause 

covered  a  case  in  which  the  injury  resulted  from  non- 
feasance .  That,  however,  I  conclude  with  some  hesitation 
is  the  result.  See  The  Queen  v.  Williams  (1)  in  which 
JoUife  V.  Wallasey  Local  Board  (2)  is  approved. 

Now,  with  reference  to  the  petition  of  right  in  this 
case,  it  will  be  observed  that  Her  Majesty  is  charged 
with  carelessness,  want  of  precautions  and  gross  i^egli- 
gence  in  doing,  in  respect  of  a  property  owned  by  Her 
in  the  city  of  Quebec,  works  which  ought  not  to  have 
been  done,  and  in  not  doing  in  respect  thereof  what 
was  necessary  to  be  done  to  prevent  the  same  from 
becoming  dangerous.  That  literally  is  a  charge  of  per- 
sonal negligence  that  cannot  be  imputed  to  the  Crown, 
and  for  which,  if  it  occurred,  the  law  affords  no  remedy, 
for  the  doctrine  of  the  Crown's  immunity  from  liability 
for  personal  negligence  is  in  no  way  altered  by  the  Act 
60-51  Vic.  c.  16. 

Then  as  to  the  allegation  that  the  daily  firing  of  guns 
from  the  Citadel  over  the  cliff  has  contributed  to  the 
splitting  of  the  rocky  surface,  it  is  not  alleged,  and  it 
does  not  appear,  that  such  firing  was  unlawful  or  negli- 
gently done. 

Eliminating  from  the  petition  the  allegations  relative 
to  the  Crown's  personal  negligence,  and  the  firing  of  the 
daily  gun  from  the  Citadel,  the  petition  shows  that 
Her  Majesty  was  the  owner  of  a  property  in  Champlain 
ward  in  the  city  of  Quebec,  forming  a  high,  steep  and 
rocky  cliff  extending  from  the  place  commonly  called 

(1)  9  App.  C^as.  433.  (2)  L.  R.  9  C.  P.  62. 
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"DufFerin  Terrace  "  southward  to  opposite  the  Citadel^      1891 
with  a  short  slope  at  the  foot  thereof  along  Ghamplain  ThTcity 
street,  which  has  been  opened  there  and  used  by  the  ^'  Q^«»=o 
public  for  over  a  century,  and  that  owing  to  the  care-      The 
le«sness,  want  of  precautions  and  gross  negligence  of     ' 


Her  Majesty's  officers  in  doing  to,  or  at,  this  property  t»r 
works  which  ought  not  to  have  been  done,  and  in  not 
doing  what  was  necessary  to  be  done  to  prevent  the 
same  from  becoming  dangerous,  a  very  large  portion  of 
rock,  on  the  19th  of  September,  1889,  fell  from  the  flank 
side  of  the  said  cliff  or  cape,  and  breaking  into  pieces 
formed  an  enormous  heap  which  totally  blockaded 
Champlain  street  for  a  considerable  length  and  rend- 
ered almost  impossible  the  communication  between 
the  southerly  and  northerly  portions  of  the  said  street. 

Now  does  such  a  complaint  show  a  case  in  respect 
of  which  the  court  has  jurisdiction  under  50-51  Vic. 
c.  16  s.  16  (c.)  ?  I  think.that  it  does  not.  In  the  first  place 
there  is  no  allegation  that  the  property  mentioned  was 
a  public  worker  part  of  a  public  work.  No  doubt 
"  fortifications  and  other  works  of  defence  "  are  public 
works  within  the  meaning  of  the  statute  (R.S.C  c.  39, 
8.  2  (rf.),  and  63  Vic.  c  13  s.  2  {d.}),  and  the  inference 
might  perhaps  be  drawn  that  the  Citadel  at  Quebec  is 
a  fortification  or  work  of  defence,  but  there  is  no  alle- 
gation that  the  property  in  question  formed  part  there- 
of, or  of  any  works  of  defence  at  Quebec. 

Then  again,  it  is  not  alleged,  and  it  does  not  appear, 
that  any  officer  of  Her  Majesty  had  any  duty  or 
employment  in  connection  with  the  property  men- 
tioned, or  that  the  acts  of  omission  and  commission  com- 
plained of  were  committed  by  such  officers  while 
acting  within  the  scope  of  their  duties  or  employment. 

There  was  another  contention  to  which  it  is  necessary 
very  briefly  to  refer.  It  was  said  by  counsel  for  the  sup- 
pliants that  by  the  falling  of  a  portion  of  the  cliff  the 
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1891      Grown  had  taken  possession  of  the  street,  and  that  a  peti- 

TheCity  tion  would  lie  to  recover  the  ix>sses8ion  thereof.  By  the 

OP  Quebec  f^n  ^f  n^^  pQ^jr  ^^le  city  has  no  doubt  been  deprived  of 

The      the  beneficial  use  of  a  part  of  the  street,  but  the  Crown 
Queen.    ^j^^m^Qt  \yQ  gj^^  ^q  have  dispossessed  the  city.     The  real 

"•JI?"*    feet  is  that  the  city  is  in  possession  of  too  much.  That 
#m«^iMB«.  .g  ^^^  substantial  complaint,  and  the  gist  of  the  action 

is  to  secure  the  removal  of  the  fallen  rock,  or  damages 
for  the  injury  thereby  occasioned. 

There  will  be  judgment  for  the  respondent  with 
costs.  Leave  to  amend  upon  payment  of  costs  of  the 
demurrer  is  given  to  suppliants. 

Judgment  for  respondent  with  costs. 

Solicitors  for  suppliants  :  BaiUairg6  8c  Pelletier, 

Solicitors  for  respondent  :  O'Connor,  Hogg  Sf  Balder- 
son, 
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FREDERICK  J.  BRADY Suppliant  ;      i89i 

AND  «^*"-  *^' 

HER  MAJESTY  THE  QUEEN Respondent. 

PMion  of  right — Demurrer — Personal  injuries  received  on  puhlie  vxyrk 
— Negligence  of  Oroton'a  servant — Liability  of  Orotim  iherrfor. 

The  suppliant  alleged  in  hiB  petition  that  on  a  certain  date  he  was 
driving  slowly  along  a  road  in  the  Rocky  Mountain  Park, 
N.W.T.y  when  his  buggy  came  in  contact  with  a  wire  stretched 
across  the  road,  whereby  the  suppliant  was  thrown  from  the 
buggy  to  the  ground  and  sustained  severe  bodily  injury.  He 
farther  alleged  that  the  Rocky  Mountain  Park  wasa  public  road  of 
Canada  under  the  control  of  the  Minister  of  the  Interior  and  the 
Govemor-in-Council,  who  had  appointed  one  S.  superintendent 
thereof ;  that  S.  had  notice  of  the  obstruction  to  travel  caused 
by  the  wire  and  had  negligently  failed  to  remove  it,  contrary  to 
his  duty  in  that  behalf  ;  and  that  the  Crown  was  liable  in  damages 
for  the  injuries  so  received  by  him. 

The  Crown  demuired  to  the  petition  on  the  ground  tliat  the  claim 
and  cause  of  action  were  founded  in  tort,  and  could  not  be  main- 
tained ox  enforced. 

Heldf  that  the  petition  disclosed  a  claim  against  the  Crown  arising 
out  of  an  injury  to  the  person  on  a  public  work  resulling  from 
the  negligence  of  an  officer  or  servant  of  the  Crown  while  acting 
within  the  scope  of  his  duties  and  employment,  and  therefore 
came  within  the  meaning  of  50-61  Vic.  c.  16  s.  16  {c),  which  pio- 
vides  a  remedy  in  such  cases. 

Demurrer  to  a  petition  of  right  for  personal  injury 
sustained  by  the  suppliant  through  the  alleged  negli* 
gence  of  one  or  more  servants  of  the  Crown. 

The  demurrer  to  the  petition  admits  the  following 
among  other  allegations  therein  contained  : — 

That  the  Rocky  Mountain  Park  of  Canada,  and  the 
road  thereof  on  which  the  suppliant  sustained  the 
injuries  complained  of,  is  a  public  work  under  the  con- 
trol and  management  of  the  Minister  of  the  Interior  and 

the  Qovemor-in-Council,  who,  in  or  abor^t  the  month  of 
i8 


o/  Faets. 
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18*-*1      December,  1886,   appointed  one   George    A.   Stewart 
Brady     Superintendent  thereof  as  an  oflicer  or  servant  of  the 

The  Crown. 
Queen.  That  the  said  Stewart  on  or  about  the  Ist  day  of 
January,  1887,  entered  upon  his  duties  as  such  Super- 
intendent, since  which  date  he  has  continued  to  act  in 
that  capacity,  and  that  under  him  were  employed 
subordinate  officers  and  servants  of  the  Crown. 

That  the  construction,  maintenance,  care,  repairs  and 
control  of  the  road  mentioned,  and  other  Park  roads,  and 
the  removal  of  any  obstruction  to  traffic  thereon,  were 
each  within  the  scope  of  the  duties  or  employment  of 
the  said  Stewart,  as  such  Superintendent,  or  of  his  said 
subordinate  officers,  or  Crown  servants,  or  some  of  them. 
That  on  or  about  the  8th  of  September  the  road  men- 
tioned was  obstructed  by  a  wire  which  was  stretched 
or  lying  across  the  same,  and  that  before  that  date  the 
said  Park  Superintendent  Stewart,  or  his  said  subordi- 
nates, or  some  of  them,  had,  or  had  received,  due  notice 
of  such  obstruction,  which  constituted  a  danger  and 
menace  to  persons  travelling  upon  said  road,  but  that 
the  said  Stewart,  his  subordinates  or  some  of  them 
whose  duty  it  was  to  thereupon  remove  the  said  wire, 
neglected  to  remove,  and  negligently  refrained  from 
removing,  the  same,  and  that  in  the  evening  of  the  said 
8th  of  September,  1888,  the  suppliant  was  driving 
slowly  in  a  buggy  in  and  along  said  road  when  the 
buggy  or  its  wheels  came  suddenly  in  contact  with 
the  said  wire,  of  which  the  suppliant  was  unaware, 
whereby  the  buggy  was  lifted  off  the  ground  and  the 
suppliant  thrown  violently  out  upon  the  said  road,  and 
sustained  severe  bodily  injury. 

November  4th,  1890. 

Bogg,  Q.C.  in  support  of  demurrer  : 

The  Rocky  Mountain  Park  was  set  apart  under  the 
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authority  of  the  Act  60-51  Vic.  c.  32.     It  contains  some  1891 

260  square  miles,  and  is  reserved  as  a  public  park  and  BrIdt 

pleasure-^onndforthebenefit^advantage  and  enjoyment  j- 

of  the  people  of  Canada.     In  section  4  of  the  Act  the  Quekn. 
purposes  for  which  the  park  was  to  be  maintained  are 


....  of  Counsel 

set  forth.  

I  submit  that  no  action  will  lie  against  Her  Majesty 
upon  the  grounds  alleged  in  the  petition  of  right. 
In  the  first  place,  there  is  no  duty  imposed  on 
the  Minister  of  the  Interior  or  the  Crown  by  the 
statute  creating  the  park,  to  either  build  or  maintain 
roads.  The  duties  of  the  Minister  of  the  Interior,  and 
of  the  Crown,  must  be  derived  entirely  and  exclusively 
from  the  words  of  the  statute,  and  if  no  obligation 
such  as  the  one  set  up  by  the  suppliant  is  to  be  found 
there,  it  is  not  to  be  called  into  existence  outside  of  the 
statute.  Any  duties  imposed  upon  them  are  duties 
arising  under  the  specific  words  of  the  Act.  The 
position  of  the  Crown  with  reference  to  the  main- 
tenance of  this  park  is  the  same  as  that  mentioned  by 
the  learned  Chief  Justice  with  respect  to  Govern- 
ment railways  in  the  Queen  v.  McLeod  (1).  The 
duties  of  the  Crown  as  owner  of  the  park  are  simply 
those  of  an  ordinary  owner  not  holding  himself  out  as 
liable  for  accident  or  injury  to  persons  frequenting 
the  same. 

(Cites  Cracknell  v.  The  Mayor  of  Thetford  (2)  ; 
Metropolitan  Railway  Company  v.  Jackson  (3) ;  Holliday 
V.  St.  LeonartFs  (4);  Smith  on  Negligence)  (5). 

Again,  this  is  really  an  action  against  the  Crown  for 
the  negligence  of  its  servants  in  placing  on,  or  allowing 
to  be  placed  on,  one  of  the  roads  of  the  Park  certain 
wire  which  was  a  menace  and  danger  to  persons  using 

(1)  8  CaTi.  S.  0.  R.  p.  25.  (3)  3  App.  Cas.  208. 

(2)  L.  R.  4  C.P.  629.  (4)  11  C.B.N.S.  192, 

(5)  P.  70. 

l8Ji 


ot  €>oanse>1. 
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1891      such  road.  On  this  point  my  contention  is  based  on  the 

Brady     well  known  principle  that  there  is  no  remedy  against 

The      *^®  Crown  in  tort.   The  maxim  that  the  "  King  can  do 

Qdekn.    no  wrong,"  with  all  its  significance  in  actions  of  tort, 

need  not  be  discussed   at    great    length    here.    The 

servants  of  the  Grown  may  be  personally  liable,  but 

there  is  no  action  against  the  Crown.     (Cites  Viscount 

Canterbury  v.  T%e  Queen  (1) ;    Tobin  v.  The  Queen  (2) ; 

Lang  ford  v.  The  United  States)  (8).    The  latter  is  an 

American  case  very  much  in  point  showing  what  the 

law  is  in  the  United  States  in  regard  to  similar  actions 

against  the  Q-overnment  of  that  country.     (Cites  Mac- 

Far  lane  v.  The  Queen  (4) ;    7%c  Queen  v.  McLeod  (6) ; 

Clode  on  Petition  of  Right  (6) ;   Dicey   on   Parties  to 

Actions)  (7). 

There  can  be  no  serious  argument  put  forward  that  this 
action  will  lie  under  The  Petition  of  Right  Act  of  18*16. 
There  is  no  liability  on  the  part  of  the  Crown  in  this  case 
unless  it  is  created  by  The  Exchequer  Court  Act,  50-51 
Vic.  c.  16.  Now,  my  contention  is  that  section  16  of 
that  Act  does  not  create  any  liabilities  that  were  not 
in  existence  at  the  time  of  the  passing  of  the  Act. 
The  jurisdiction  of  the  court  is  enlarged  but  no 
new  obligations  or  liabilities  are  creaied.  Any 
defence  to  a  petition  of  right  that  could  hare 
been  set  up  prior  to  the  Act  of  1887  coming  into  force 
is  still  available  to  the  Crown.  The  Petition  of  Right 
Act  is  still  in  force.  There  are  no  express  words  in 
the  new  Act  to  take  away  any  rights  accruing  to  the 
Crown  under  The  Petition  of  Right  Act. 

Under  the  Act  33-34  Vic.  c.  28  s.  2.  the  Official 
Arbitrators  or  some  one  of  them  might  have  had 
referred  to  them  for  investigation  and   report,  and 

(1)  12  L.J.  Ch.  281.  (4;  7  Can.  S.C.R.  216. 

(2)  16  C.B.N.S.  310.  (5)  8  Can.  S.C.R.  1. 

(3)  101  U.S,R.  341.  (6;  P.  63,  a  aeq. 

(7)  Pp.  23,  24. 
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also   for    award,   claims    for    injury    to    the    person      is^i 
or   property    occurring    on    a    public     work.     Now     BrIdy 
there  is  nothing  to  show  that,  while  the  Arbitrators       J'* 
had  the  jurisdiction  to  report  or  award  damages,  the     Quken. 
Minister  or  the  Crown  was  bound  to  pay  them.    That  AnrumMit 

was   entirely  left    to  the  good-will   of   the  Crown.      

There  was  no  liability  created  against  the  Crown  for 
the  payment  of  such  damages,  and  the  same  contention 
holds  good  as  against  section  16  (r.)  of  60-61  Vic.  c.  16. 
The  reasonable  view  to  take  of  the  whole  of  sec.  16  is 
that  the  legislature  merely  intended  to  give  the  court 
jurisdiction  to  hear  and  determine  any  claims  of  the 
species  indicated  in  such  section,  if  such  claims  existed 
in  law  and  were  triable  before  the  Act  came  into  force. 
There  is  no  case  reported  that  will  show  any  ex- 
tension of  liability  on  the  part  of  the  Crown  under 
83-84  Yic.  c.  28.  Take  clause  {a)  of  the  16th  section 
of  50-51  Vic.  c.  16,  and  all  other  clauses  except 
(c),  and  we  find  they  deal  with  questions  of  liability 
that  were  decided  and  established  before  the  passing 
of  the  Act.  I  would  also  refer  in  this  connection  to 
The  Interpretation  Act,  B.  S.  C.  c.  1  s.  17  sub-sec.  46,  and 
to  some  cases  at  common  law  upon  the  question  of 
the  Crown's  rights  bein'g  invaded  or  affected  without 
express  words  to  that  effect.  (Cites  Maxwell  on  Statutes 
(1),  Endlich  an  Statutes  (2),  and  Chitty's  Preroga- 
lives)  (8).  Section  16  is  simply  a  jurisdiction  conferring 
section,  and  nothing  more.  It  was  not  intended  to 
affect  the  rights  of  the  Crown,  and  if  it  were,  it  must 
be  shown  in  that  section,  or  else  it  must  be  shown 
that  the  liability  was  existing  at  the  time  the  statute 
was  passed.  (Cites  the  Henricti  Bjbrn  case)  (4). 
This  is  a  statute  which  provides  for  procedure  only. 

(1)  Sec  161.  (4)  11    App.    Cas.    270,— Lord 

(2)  Sec.  161.  Watson  at  page    278    and  Lord 

(3)  Pp.  382,  383.  Bramwell  at  page  281, 
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1891      The  statutes  upon  which  the  cases  in  Australia  and  the 

Brady     Straits  Settlement  were  founded  were  statutes  of  en- 

^'        tirely  diflTerent  character.     (Cites  and  comments  upon 

Queen,    the  decisions  in   Cookney   v.  Anderson  (1),  and  Drum- 

Armament  moud  V.  Drumniond)  (2).  Now  it  may  be  argued  that 

in  the  case  of  Farnell  v.  Bowman  (8),  the  Privy  Council 

laid  down  the  general  principle  that  actions  ex  delicto 
can  be  brought  against  any  Colonial  Q-overnment.  But 
it  must  be  borne  in  mind  that  this  case  was  decided 
upon  a  statute  entirely  different  from  ours.  It  not  only 
provides  a  remedy  against  the  Crown  in  such  a  case  as 
the  present,  but  also  creates  a  liability.  It  is  not  a 
statute  which  merely  confers  jurisdiction,  but  goes 
further  and  actually  describes  the  nature  of  the  liability. 

Chrysler^  Q.  C.  contra  : — It  must  be  admitted  at  the 
outset  that  prior  to  the  passing  of  50-51  Vic.  c.  16 
such  a  case  as  this  could  not  have  been  maintained  by 
petition  of  right,  and,  therefore,  the  whole  question 
necessarily  depends  upon  the  construction  of  that 
statute.  It  is  necessary  for  us  to  look  at  the  old  rules 
of  construction  of  statutes  in  order  to  understand 
the  real  meaning  of  the  statute  in  question.  (Quotes 
the  rules  of  construction  in  Maxwell  on  Statutes)  (4). 

To  ascertain  what  was  the  law  before  the  Act  was 
passed  we  need  not  go  back  further  than  the  case  of 
Viscount  Canterbury  v.  The  Attorney-General  (5),  where- 
in the  argument  of  counsel  was  directed  largely  to  a 
consideration  of  the  meaning  of  the  legal  maxim:  "  The 
King  can  do  no  wrong.*'  It  was  argued  in  support  of 
the  petition  of  right,  which  was  founded  on  dam- 
ages arising  from  the  negligence  of  the  Crown's  ser- 
vants, that  the  only  reason  existing  prior  to  that 
case  why  such  an  action  could  not  be  maintained 
against  the  Sovereign  depended  upon  the  technical 

(1)1  DeG.  J.  &  S.,  p.  365.  (3)  12  App.  Gas.  643. 

(2)  L.  R.  2  Ch.  App.  32.  f4)  P.  27. 

(6)  1  Phil.  306 ;  12  L.  J.  Ch.  281. 
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ground  that  the  King  could  not  issue  process  against      ^^^^ 
himself.     In   other  words  that  the    liability   of  the     BrIdy 
Crown  for  the  torts  of  its  seryants  always  existed,  but      ^^'^ 
such  liability  could  not  be  enforced  because  there  were    Quekn: 
no  means  provided  by  the  law  for  such  enforcement.  Ar^ment 

The  judgment  of  Lord  Lyndhurst  is  a  compendium  of      

modem  learning  upon  the  subject.  Now  I  submit  that 
neither  in  this  case  nor  in  any  previous  one,  neither  in 
case  law  nor  statute  law,  do  we  find  it  expressly  stated 
that  the  Crown  shall  be  liable  to  the  suit  of  a  subject 
founded  either  in  contract  or  tort.  All  the  cases  down 
to  the  present  time  show  that  the  sole  foundation  of  the 
Crown's  immunity  from  actions  of  tort  is  the  absence  of 
remedy, — ^the  reason  being  that  the  Sovereign,  by  fiction 
at  common  law,  was  always  present  in  the  courts  of 
justice  and  could  not  be  asked  to  adjudicate  upon  his 
own  case.  There  have  been  many  statutory  infringe- 
ments upon  the  operation  of  that  doctrine  from  time  to 
time,  and,  coming  down  to  the  case  before  us,  by  The 
Exchequer  Court  Acl^  s.  16  (c)  a  remedy  is  expressly 
provided  for  it,  and  as  long  as  we  have  the  remedy  I 
snbmit,  upon  the  grounds  I  have  before  stated,  that 
there  is  no  doubt  about  the  Crown's  liability  in  the 
premises.  Then,  again,  it  has  been  advanced  in  support 
of  the  demurrer  that  the  King  can  do  no  wrong,  and 
that  any  action  founded  on  the  facts  set  up  in  this 
petition  should  have  been  brought  against  the  Crown's 
servants  whose  negligence  caused  the  accident.  The  ex- 
planation of  the  maxim  given  in  Broom's  Leyral  Maxims 
(1)  shows  that  the  Crown's  liability  always  existed,  but 
by  means  of  a  legal  fiction  the  agents  or  officers  of  the 
Sovereign  were  made  liable  instead  of  the  Sovereign 
himself.  The  Crown  is  always  supposed  to  do  justice, 
but  heretofore  there  were  no  means  of  obtaining  redress 
against  the  Crown  available  to  the  subject  in  such  a  case 

(1)  P.  61,  d  9eq. 
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1891  as  this.  By  77i«  Exchequer  Court  Act  s.  16  {c)  that  remedy 
Brady     is  provided,  and  our  petition  of  right  is  well  founded. 

The       (Cites  Tobin  r.  The  Queen  (1)  .     Thomas  v.  The  Queen 

QuKEN.     (2)  ;    Tlie  Queen  v.    McLeod  (3)  ;  Farnell  v.  Bowman) 

Ar^ment  (4).    I  submtt  that  the  case  of  Farnell  v.  Bowman  is 

'  on  all  fours  with  this  case.  The  legislative  re-enactment 

upon  which  the  decision  is  founded  provided  that 
"  Any  person  having  or  deeming  himself  to  have  any 
"just  claim  or  demand  whatever  against  the  G-ovem- 
"  ment  of  this  Colony  may  set  forth  the  same  in  a  peti- 
"  tion  to  the  Governor  praying  him  to  appoint  a  nominal 
"  defendant  in  the  matter  of  such  petition,  &c,"  and 
upon  such  appointment  the  case  shall  be  proceeded 
with  as  therein  provided.  There  is  no  serious  distinc- 
tion to  be  drawn  between  the  legal  eflFect  of  the  words 
"  any  just  claim  or  demand  whatever  against  the 
**  Q-overnment  of  this  Colony,"  used  in  that  enactment, 
and  the  words  "every  claim  against  the  Crovvn," 
employed  in  The  Exchequer  Court  Act,  s.  16  (c).  Indeed 
if  anything  is  to  be  said  on  that  i)oint,  our  statute 
is  to  be  read  more  strongly  against  the  Crown 
than  the  New  South  Wales  Act,  and,  further 
than  this,  there  was  an  express  provision  in  that 
Act  safe-guarding  the  Crown's  prerogative.  In 
our  statute  there  is  no  such  saving  clause,  and  while 
there  are  no  express  words  saying  that  the  Crown  shall 
be  liable,  I  submit  that  the  recognition  of  such  liability 
is  implied  by  the  creation  of  the  remedy.  As  the  case 
of  Farnell  v.  Bowman  appears  in  the  reports  it  meets 
all  the  requirements  of  our  case.  It  supports  my  con- 
tention that  the  immunity  of  the  Crown  from  actions 
in  tort  depends  altogether  upon  a  question  of  practice, 
and  that  practice  is  altered,  so  far,  at  least,  as  this  case 
is  concerned,  by  The  Exchequer  Court  Act,  1887. 

(1)  16  C.  B.  N.  S.  310.  of  Founder  J,,  at  p.  29. 

(2)  L.R.  10  Q.B.  31.  (4)  12  App.  Gas.  643. 

(3)  8  Can.  S.  C.  R.,  Jiulgment 
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In  the  Queen  v.  Williams  (1)  the  clause  of  the  Sith      i^^i 
section  of  the  New  Zealand  Crown  Suits  Act,  upon     bradt 
which  that  case  was  decided  against  the  Crown,  is       j^^ 
given  at  length.     It  reads  as  follows :  **  A  wrong  or     QuKEy. 
damage  independent  of  contract,  done  or  suffered  [by  Ar««meiit 

or  under  authority  of  the  Crown]  m,  upon,  or  m  con-      

nection  with  a  public  work,  &c.*'  I  submit  that  this 
language  is  almost  the  same  as  section  16  (c)  of  The 
Exchequer  Court  Act,  188Y. 

From  the  very  title  of  the  Act  50-61  Vic.  c.  16  we 
must  assume  that  Parliament  intended  to  enact  a 
change  in  the  old  law.     That  title  is  worded : 

An  Actio  ameiid  "  The  Supreme  and  Kxchequer  Courts  Act,"  and  to 
make  better  provision  for  the  trial  of  claims   against    the    Crown. 

The  title  is  part  of  the  Act,  and  should  be  looked  at  to 
determine  its  meaning  in  case  of  doubt.  (Cites  Coom- 
ber  V.  The  Justices  of  Berks)  (2). 

The  question  may  be  asked  is  there  a  fund  in  Canada 
to  respond  a  judgment  obtained  in  a  case  like  this  ?  I 
submit  that  the  payment  of  any  amoant  that  may  be 
awarded  against  the  Crown  in  this  suit  is  provided 
for  by  section  15.  of  The  Petition  of  Right  Act  (3)  which 
is  in  force  to-day. 

Then,  with  regard  to  section  21  of  The  Petition  of 
Right  Act^  which  was  a  provision  for  safe-guarding 
the  Crown's  prerogative  in  Canada,  this  section  has 
been  expressly  repealed  by  the  last  clause  of  schedule 
B.  of  The  Exchequer  Court  Act,  and  there  is  no  sub- 
stituted provision  in  such  behalf  to  be  found  in 
the  repealing  Act.  In  view  of  this  fact,  the  court 
cannot  read  into  the  repealing  Act  any  general 
provisions  respecting  the  Crown's  rights  to  be  found 
in  the  The  Interpretation  Act.  The  court  should  only 
look  at  the  repealing  clause,  when  its  meaning  is  plain 

(1)  9  App.  Cas.  at  p.  433.  26,  and  Huddlcstim,  B.  at  p.  32. 

(2)  9  Q.  B.  D.  17.,  Grove,  J.V  p.        (3)  R.S.C.  c.  13C. 
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1891  and  unambiguouSjto  ascertain  the  intention  of  thelegis- 
Brai>y     lature.  (Cites  Attorney-General  v.  Lamplou^h  (1),  Bram- 

Thb  ^^^^  ^'  ^'  (^)  *^^  Brett,  L.J.  (8)).  I  submit  that  the  plain 
QuBEN.  wording  of  section  16  (c)  of  The  Exchequer  Court  Act 
covers  this  case.     It  is  true  that  there  is  no  declaration 


'• —  '  to  be  found  in  the  statute  that  the  Crown  should  be 
liable  in  such  a  case  as  this,  but  I  rely  on  the  premises 
I  have  already  advanced  to  have  that  question  deter- 
mined by  the  court  in  favor  of  the  subject.  (Cites 
Maxwell  on  Statutes)  (4).  In  fact,  in  no  one  of  our 
statutes  which  give  the  subject  a  remedy  against  the 
Crown  is  there  anv  mention  made  of  the  Crown's 
liability.  Nothing  to  this  effect  can  be  found  in  The 
Official  Arbitrators  Act  (5),  The  Government  Railways 
Act  (6),  or  in  the  Expropriation  Acts.  In  such  matter 
the  legislature  uniformly  proceeds  upon  the  theory 
that  the  Crown  will  do  justice  and  right. 

Finally,  the  grounds  upon  which  the  suppliant's 
action  is  based  are  properly  the  subject  of  a  petition  of 
right.  Section  21  of  The  Exchequer  Court  Act  provides 
that  any  claim  against  the  Crown  may  be  prosecuted  by 

petition  of  right. 

« 

It  is  contended  on  behalf  of  the  Crown  that  unless 
the  Crown  is  specially  mentioned  in  the  statute  it 
is  not  bound  thereby.  My  answer  to  that  is  that 
the  Crown  is  expressly  mentioned  in  the  statute. 
"What  can  be  more  explicit  than  the  words  "  every 
claim  against  the  Crown"  to  be  found  in  section  16? 
(Cites  Attorney-General  of  the  Straits  Settlement  v. 
Wemyss  (7)  ;  Mersey  Docks  Trustees  v.  Gibb  (8)  ;  Gih 
bert   V.    Corporation  of  Trinity   House   (9)  ;   White  v. 

(1)  3  Ex.  Div.  214.  (5)  R.S.C.  c.  40. 

(2)  At  ]>.  227.  (0)  R.S.C.  c.  38, 

(3)  At  ]).  231.  (7)  13  App.  Cos.  192. 

(4)  Pp.  2s(i-3()3.  (V)  L.H.  1  H.L.  93. 

(9)  17  Q.B.I).  795. 
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HindUy  Local  Board  (1)  ;  Bathurst  v    McPherson  (2)       1S91 
Hammersmith  Railway  Company  v.  Brand)  (3).  Brady 

Lewis,   following  on  the  same  side,  contended  that      .^^^ 
the  provisions  of  The  I nterjrr elation  Act  respecting  the    c^lken. 
Crown's  rights   should   not   be    imported    into    The  Arsum^nt 

Exchequer  Court  Act  because  the  latter  Act  expressly  re-      

pealed  the  provisions  safe-guarding  the  prerogatives 
contained  in  The  Petition  of  Rii'hl  Act  (4).  Further- 
more, as  1%e  Exchequer  Court  Art  is  a  remedial  one, 
it  should  receive  such  fair  and  liberal  construction 
as  will  best  attain  the  object  of  the  legislature  in 
passing  it, — that  object  being  simply,  as  declared  in 
the  title,  "to  make  better  provision  for  the  trial  of 
claims  against  the  Crown." 

Hoggy  Q.C.  in  reply  : 

There  is  nothing  in  this  Act  to  take  away  the  right 
of  the  Crown  to  set  up  any  defence  which  might  have 
been  set  up  under  The  Petitinn  of  Right  Act.  The  effect 
of  section  16  is  simply  to  give  the  court  a  right  to  hear 
and  determine  such  claims  as  are  mentioned  therein 
whenever  there  is  a  liability  on  the  part  of  the  Crown 
therefor.  It  may  be  very  properly  said  that  it  is  legis- 
lation looking  forward  to  possible  modifications  of  the 
Crown's  rights  by  Parliament  in  the  future  ;  but  it 
cannot  be  said  that  such  modifications  are  to  be  found 
in  the  section  itself  or  in  any  part  of  the  Act.  The  whole 
point  in  the  case  is  simply  this  :  Does  the  statute  in 
question  in  any  way  extend  the  doctrine  of  respondeat 
superior  against  the  Crown  ?  I  submit  that  it  does  not. 
(Cites  Re  Nathan  (5)  ;  The  Sanitary  Commissioners  oj 
Gibraltar  v.  Orfila,  et  al.)  (6). 


(1)  L.R.  10  Q.  B.  219.  (4)  R.S.O.  c.  136  p.  21. 

(2)  4  App.  Caa.  256.  (6)  12  QB.D.  461. 

(3)  L.R.  4  H.L.  171.  (6)  15  Ajip.  Cas.  400. 
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1891  BuRBiDaE,  J.  now  (January  19th,  1891)  delivered 

B^Y    judgment. 

^'  For  the  reasons  that  I  have  given  in  the  case  of  The 

Queen.  Citt/  of  Quebec  v.  The  Queen  (1),  I  am  of  opinion  that  the 
nrnTirnt  petition  discloses,  within  the  meaning  of  the  Act  50-5 1 
jnd^Mit.  Yic.  c.  16,  8.  16  (c),  a  claim  against  the  Crown  arising 
out  of  an  injury  to  the  person  on  a  public  work  result- 
ing from  the  negligence  of  an  officer  or  servant  of  the 
Crown  while  acting  within  the  scope  of  his  duties  or 
employment,  and  that  there  should  be  judgment  for 
the  suppliant  on  the  demurrer  to  the  petition,  and  with 
costs. 

Demurrer  overruled  with  costs. 

Solicitors  for  suppliant :  Stewart,  Chrysler  4*  Lewis, 

Solicitors  for  respondent:  O'Connor, Hogg  Sf  Balderson. 


(1)  2  Ex.  C.  R.  252. 
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LOUIS  ACHILLE  BERTRAND Suppliant;      i891 

AND  J^ftQ*    Id. 

HER  MAJESTY  THE  QUEEN Kespondent. 

Damagts  to  froperiy  from  Oovernment  raUioay — The  Oovemment  Bailways 
AUj  1881,  8.  27 — Claimant*8  acqwieaeence  in  construction  of  ctUvmUy 
effect  of— Negligence  of  Orown^e  teivante — Estoppel, 

The  suppliant  sought  to  recover  damages  for  the  flooding  of  a  portion 
of  his  farm  at  Isle  Yerte,  P.Q.,  resulting  from  the  construction  of 
certain  works  connected  with  the  Intercolonial  Railway.  The 
Crown  produced  a  release  under  the  hand  of  the  suppliant,  given 
Buhsequent  to  the  time  of  the  expropriation  of  a  portion  of  his 
farm  for  the  right  of  way  of  a  section  of  the  Intercolonial  Railway, 
wherehy  he  accepted  a  certain  sum  "  in  full  compensation  and 
final  settlement  for  deprivation  of  water,  fence-rails  taken,  dam- 
age hy  water  and  all  damages  past,  present  and  prospective  arising 
out  of  the  construction  of  the  Intercolonial  Railway,"  and  released 
the  Crown  "  from  all  claims  and  demands  whatever  in  connection 
therewith."  It  was  also  proved  that,  although  the  works  were 
executed  suheequent  to  the  date  of  this  release,  they  were  under- 
taken at  the  request  of  the  suppliant  and  for  his  l)enefit,  and  not 
for  the  benefit  of  the  railway,  and  that,  with  respect  tu  part  of 
them,  he  was  present  when  it  was  being  constructed  and  actively 
interfered  in  such  construction. 

Heid: — That  he  was  not  entitled  to  compensation. 

2.  The  Crown  is  not  under  an  obligation  to  maintedn  drains  or  back- 
ditches  constructed  under  52  Vic.  c.  13,  s.  4. 

Petition  of  right  to  recover  a  sum  of  $7,93*7 
as  compensation  for  injury  done  to  a  farm  belonging  to 
the  suppliant  at  Isle  Verte,  County  of  Temiscouata,  P. 
Q., — such  injury  having  been  occasioned  by  the  con- 
struction and  maintenance  oi  the  Intercolonial  Railway. 
The  facts  of  the  case  are  sufficiently  stated  in  the 
judgment. 

August  19th,  1890. 

Pouliot  for  suppliant  : 

There  should  be  damages  in  respect  of  the  land  on  the 
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1891      south  side  of  the  railway  notwithstanding  the  receipt 
Bertrand  given  by  the  suppliant. 

^,*-  As  to  the  north  side,  Bertrand's  land  carries  a  gpreat 

guKKN.     deal  more  water  than  before  the  railway  was  put  there. 

Arffament  This  has  resulted  from  the  construction  of  the  second 

*  culvert.     I   admit  that  this  was   done    at  Bertrand's 

request,  but  having  undertaken  the  work  the  Govern- 
ment should  have  made  it  sufficient  to  carry  away  all 
the  water. 

The  suppliant  is  entitled  to  at  least  $1,000. 

Tachi,  Q.C.  for  the  respondent  : 

The  claim  is  JY,937,  while  claimant's  brother  says 
the  whole  property  is  worth  only  $5,000.  The  culvert 
last  constructed  has  benefited  the  property  south  of 
the  railway,  and  such  enhancement  of  value  is  a  com- 
plete compensation  for  the  inconvenience  caused  to  the 
northern  part.  Again,  suppliant  accepted  $20  in  full 
when  he  had  no  culvert.  The  second  culvert  was 
made  at  Bertrand's  wish  and  we  built  all  that  he  asked, 
and  he  should  not  now  complain. 

PouHot^  in  reply  : 

The  railway  authorities  saw  that  the  suppliant's  land 
was  flooded,  and  upon  his  complaint  they  built  the 
culvert.  He  wanted  his  land  drained  and  they  con- 
sented to  do  it.  They  should  have  done  the  work 
efficiently  when  they  set  about  to  do  it. 

BUKBIDGR,  J.  now  (January  19th,  1891)  delivered 
judgment. 

This  petition  is  brought  to  recover  compensation  for 
injury  to  a  farm  belonging  to  the  suppliant,  situated 
in  the  Parish  of  Isle  Verte,  County  of  Temiscouata 
and  Province  of  Quebec,  occasioned  by  the  construc- 
tion and  maintenance  of  the  Intercolonial  Railway. 
The  suppliant's  house  and  other  buildings  are  situated 
at  the  north  end  of  the  farm,  in  the  Village  of  Isle 
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Verte,  and  not  far  from  the  Hirer  St.  Lawrence.    At      1891 
the  east  side  of  the  farm  and  near  to  the  barn  and  out-  Bertrand 
buildings  is  a  deep  gully   or  water-course  through      J^^ 
which  the  water  coming  from  the  south  is  discharged,    Quf.en. 
the  natural  drainage  of  the  land  being  from  south  to  r«aiiob* 
north.     By  .the  construction  of  the  railway  the  natural 
flow  of  the  water  from  the  south  of  the  railway  was 
interfered  with,  and  the  railway  ditches  collected   a 
considerable  quantity  of  water  which  was  discharged 
upon  the  suppliant's  farm,  as  its  level  was  lower  than 
that  of  the  farms  adjoining. 

The  exact  date  of  the  construction  of  the  railway  is 
not  disclosed  by  the  evidence,  but  I  take  it  that  it  was 
constructed  in  or  about  the  year  187 1,  for  in  July  of 
that  year  the  suppliant  was  paid  eighty-nine  dollars 
and  ten  cents  as  compensation  for  the  right  of  way  of 
the  railway  through  his  farm. 

The  question  ot  the  compensation  to  which  he  was 
entitled  because  the  railway  injuriously  aflTected  his 
property  was  not  determined  until  187Y.  On  the 
22nd  of  January  of  that  year  an  award  was  made  by 
three  of  the  OflBcial  Arbitrators,  by  which  they  deter- 
mined that  the  Government  of  Canada  should  pay  to 
the  suppliant  the  sum  of  twenty  dollars  in  full  pay- 
ment and  settlement  of  his  claim,  the  paymeut  being ^ 
for  all  damages  past,  present,  and  future,  which  the 
construction  of  the  said  railway  might  theretofore  have 
occasioned  or  might  thereafter  occasion  to  the  said  farm. 

The  claims  which  the  Arbitrators  considered  had 
been  put  forward  by  the  suppliant  in  the  years  1874 
and  1876,  by  which  he,  in  addition  to  thq  value  of 
some  fence  rails,  sought  compensation  for  damage  to 
his  property  because  the  construction  of  the  railway 
had  caused  one  portion  of  it  to  be  flooded  and  another 
portion  to  he  deprived  of  water  by  the  diversion  of 
a  stream.     I  understand  the  injury  by  the  flooding  to 


288  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 

1891      have  related  principally,  if  not  entirely  to  the  portion 

Bertrand  south  of  the  railway,  and  that  if  any  portion  of  the 

J'*        farm  was  at  the  time  deprived  of  water  it  was  the 

X  HE 

QuKKN,  portion  to  the  north  of  the  railway. 
nZ:^nM  In  June  following  such  award,  the  suppliant,  by  a  re- 
lease under  his  hand,  and  in  consideration  of  twenty 
dollars  theretofore  awarded  to  him  by  the  Official  Arbi- 
trators "  in  full  compensation  and  final  settlement  for 
deprivation  of  water,  fence  rails  taken,  damage  by 
water,  and  all  damages  past,  present  and  prospective 
arising  out  of  the  construction  of  the  Intercolonial 
Railway,"  to  the  property  in  question,  released  Her 
Majesty  ''  from  all  claims  and  demands  whatsoever  in 
connection  therewith." 

In  his  evidence  taken  before  Mr.  Cowan,  which  by 
consent  has  been  used  in  this  case,  the  suppliant,  the 
facts  having  for  the  time,  it  is  probable,  gone  from  his 
memory,  denied  knowledge  of  this  award,  or  that  he 
signed  the  release  or  receipt  mentioned.  The  original 
papers  have  since  been  produced  and  are  in  evidence, 
and  there  is  no  doubt  the  facts  are  as  stated. 

Since  such  award  and  release  the  Minister  of  Rail- 
ways and  Canals  has  caused  two  additional  culverts 
to  be  constructed,  and  ditches  to  be  opened  and  repair- 
ed for  the  purpose  of  carrying  off  the  water  that,  as  we 
have  seen,  collected  upon  and  drowned  a  portion  of 
the  farm  south  of  the  railway.     It  does  not  appear  that 
he  was  under  any  obligation  to  execute  these  works, 
or  that  they  were  constructed  for  any  purpose  except 
to  drain  the  land  of  the  suppliant.     Why  they  were 
undertaken  is,  so  far  as  can  be  gathered  from  anything 
before  the  court,  a  mere  matter  of  conjecture.     It  may 
have  b3en  because  the  officers  of  the  railway,  like  the 
suppliant  himself,  lost  sight  of  the  fact  that  themattei 
had  been  concluded  by  the  award  and  release,  or  they 
may  have  thought    the   compensation  awarded  was 


i 
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incommensarate  with  the  damage  done,  and  that  there      i^9i 
was  some  moral,  if  not  legal,  obligation  to  attempt  to  Bertrand 
remove  or  mitigate  it,  or  it  may  be  that  the  suppliant      J^' 

1  HE 

sacceeded  in  securing  the  execution  of  the  works  by  Wt'«<.i-:x. 
reason  of  his  much  asking.  1  hat  they  were  undertaken  wt^Z^ 
at  his  request  is  admitted,  and  it  appears  that  when,  inj«dcJ!«Mt. 
1886,  the  second  and  deeper  of  the  two  culverts  was 
constructed  and  a  ditch  leading  therefrom  through  the 
suppliant's  land  was  repaired,  he  was  present  while 
the  work  was  going  on,  and,  so  far  at  least  as  respects 
the  ditch,  actively  interfered  in  the  execution  of  the 
works.  When  completed  he  appears  to  have  expressed 
his  satisfaction  with  the  works  executed,  and  for  the 
purposes  they  have  no  doubt  proved  suflScient.  But 
it  happens  that  during  the  winter  the  culverts  fill  up 
with  snow  and  ice,  forming,  with  the  railway  embank- 
ment, a  dam  that  in  the  spring  holds  the  water  which 
collects  south  of  the  railway.  Then  when  the  culverts 
are  opened  by  the  section-men,  or  by  a  sudden  thaw, 
the  water  so  held  back  is  discharged  with  great  force 
and  in  such  quantities  that  it  overflows  the  lands  ad- 
jacent to  the  gully  or  natural  water-course,  of  which 
mention  has  been  made,  and  occasions  damage  by 
flooding  the  portion  of  the  farm  where  the  suppliant's 
buildings  and  gardens  are. 

The  suppliant  by  his  particulars  claims  compensa- 
tion to  the  extent  of  $7,93Y,  while  according  to  the 
testimony  of  his  brother,  which  there  is  no  occasion 
to  question,  the  farm  with  the  buildings  thereon  is 
worth  about  $5,000.  Part  of  this  claim  is  for  damage 
caused  by  the  flooding  of  the  land  south  of  the  railway 
which  we  have  seen  ha£  already  been  disposed  of. 

The  injury  occasioned  by  the  flooding  of  the  lands 
on  which  are  his  buildings  and  gardens,  is,  however, 
substantial  and  considerable,  and  in  respect  of  this  he 
is,  I  think,  entitled  to  compensation  unless — 1st,  such 

19 


Mit. 
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1891      injury  is  part  of  the  damage  of  which  he  acquitted  the 
Bbrtrand  Crown  in  1877 ;  or — 2ndly.  his  request  for  the  construc- 
rj,^\       tion  of  the  works  that  cause  the  injury,  and  his  ac- 
QuhEN.     quiescence  and  interference  in  their  execution,  consti- 
tute a  good  defence  to  his  petition. 

It  seems  to  be  clear  that  if  the  injury  complained  of 
results  wholly  from  the  original  construction  of  the 
railway  the  suppliant  cannot  succeed  (1)  .  That 
certainly  is  the  case  in  respect  of  everything  that 
might  in  1876  or  1877  have  been  foreseen,  and  it 
is,  it  appears  to  me,  conclusive  in  respect  of  the 
flooding  of  the  land  south  of  the  railway,  and  of  the 
collection  of  water  by  the  railway  ditches,  and  of 
its  discharge  upon  the  suppliant's  land.  These 
causes  of  damage  must  have  been  well  known  and 
observed  at  the  time  of  the  arbitration.  What  pro- 
bably was  not  foreseen  was  that  if  means  were  taken 
to  drain  the  flooded  land,  the  injury  in  question  might 
occur.  The  absence,  for  so  many  years,  of  any  such 
injury  shows,  I  think,  that  it  was  occasioned  by  the 
subsequent  opening  of  the  culverts  and  ditches  to 
which  reference  has  been  made.  At  the  time  when 
such  subsequent  works  were  executed  The  Government 
Railways  Act,  1881,  (44  Vic.  c.  25)  was  in  force,  by  the 
twenty-seventh  section  of  which  was  recognized  the 
Crown's  liability  to  make  compensation  for  any  pro- 
perly established  claim  for  property  taken,  or  for  direct 
or  consequent  damage    to  property  arising  from  or 

(1)  The  King  v.  Leeds  and  Selby  W.  Railway  Gompany,  7  H.  &  N., 

Ky.  Go,,  3  A.  &  E.  683  ;  Lee  v.  MU-  423,  1  H.  &C.  544  ;  Reg.  v.  Airt  tk 

neT,2  M.  &  W.  824  ;  Lawrence  v.  (h  Galder  Navigation  Com^nyy  30  L, 

N.   RaUioay   Oomfany,   16  Q.  B.,  J.Q.B.  337  ;  Orolt  v.  L.  <£?  N.  W, 

643  ;    In  re   Ware,  9   Ex.   395.  ;  Railway  Company,  3  B.  &  S.  436  ; 

Broadheni    v.    The    Imperial    Gas  lfnhiUh<m9e  v.  The  JVolverhamptan 

Gompany,  7  DeG.  M.  &  (4.,436, 7  H.  d:  Walsall  Railvjay  Gompany,  LR. 

L.  C,  600  ;  The  Galedonian  Rail-  5  Ex.  6  ;  Stone  v.  GarponUion  of 

way  Gompavy  v.  Lorkhart,  6  Jur.  Yem%  L.  R.  2  C.  P.  D.  ill,  113; 

N.  S.,  1311  ;  Bagnall  v.  L,  db  N,  Reg.  v.  Hubert,  14C^n.  S.C.R  737. 


for 


VOL  II.]  EXCHEQUER  COURT  REPORTS.  291 

connected  with  the  construction,  repair,  maintenance      i^^i 
or  working  of  any  Government  railway.    The  Minister  bertrInd 
had,  it  is  clear,  the  right,  under  the  statute  to  which  I      ^• 
have  referred,  to  construct  the  works  mentioned;  and  if    Queen. 
he  had  done  so  of  his  own  motion,  or  for  the  protection 
or  in  the  interest  of  the  railway,  or  because  he  was  j^jj^^^t, 

under  some  obligation  to  do  so,  it  would,  I  think,  be      

tolerably  clear  that  the  suppliant  would  have  been 
entitled  under  the  Act  to  compensation.  If  the  sup- 
pliant had  simply  stood  by  and  not  objected  to  the 
Minister  undertaking  such  works  he  would  not,  I  think, 
have  deprived  himself  of  his  remedy,  for  he  would 
have  had  the  right  to  assume  that,  as  the  Minister  was 
acting  under  the  statute,  the  compensation  thereby 
provided  for  would  be  given  for  any  injury  done,  and 
his  acquiescence  would  not  be  such  as  could  be 
invoked  against  him.  In  The  Conservators  of  the 
River  Thames  v.  The  Victoria  Station  and  Pimlico 
Railway  Company  (1)  it  was  held  that  the  consent 
given  by  the  plaintiffs  under  the  defendant's  Special 
Act  to  the  latter's  plans  for  a  bridge,  the  foundations 
of  which  rested  upon  land  belonging  to  the  plaintiffs, 
did  not  constitute  a  license  to  build  the  bridge  upon 
such  land  without  compensation  (2). 

Here,  however,  there  is  more  than  mere  acquit^scence 
or  consent.  The  suppliant  for  his  own  benefit  asks  the 
Minister  to  execute  works,  which  the  latter  is  under 
no  obligation  to  undertake,  and  which  are  constructed 
to  the  satisfaction  of  the  former.  It  happens,  however, 
that  v^hile  by  reason  of  what  has  been  done,  the  suppliant 
has  secured  the  benefit  of  having  one  portion  of  his  farm 
drained,  it  has  become  necessary  for  him  to  incur  very 
considerable  expense  to  prevent  another  portion  thereof 
from  being  flooded  for  »,  short  time  in  the  spring. 
If  similar  acts  had  been  done  by  a  neighboring  pro- 

(1)  L.  R.  4  C.  P.,  59.  Board  of  JVorhv.  The  Metropolitan 

(2)  See  also    The    Metropolitan    By.  Co.,  L.  R.  3  C.  P.  at  p.  629. 
'9K 
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1891      prietor,  under  like  circumstances,  I  do  not  see  how  the 

BbrtrInd  suppliant    could  have  maintained  an  action  theretor 

V-        against  the  former ;  and  that,  it  is  well  established,  is 

guEKN.    o^®  t^st  by  which  the  right  of  the  matter  is  to  be  tried. 

It  was  not  suggested  that  there  is  any  difference,  and 

^ndcmeat.  ^  **^®  ^^  ^^  ^^^^  poiut  thcrc  is  uo  difference,  between 
the  law  of  Quebec,  by  which  the  case  is  to  be  deter- 
mined, and  the  law  in  force  in  the  other  Provinces. 
(1).  I  am  of  opinion,  therefore,  that  the  suppliant  is 
not  entitled  to  compensation  under  the  statute. 

It  is  contended,  however,  that  part  of  the  incon- 
venience and  damage  results  from  the  failure  of  the 
Minister  of  Railways  to  keep  open  a  cross-ditch  on  a 
neighbor's  land,  which,  if  properly  maintained,  would 
carry  a  portion  of  the  water  to  another  gully  or  water- 
course on  the  farm  of  one  Napoleon  C6te.  It  was  also 
suggested  that  the  injuries  complained  of  have  in  part 
resulted  from  the  negligence  of  the  Minister's  servants 
in  opening  the  culverts  in  the  spring.  But  as  to  the 
first  contention,  I  know  of  no  obligation  resting  upon 
the  Minister  to  keep  this  ditch  open,  and  counsel  did 
not  point  me  to  any  law  under  which  such  a  duty 
might  arise.  Speaking  generally,  that  duty  seems  to 
be  thrown  on  the  proprietor  through  whose  lands  the 
ditches  are  constructed  by  the  Crown  (2). 

As  to  the  second  contention,  there  is,  I  think,  no 
evidence  which  would  justify  me  in  concluding  that 
the  officers  or  servants  of  the.  Crown  have  been  guilty 
of  negligence  in  opening  the  culverts  in  question. 

There  will  be  judgment  for  the  respondent  with  costs. 

Judgment  for  respondent  with  costs. 

Solicitors  for  suppliant :  Pouliot,  D' Amour  4*  Pouliot. 
Solicitors  for  respondent:  O'Connor  4*  Hogg. 


(1)  Paradis  v.  The  Queeriy  1  Ex.     the  repealed    statutes    31   Vic.  c. 
C.  R.   191.  12,  8.    30  ;  44  Vic.  c.  25  8.  6  (9) ; 

(2;  See  52  Vic.  c.  13  s.  4  ;  and    and  R.  S.  C.  c.  39  s.  4. 
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JOHN  HENRY  ROSS  BURROUGHS, )  i89i 

ELZfiAR   ANTOINE  DfiRY  AND  J   Claimants;    ^^^t^a 
JOHN  JACKSON  FOOTE )  _ 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Tke  Liquor  License  Act,  1883,  «.  6 — Salaries  of  License  Inspectors — 
A f]^roval  thereof  by  GovemoT-in-Ooundl — Negligence  of  officer  of  the 
Grown — Damages, 

By  the  6th  section  of  The  Liquor  License  Act,  1883,  the  Boards  of 
License  CommiasioneTs  for  the  various  license  districtd  in  the 
Dominion  were  empowered  to  fix  the  salaries  of  Hcense  inspectors, 
suhject  to  the  approval  of  the  Govemor-in-CounciL 

Held,  that  such  approval  could  not  he  given  by  a  Minister  of  the  Crown. 

2.  Laches  cannot  he  imputed  to  the  Crown,  and,  except  where  a 
liahility  has  been  created  by  statute,  it  is  not  answerable  for  the 
negligence  of  its  officers  employed  in  the  public  service. 

This  was  a  claim  against  the  Crown  for  money  paid 
by  the  Board  of  License  Commissioners  appointed  under 
The  Liquor  License  Act,  1883,  for  the  License  District  of 
the  City  of  Quebec,  in  excess  of  the  salaries  deter- 
mined to  be  paid  to  the  License  Inspectors  for  such 
district  by  the  Governor-in-Council. 

The  facts  of  the  case  are  fully  stated  in  the  judg- 
ment. 

November  18th,  1890. 

Burroughs  for  the  claimants  : 

Casgrain,  Q.C.  and  Hogg,  Q.  C.  for  the  respondent. 

BuBBiDOE,  J.  now   (March   24th,    1891)   delivered 
judgment. 

The  claimants    were    the   License   Commissioners, 
under  The  Liquor  License  Act,  1883,  for  the  License    . 
District  of  the  City  of  Quebec.     By  the  6th  section  of 
the  Act  it  was  provided  that  the  Board    of  License 


ror 
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1891      Commissioners  for  each  License  District  should  appoint 
Bur-      a  Chief  Inspector  of  licenses,  and    one  or  more  In- 

RouGHs    spectors,  and  fix  their  salaries,  subject  to  the  approval 
The      of  the  Governor-in-Council ;  and  by  the  56th  section 

guEKN.  ^j^^j.  ^J2  sxung  received  by  the  Commissioners  on  appli- 
cations for  licenses,  or  on  the  issue  thereof,  or  for  fines 
or  penalties,  should  form  the  License  Fund  of  the 
District,  and  be  applied  under  regulations  of  the 
Q-overnor-in-Council  for  the  payment  of  the  salaries 
and  expenses  of  the  Commissioners  and  Inspectors  and 
for  the  expenses  of  the  office  of  the  Board,  and  the 
administration  of  the  Act.  The  License  Fund  for  the 
District  of  the  City  of  Quebec  amounted,  during  the 
claimants'  term  of  office,  to  $4,480.  In  the  adjust- 
ment of  their  accounts,  the  Minister  of  Inland  Revenue, 
who  was  charged  with  the  duty  of  administering  the 
Act,  allowed  the  claimants  1882.24  for  general  expenses, 
$1,852.66  for  the  salaries  of  Inspectors,  and  $2,521.83 
for  their  own  services  as  Commissioners,  the  difference 
($726.23)  between  the  sum  of  the  amounts  so  allowed 
and  the  $4,480.  received  on  account  of  the  License 
Fund,  being  paid  by  the  Minister  to  the  claimants  ont 
of  an  appropriation  made  by  Parliament.  The  Com- 
missioners had,  however,  under  circumstances  to  which 
it  will  be  necessary  to  refer,  paid  to  the  Inspectors  for 
salaries  the  sum  of  $8,481.42,  and  instead  of  receiving 
for  their  own  services  $2,521.88  as  was  intended  and 
with  reference  to  which  there  is  no  question,  they  have 
in  the  result  received  therefor  only  $942.5Y.  For  the 
difference,  $1,578.76,  they  now  prosecute  their  claim, 
which  has  been  referred  by  the  Minister  to  the  court. 
The  claimants  were  appointed  Commissioners  on  or 
about  the  8th  February,  1884.  On  the  19th  of  that 
month  they  appointed  a  Chief  License  Inspector  at  a 
salary  of  $1,200.  per  annum,  payable  monthly,  and 
on  the  day  following  two  Inspectors  at  yearly  salaries 


for 
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of  $400  each,  payable  weekly.     By  circular  letter  of  the  l^^i 

10th  of  March,  1 884,  the  Commissioner  of  Inland  Rev-  bvk- 

enne  (as  the  deputy  of  the  Minister  of  Inland  Revenue  Rou«hs 

is  designated)  asked  the  several    License    Boards   to  The 

I    *  t  *  L*  t*  V 

notify  the    Department   of  Inland    Revenue   of  the  ' 

appointment  of  Inspectors  tinder  Tlia  Liqvor  License 
Acl^  1883,  and  the  rate  of  salary  which  such  Boards 
proposed  to  pay  for  such  services,  in  order  that  a  com- 
plete schedule  of  the  same  might  be  laid  before  the 
Qt)vemor-in-Council  for  confirmation.  In  reply  to  this 
circular  the  claimants,  by  letter  of  the  14th  of  the  same 
month,  communicated  to  the  Minister  of  Inland  Rev- 
enue the  names  of  the  persons  that  they  had  appointed 
Chief  Inspector  and  Inspectors,  respectively,  and  the 
salaries  that  they  had  fixed.  Their  letter  concluded 
as  follows: — 

In  regard  to  the  payment  of  salaries  we  beg  to  state  that  our  Chief 
Inspector  will  be  paid  by  the  month,  and  the  other  two  by  the  week, 
out  of  the  license  fund  in  our  hands,  tmless  inntr  actions  are  given  uh  to 
act  otherwise. 

The  above  subject  to  a]>proval  under  the  provisions  of  the  said 
Act. 

No  instructions  to  the  contrary  were  given  and  the 
claimants  paid  the  salaries  mentioned  at  the  rate  and 
in  the  manner  proposed  by  them.  On  the  6th  August, 
1884,  the  Commissioner  of  Inland  Revenue  addressed 
the  following  circular  letter  to  the  chairman  of  each 
Board  of  License  Commissioners.  I  cite  from  the 
circular  printed  in  English,  that  printed  in  French, 
a  copy  of  which  the  claimants  received,  being  to  the 
same  effect : 

L.  L.  Act.  [G.  88.] 

Department  op  Inland  Revenue, 

Ottawa,  August  6tli,  1884. 
To  the  Chairman  of 

The  Board  of  License  Commissioners, 

Didtiict  of 

Sir,— 

Repeated  enquirieR  having  been  made  as  to  the  remuneration  of  Com- 


Bur- 
roughs 


for 
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1891       miBsioners  under  The  Liquor  License  Act  of  1883,  and  the  payment  of 
their  expenses,  and  the  expenses  and  salaries  of  the  Inspectors  appoint- 
ed by  them,  I  beg  to  state  that  it  is  hardly  likely  that  the  Govemor- 
fj,         in-Council  will  consider  any  proposed  regulations  under  authority  of 
The       the  56th  section  of  the  Act  until  the  question  of  the  validity  of  the 
Queen.     ^^^  itself  has  been  determined  by  the  Supreme  Court.    Owing  to  the 
Provinces  not  having  been  ready  to  argue  the  case  in  June,  when  the 
matter  was  first  submitted  to  the  Supreme  Court,  an  extension  to 
September  had  to  be  acceded  to,  so  that  definite   regulations   can 
hardly  be  established  before  October  next. 

The  Department  recognizes  the  difficult  position  that  the  License 
Boards  will,  in  many  cases,  be  placed  in  by  this  delay,  but  is  unable  in 
the  meantime  to  give  any  authoritative  advice  upon  the  matter. 

In  Districts  where  the  revenue  accrued  upon  applications  for 
licenses  and  license  fees  is  sufficient  to  meet  all  anticipated  expendi- 
ture, the  chairman  of  such  Boards  will  probably  feel  little  hesitation 
in  accepting  the  responsibility  of  authorizing  disbursements  on 
account  of  the  expenses  of  the  Board,  and  of  the  salaries  and  expenses 
of  the  Inspector:^,  always  bearing  in  mind  that  the  Inspectors'  salary 
is  subject  ultimately  to  the  approval  of  the  Governor-in-Council,  and 
therefore  that  any  advance  on  account  of  it  most  leave  a  reasonable 
margin  for  any  possible  divergence  of  view  between  the  Board  and  His 
Excellency -in-Council  as  to  the  value  of  the  services  rendered. 

The  question  as  to  the  remuneration  of  the  Commissioners  must 
necessarily  be  left  open  for  the  decision  of  the  Govemor-in-Coundl, 
and  it  will  be  patent  to  every  one  that  that  determination  must  be 
affected  very  materially  by  the  decision  of  the  court, which  will,  in  effect, 
determine  whether  the  position  is  merely  a  temporary  one  or  one  of  a 
mure  permanent  character — a  consideration  which  must  be  taken  into 
account  in  determining  the  rate  of  remuneration  to  be  paid. 

Your  attention  u  also  drawn  to  the  26th  section  of  the  amending 
Act  in  view  of  which  the  Department  is  not  in  a  position  to  authorize 
or  become  responsible  for  any  prosecutions  for  the  infringement  or 
violation  of  the  Act.  Personally,  I  have  no  doubt  that,  should  the 
validity  of  the  Act  be  affirmed  by  the  Supreme  Court,  as  ia  anticipated, 
the  Government  will  ask  Parliament  for  a  sum  sufficient  to  ensure  the 
proper  administration  of  its  provisions,  whether  those  provisions  relate 
to  Districts  within  which  a  revenue  shall  accrue,  or  for  Districts  within 
which,  owing  to  prohibitory  legislation,  no  such  revenue  can  be  expect- 
ed. At  present,  however,  that  providon  has  not  been  made,  and  until  the 
whole  question  in  all  its  bearings  ha^  been  considered  by  the  Govemor- 
in-Council,  the  hands  of  the  Department  in  relation  thereto  are  tied. 

I  have  the  honor  to  be.  Sir, 

Your  obdt.  servant, 

(Signed),        E.  Miall, 

Conunissioner. 
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The  claimants  continued  to  pay  the  salaries  of  In-      1891 

spectoTs  at  the  rate  at  which  they  had  fixed  them,  and  BurI 

from  time  to  time  as  occasion  required,  or  the  same  ^^^^^^ 

were  demanded  on  behalf  of  the  Minfster  of  Inland  The 

Revenue,  they  rendered  to  him  statements  of  account  ' 

showing  such  payments.     On  the  7th  of  August,  1885,  "•JJJ 


after  the  decision  of  the  Supreme  Court  as  to  the  vali-   " !" 

dity  of  the  Act,  and  pending  the  appeal  therefrom  to 
the  Judicial  Committee  of  the  Privy  Council,  the 
claimants  wrote  to  the  Commissioner  of  Inland  Eev- 
enue  that  unless  they  were  instructed  to  the 
contrary  they  would  maintain  their  staff  of  officers, 
composed  of  an  Inspector  and  two  deputy  Inspectors,  as 
theretofore,  having  funds  in  hand  which  would  cover 
expenses  for  four  or  five  months  more ;  and  on  the  14th 
of  that  month  the  Secretary  of  the  Department  of  In- 
land Revenue  replied  that  he  was  directed  to  state  that 
the  course  proposed  by  them  was  approved. 

On  the  5th  of  September,  1^85,  on  the  recommenda- 
tion of  the  Minister  of  Inland  Revenue,  an  order  of  the 
Govemor-in-Council  was  passed   prescribing  regula- 
j  tions  for  determining  the  salaries  of  the  Commission- 

ers and  Inspectors  of  the  several  License  Districts,  to 
which  the  claimants,  in  paying  the  salaries  of  their 
Inspectors,  thereafter  conformed.  The  sum  of  f  15Y8.76 
which  they  now  seek  to  recover  represents,  as  I  have 
already  intimated,  the  difference  between  the  sum 
that  up  to  this  date  they  had  disbursed  for  such  salar- 
ies and  that  allowed  to  them  in  respect  thereof  under 
the  order-in-council  referred  to. 

If  this  case  depended  upon  the  proper  determination 
of  the  questions  of  fact,  to  which  I  am  about  to  refer, 
and  it  were  necessary  to  decide  the  same,  I  should 
have  little  hesitation  in  coming  to  the  conclusion  that 
the  evidence,  on  the  whole,  supports  the  claimants' 
contention  that  the  salaries  paid  by  them  to  the  In- 
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1891  specters  were  fair  salaries  ;  that  the  Minister  of  Inland 

Bob-  Revenue  acquiesced  in  such  payments ;  and  that  the 

ROUGHS  claimants  had  reasonable  grounds  to  expect  that  their 

The  action  in  that  rjespect  would  be  ratified  and  confirmed. 

_'  But  these  facts  are  not  really  m  issue  here.     The  Min- 


JtmAgtammU 


tor       ister  had,  it  is  clear,  no  authority  to  approve  of  the 
salaries  fixed  by  the  Commissioners ;  and  it  is  obvious 
that  what  he  could  not  do  directly,  he  cannot  be  held 
to  have  done  indirectly.     No  doubt  in  the  administra- 
tion of  the  Act  he  had  occasion  to  form  an  opinion  as 
to  what  the  amount  of  such  salaries  should  be,  and  to. 
make  a  recommendation  on  the  subject ;  and  we  find, 
as  we  should  expect  to  find,  that  the  order-in-council 
prescribing  the  regulations  by  which  such  salaries 
were   ultimately  determined  was  passed  upon    his 
recommendation.    The  power  to  approve   was,  how- 
ever,  vested  in  the  Governor-in-Council,  and  could 
not  be  exercised  by  any  other  authority.     Then  it  is 
urged    that   there    was   unreasonable    delay    in   the 
determination  of  the  matter,  by  which  the  claimants 
have  been  prejudiced.     But  here  again   the  enquiry 
suggested  is  irrelevant.    Whatever  pertinency  or  force 
the  facts  on  which  the  claimants  rely  might,  if  deter- 
mined in  their  behalf,  have  in  an  appeal  to  the  favor 
of  the  Crown,  they  do  not  disclose  sufficient  grounds 
for  a  judgment  against  the  respondent  in  this  court. 
The  law  is  well  settled  that  laches  cannot  be  imputed 
to  the  Queen,  and  that  She  is  not  answerable  for  the 
negligence   of  Her  officers   employed  in   the  public 
service.    To  the  first  proposition  there  is  no  exception, 
and  to  the  second  none  except  such  as  have  been  created 
by  statute  (1). 

(1)  Chilly's  PrerogalivcB  of  the  216  ;  The  Queen  v.  McLeod,  8  Can. 

Crown,  379, 381.  Per  Ritchie,  C.. J.,  S.  C.  R.  1  ;   and  other  cases  ciCed 

in  The  Qaeen  v.  The  Bank  of  Nova  in   the  judgment   in    the   City  of 

ikotia,  1 1  Can.    S.  C.  R.    10 ;  Tlie  Quebec  v.  The  Quem^  2  Ex.  C.  R 

Queen  v.  McFarlane,  7  Can.  S.C.R.  262. 


^ 
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There  will  be  judgment  for  the  respondent,  and  the      i^^i 
costs  will,  if  moved  for,  follow  the  event.  BurI 

ROUGHS 

Judgment  for  respondent^  costs  reserved.        v. 

The 
Solicitor  for  suppliants :  L.  F.  Burroughs.  Qukkn. 

Solicitors  for  respondent :  O'  Comior,  Hogg  Sf  Balder  son. 


1 
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1891      JOHN  GILCHRIST Suppliant; 

>tar.  24.  j^D 

HER  MAJESTY  THE  QUEEN Respondent. 

Injtwy  to  property  on  a  Government  railivay — Negligence  of  eervant  of  the 
Orotcn^R.S.G.  c.  38  s.  23—50-51  Vic.  c.  16  «.  16  (c). 

A  filly,  belonging  to  the  suppliant,  was  run  over  and  killed  by  a  train 
upon  the  Intercolonial  Railway.  It  was  shown  on  the  trial  that 
at  the  time  of  the  accident  the  train  was  being  run  faster  than 
usual  in  order  to  make  up  time,  that  it  had  just  passed  a  station 
without  being  slowed,  and  was  approaching  a  crossing  on  the  pub- 
lic highway  at  full  dpeed.  The  engineer  admitted  that  he  saw 
Bomething  on  the  track,  which  he  did  not  recognize  as  a  borse. 
He,  however,  paid  no  attention  to  it,  and  made  no  attempt  to 
stop  his  train  until  after  it  was  struck. 

Held,  that  the  engineer,  as  a  servant  of  the  Crown,  was  guilty  of  negli- 
gence, for  which  the  Crown  was  liable  under  R.  S.  C.  c  38  s.  23 
and  50-51  Vic.  c.  16  s.  16  (c). 

{The  Oily  of  Quebec  v.  The  Queen,  2  Ex.  C.  R.  252,  referred  to). 

Petition  of  RIG-HT  for  the  recovery  of  damages 
against  the  Orowa  iu  respect  of  the  killing  of  a  filly 
on  the  Intercolonial  Railway,  g,nd  for  injury  done  to 
two  other  horses  belonging  to  the  suppliant. 

The  facts  of  the  case  are  fully  stated  in  the  judgment. 

November  25lh  and  26th,  1890. 

Pugsiei/,  Q.C.  for  suppliant  ; 

Barker,  Q.C,  and  McLeotl,  Q.C.  for  respondent. 

BuRBiDOK,  J.  now  (March  24th,  1891)  delivered 
judgment. 

The  suppliant  brings  his  petition  to  recover  Ist.  the 
value  of  a  two  year  old  thorough-bred  filly  killed  by  an 
engine  and  train  of  cars  on  the  Intercolonial  Railway, 
and  2ndly.  for  injury  alleged  to  have  been  occasioned 
to  two  other  horses  belonging  to  him  by  being  "  furi- 
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onsly  driven  and  chased  by  such  engine  and  train  of      I89i 


cars   .  Gilchrist 

On  the  second  branch  of  his  claim  the  suppliant  has,       ^y- 

III  K 

I  think,  failed  to  make  out  a  case.     The  first  he  seeks    Qukkn. 
to  support  on  two  grounds : —  n^^m4^mm 

(1.)  That  the  filly  gained  access  to  the  railway  from  iudirm««t. 
adjoining  land  in  which  he  had  a  right  of  pasturage 
and  which  the  railway  authorities  had,  contrary  to  their 
duty  in  that  behalf,  left  nnfenced ;  and  that  the  filly 
being  so  upon  the  railway  was  killed  by  a  passing 
engine  and  train. 

(2.)  That  the  filly  was  killed  through  the  negligence 
of  the  respondent's  servants  in  charge  of  such  engine 
and  train. 

The  lands  for  the  right  of  way,  at  the  place  on  the 
Intercolonial  Railway  where  the  accident  occurred, 
were  acquired  under  the  Act  of  the  Legislature  of  the 
Province  of  New  Brunswick,  10  Victoria,  chapter  17,  by 
which,  in  certain  cases,  the  commissioners  were  directed 
to  erect  and  maintain  sufficient  fences  along  the  line  of 
railway.  At  or  near  the  place  mentioned  the  railway 
crossed  a  brook  and  a  public  highway,  and  a  small 
triangular  piece  of  land,  adjoining  the  highway  and 
bounded  by  it  and  by  the  railway  and  the  brook,  was 
left  unfenced  and  open  to  the  highway.  From  this 
piece  of  land  the  filly  and  other  horses  gained  access 
to  the  railway. 

Now  after  the.  lapse  of  so  many  years,  it  appears  to 
me  that  there  is  much  to  be  said  for  the  view  that  the 
owners  of  the  land  in  question  acquiesced  in  the 
arrangement  of  the  railway  fences  that  left  this 
piece  of  land  unenclosed  ;  and,  however  that  may  be,  I 
think  it  is  very  doubtful  that,  in  the  arrangement 
which  the  suppliant  made  for  pasturing  his  horses  on 
another  part  of  the  property,  of  which  such  piece 
formed  part,  he  had  it  in  mind  to  acquire,  or  the  owner 
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1891      to  give,  a  right  of  pasturage  in  such  piece  of  land. 

Gilchrist  The  small  area   comprised   therein,  and    its    known 

J^'        dangerous  proximity   and   exposure   to   the  railway, 

I  H  K 

QuKKN.    render  this  I  think  improbable. 

gutufnm  With  reference  to  the  second  ground  on  which  the 
jivdsMeai.  case  is  rested,  it  appears  that  the  accident  happened 
about  three  o'clock  on  the  morning  of  June  22nd,  1889, 
when,  according  to  the  engineer  of  the  train,  it  was 
just  coming  on  daylight.  The  train  was  behind  time, 
and  was  being  run  at  a  speed  of  about  twenty-five  miles 
an  hour  to  make  up  time.  This  was  faster  than  was 
usual .  The  train  had  just  passed  a  station  without  being 
slowed,  and  was  approaching  the  crossing  of  the  pub- 
lic highway  mentioned  at  full  speed,  when  the  engi- 
neer noticed  an  object  on  the  bridge,  or  beam-culvert, 
over  the  brook  referred  to.  He  says  that  it  looked  to 
him  something  like  a  large  piece  of  brown  paper  lying 
on  the  track.  When  he  saw  it  he  was  some  ninety 
yards  from  the  bridge,  but  he  made  no  attempt  to  stop 
his  train,  and  he  did  not  even  continue  his  observation 
of  such  object  to  ascertain  what  it  was.  To  do  so  he 
would  have  had  to  cross  his  cab,  and  the  fireman  was 
at  the  time  putting  on  coal,  and  he  could  not,  he  says, 
get  over.  By  striking  the  filly  one  of  the  cylinder 
cocks  of  the  engine  was  broken,  and  then  he  had  to 
stop  the  train.  Apparently  the  filly  had  attempted  to 
cross  the  bridge  and  had  fallen  and  become  entangled 
in  the  beams  and  rails  thereof  It  seems  altogether 
improbable  that  it  would  have  remained  lying  thereon 
in  the  position  described  by  the  engineer  if  it  could 
have  got  away.  And  if  the  fact  that  it  was  killed  by 
the  engine  and  train  had  not  been  admitted  by  the 
pleadings,  I  should  have  thought  the  matter  open  to  a 
good  deal  of  doubt.  At  the  rate  of  speed  at  which  the 
train  was  moving,  the  engineer  could  not,  he  says, 
after  he  saw  the  object  on  the  bridge,  have  stopped 


\ 
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the  train  in  time  to  prevent  the  accident.     But  the      1891 
fact  that  the  speed  was  unnsual  called,  it  seems  to  me,  qilchrist 
for  the  greater  care  and  caution  in  passing  the  crossing      .p^' 
of  the  highway  mentioned,  especially  as  at  this  point,    Quki-n. 
for  a  distance  of  two  hundred  and  seventy  feet,  there 
were  no  fences  to  prevent  animals  getting  on  the  track  ^ 
of  the  railway.    There  is,  it  appears  to  me,  some  evi- 
dence of  negligence  both  in  respect  of  the  rate  of  speed 
at  which  this  crossing  was  approached,  and  in  not  at- 
tempting to  slop  the  train  when  the  object  lying  on 
the  bridge  was  noticed ;  and  for  the  negligence  of  its 
servants  in  such  a  case  the  Crown  is  liable  (I). 

There  will  be  judgment  for  the  suppliant  both  on 
the  issues  of  law  and  of  fact,  and  for  five  hundred  dol- 
lars and  costs. 

Jude^mentfor  suppliant  with  costs. 

Solicitor  for  suppliant :   W.  Pugsley. 

Solicitor  for  respondent :   E,  JMcLeod. 


\S)    y\  .    S.  <;.,  c.  38,  s.  23.,  5()-5l     Que!^  v.   77w  Qtieeiiy   2  Ex.  C.  R. 
S%.  ^.       1(5  ^,   16  (c);  The  aUyuf    262. 
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Mar.  24. 


1891      THE  QUEEN,  on  the  Information  ok 

'iHB    Attornky-Oeneral  for  the  J  Plaintiff; 
Dominion  of  Canada , 

AND 

"^^VaNY^.^.^:!^.^^^^^^^  I  DEFENDANTS. 

Trade-mark  —  Property  in  —  Infriivgemmt  of — R,  S,  0.  c.  63  s.  12 — 53 
Vic,  c.  14. 

The  questions  whicli  the  court  has  jurisdiction  to  determine  under  the 
Act  63  Vic.  c.  14  are  such  as  relate  to  rights  of  property  in  trade- 
marks, and  not  questions  as  to  whether  or  not  a  trade-mark  ought 
not  to  be  registered,  or  continued  on  the  registry,  because  it  is 
calculated  to  deceive  the  public  or  for  such  other  reasons  as  are 
mentioned  in  R.S.C.  c.  63  s.  12. 

Demurrer  to  an  information  filed  by  the  Attorney- 
General  for  the  Dominion  of  Canada  on  behalf  of  the 

Crown. 

The  facts  upon  which  the  information  was  based, 
and  the  grounds  of  demurrer,  are  sufficiently  stated  in 
the  judgment. 

February  9th,  1891. 

Ferguson^  Q.C.  (with  whom  was  Marceau)  in  sup- 
port of  demurrer : 

Prior  to  the  passage  of  53  Vic.  c.  14  it  will  be  ad- 
mitted that  there  was  no  jurisdiction  in  this  court  to 
adjudicate  upon  the  question  now  before  it.  If  such 
jurisdiction  is  not  conferred  upon  the  court  by  that 
statute  it  does  not  exist.  I  submit  that  no  jurisdiction 
to  hear  such  a  case  as  that  presented  by  the  informa- 
tion herein  can  be  found  in  the  statute.  The  Act  of 
1890  only  confers  jurisdiction  upon  the  court  to  hear 
and  determine  cases  where  the  true  owner  finds  his 
ideniical  trade-mark  has  been  registered  by  some  other 
person ;  it  does  not  cover  a  case  where  a  registered 
trade-mark  is  sought  to  be  cancelled  on  the  ground 
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that  it  is  an  imitation  or  infringement  of  a  trade-mark      ^891 
whicli  has  been  previonsly  registered.    The  subject      "thk 
has  a  remedy  in  the  ordinary  courts  of  justice  for  such     ^^^^^^ 
an  injury,  and  does  not  need  the  intervention  of  the      Van 
Attomey-G-eneral  to  enable  him  to  obtain  proper  re-  wiel^nd 
dress.    The   court   should  not  assume  a  jurisdiction  Company. 
that  is  not  clearly  given  by  the  Act.   (Cites  Maxwell  on  Argument 

Statutes  (1) ;  Hardcastle  on  Statutory  Law  (2) ;   Wilber-      

force  on   Statutory  Law   (3) ;  The  Attorney-Oeneral  v. 
Sillem  (4) ;  James  v.  South  Western  Ry.  Co.  (5). 

Again,  there  should  be  a  relator  in  the  case.  The 
Crown  has  no  interest  or  property  involved  in  it,  and 
will  not  be  eflTected  in  any  way  by  its  result.  The  in- 
formation, therefore,  is  bad  in  substance ;  the  court 
could  not  give  costs  against  the  Crown  in  such  a  case. 

Christie,  Q.C.  corUra  :  A  relator  is  not  necessary.  The 
absence  of  a  relator  cannot  be  successfully  relied  upon  as 
a  ground  of  demurrer  to  such  an  information  as  this. 
He  is  only  introduced  in  Crown  suits  for  the  purpose 
of  costs.  (Cites  T%e  Attorney-General  v.  The  Niagara 
Falls  Bridge  Company  {6) ;  The  Attorney- General  v. 
Bradlaugh  (7)  ;  The  Attorney-General  v.  The  Edison 
Telephone  Company  (8) ;  Story's  Equity  Pleadings  (9)  ; 
Hardcastle  on  Statutory  Law  (10)  ;  DanieCs  Chancery 
Practice  (11)  ;  The  Attorney-General  v.  Wright)  (12). 
Section  11  of  The  Revised  Statutes  of  Canada,  c.  63  is 
copied  almost  word  for  word  in  the  new  Act.  Unless  it 
is  held  that  section  3  of  the  Act  of  1890  has  no  meaning, 
this  action  is  properly  instituted.  Where  one  person 
has  registered  a  trade-mark  which  belongs  to  another 
then  it  is  necessary  to  bring  a  relator  into  the  suit 


(1)  2nd  ed.  158. 

(7)  14Q.B.D.667. 

(2)  Pp.  52,  55. 

(8)  6  Q.  B.  D.  244. 

(3)  Pp.  55,  56  and  244. 

(9)  C.  2  s.  8. 

(4)  10  H.  L.  Cas.  720, 

(10)  Pp.  134,  135. 

(5)  L.  R.  7  Ex.  296. 

(ll)  Ed.  1879,  Pp.  11,  16,  65. 

(6)  20  Grant  34. 

(12)  3Beav.  447. 
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1S91      because  the  Grown  has  no  direct  interest  therein ; 

The  but  where  two  trade-marks  are  registered  and  one 
QuBEN     infringes  the  other,  the  Crown  has  an  interest  in  the 

Van  suit  because  people  are  liable  to  be  deceived,  and  the 
WiELAND  piiblic  interest  demands  a  rectification  of  the  register 
CJoMPANY.  i)y  the  Crown.  Even  if  no  jurisdiction  is  expressly 
ArK«Hi«iEt  given  by  the  Act  of  1890,  the  Court  should  assume  it 

.  off  COIUUMI.  *3  ^  ' 

and  proceed   according    to    its    ordinary    procedure. 

(Cites  The  Interpretation  Act,  R.S.C.,  c.  1.  s.  7,  sub-sees. 
49-52.) 

Again,  I  submit  if  one  trade-mark  infiingesa  nother 
they  are  practically  one  knd  the  same  trade-mark.  In 
such  a  case  it  becomes  a  question  of  property  that  the 
court  has  to  decide,  and  it  cannot  be  disputed  that, 
under  the  Act  of  1890,  the  court  has  the  right  to  hear 
and  determine  questions  of  property  in  trade-marks. 

Ferguson,  Q.  C.  in  reply : 

The  trade-marks  are  not  the  same,  and  the  inform- 
ation does  not  allege  that  they  are.  Again,  the  inform- 
ation does  not  allege  that  the  Crown  has  any  interest 
in  the  suit. 

BuRBiDGE,  J.  now  (March  24th,  1891)  delivered 
judgment. 

The  information  sets  out  that  John  DeKuyper  & 
Son  are  the  owners  of  certain  trade-marks  and  devices 
therein  described  which  were  registered  in  the  office 
of  the  Minister  of  Agriculture  on  the  21st  April,  1875  ; 
that  on  the  2nd  of  April,  1884,  the  defendants  obtained 
the  registration  in  the  said  office  of  a  trade  mark  that 
is  an  infringement  on  and  an  imitation  of  the  regis- 
tered trade-marks  and  devices  of  the  said  John 
DeKuyper  &  Son,  and  which  so  resembles  the  latter 
as  to  be  likely  or  calculated  to  deceive,  and  the 
registration  of  which  conflicts  with  the  registration  of 
DeKuyper  &  Son's  said  trade-marks  and  devices,  and 
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was  eflFected  through  error  and  oversight  ;  that  appli-      1^9 1 
cation  was  made  on  behalf  of  John  DeKuyper  &  Son      thb 
to  the  Minister  of  Agriculture  for  the  cancellation  of    ^^'^^^ 
registration  of  the  defendants'  trade-mark,  and   that      Van 
the  Minister,  having  considered  such  application,  de-  wiblan^ 
cided  that  the  matter  thereof  was  a  question  for  the  Company. 
decision   of  this  Court,  and  so  notified  the  parties  R^^tMon* 

'  lor 

according  to  law.  Jtuagtmenu 

The  information  concludes  with  a  claim  for  a  decree 
that  the  registration  of  the  defendants'  trade  mark  be 
cancelled  as  an  infringement  of  the  rights  of  the  said 
John  De  Kuyper  &  Son,  and  as  having  been  registered 
by  error  and  oversight.  The  defendants  demur  to  the 
sufficiency  of  the  information  principally  upon  the 
ground  that  the  court  has  no  jurisdiction  to  hear  the 
matter  or  grant  the  relief  prayed  for,  and  it  is  admitted 
that  if  such  jurisdiction  is  not  conferred  upon  the  court 
by  the  Act  of  Parliament  53  Vic.  c.  14,  it  does  not  exist. 
Prior  to  the  passing  of  that  Act  it  was  provided  by 
the  11th  section  of  The  Trade- Mark  and  Design  Act  (1), 
that  if  any  person  made  application  to  register  as  his 
own  any  trade-mark  which  had  been  already  registered, 
and  the  Minister  of  Agriculture  was  not  satisfied  that 
such  person  was  undoubtedly  entitled  to  the  exclusive 
use  of  such  trade-mark,  the  Minister  should  cause  all 
persons  interested  in  the  matter  to  be  notified  to  appear 
in  person,  or  by  attorney,  before  him  with  their  wit- 
nesses for  the  purpose  of  establishing  who  was  the 
rightful  owner  of  such  trade-mark,  and  that  after  hear- 
ing such  persons  and  their  witnesses,  the  Minister 
should  order  such  entry  or  cancellation  or  both  to  be 
made  as  he  deemed  just.  By  an  amending  Act,  53  Vic. 
c.  14  sec.  1,  it  is  now  provided  that  on  such  applica- 
tion the  Minister  shall  cause  all  persons  interested  in 
the  matter  to  be  notified  that  the  question  is  one  for  the 

•      (1)  R.  S.  C.  c.  63. 

20H 


for 
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1891      decision  of  the  Exchequer  Court  of  Canada,  and  that 

T^      no  further  proceedings  shall  be  had  or  taken  concem- 

QuEBN     jjjg  such  application  until  the  rights  of  the  parties 

Van      have  been  declared  and  adjudged  by  such   court,  or 

WiBL^^  until  the  parties  have  agreed  among  themselves  as  to 

Company,  their  respective  rights  ;  and   by    the   second   section 

»M    of  the  Act  last  cited,  the  court  is  given  authority  upon 

information  in  the  name  of  the  Attorney-Q-eneral  of 

Canada,  and  at  the  relation  of  any  party  interested,  to 

declare  the  rights  of  the  contesting  claimants  with 

respect    to    such    trade-mark.     It   will    be   observed 

that,  so  far  as  we  have  as  yet  seen,  the  jurisdiction 

vested  formerly  in  the  Minister  and  now  in  the  court 

is  to  determine  which  of  two  or  more  persons  claiming 

to  own  a  trade-mark  is  entitled  thereto. 

By  the  I2th  section  of  The  Trade-Mark  and  Deiign 
Act  (1)  it  is  provided  that  the  Minister  may  object 
to  register  any  trade-mark  in  the  following  cases  : — 

(a.)  If  the  trade-mark  proposed  for  registration  is 
identical  with  or  resembles  a  trade-mark  already  regis- 
tered ; 

(6.)  If  it  appears  that  the  trade-mark  is  calculated  to 
deceive  or  mislead  the  public  ; 

(c.)  If  the  trade-mark  contains  any  immoral  or  scan- 
dalous figure  ; 

(d.)  If  the  so  called  trade-mark  does  not  contain  the 
essentials  necessary  to  constitute  a  trade-mark  properly 
speaking. 

By  the  second  clause  of  the  11th  section  of  the 
Act  last  mentioned,  it  was  provided  that  errors  in 
registering  trade-marks  and  oversights  in  respect  of 
conflicting  registrations  of  trade-marks  might  be 
corrected  yi  a  manner  similar  to  that  provided  in  | 
the  first  clause  of  the  section  already  cited  at  length ; 
and  by  the  3rd  section  of  the  antending  Act  (2)  it 

(1)  R.  S.  C.  c.  63,  (2)  53  Vic.  c  14. 
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is  provided  that  errors  in  registering  trade-marks  and      1891 
oversights  in  respect  to  conflicting  registrations  of      th^ 
trade-marks  may  be  corrected  by  the  Exchequer  Court     ^^^^^ 
of  Canada    npon  proceedings  instituted   therein   as      Van 
provided  in  section  one  of  the  amending  Act.     Now,  Wieland 
passing  over  the  difficulty  suggested  that  section  one  Company. 
of  the  Act  makes  no  provision  for  the  manner  in  which    ■•J^"* 
such  proceedings  shall  be  instituted,  unless,  indeed,  the  *"^«~^*- 
notice  from  the  Minister  to  the  persons  interested  that 
the  question  is  one  for  the  decision  of  this  court  can 
be  considered  a  proceeding  therein,  we  come  to  the 
more  important  question  as  to  what  are  the  errors  and 
oversights  which  the  court  may  correct.     By  the  first 
and  second  sections  of  the  amending  Act,  the  court  is 
given  authority  to  declare  the  respective  rights  of  per- 
sons where  one  has  obtained  registration  of  a  trade- 
mark of  which  the  other  claims  to  be  the  owner.     It 
might,  however,  have  happened  that  through  error  or 
oversight  both  parties  had  obtained  registration,  and 
then  I  think  that  the  court  would  have  jurisdiction 
under  the  third  section  to  hear  and  determine  the 
xjuestion  of  ownership.     It  may  be  that  under  the  11th 
and  1 2th  sections  of  the  amended  Act  (1)  the  Minister 
might  have  gone  further  and  have  tried  out  questions 
as  to  whether  one  mark  resembled  another,  or  was 
calculated  to  deceive  or  mislead  the  public,  or  for  any 
other  reason  in  such  12th  section  mentioned,  ought 
not  to  be  registered  or  continued  on  the  registry.    But 
the  Minister's  powers  under  the  12th  sec.  of  the  Act 
last  referred   to  are  not    in    any    way  affected   by 
the  amending  Act ;   and  Parliament  has  not,  at  least 
in  express  terms,   given  the  court   any  jurisdiction 
in  respect  of  such  matters.     The  most  that  can  be  said, 
I  think,  is  that  the  amending  Act,  taken  as  a  whole, 
suggests    that  possibly   Parliament  intended  to  give 

(1)  R.  S.  C.  c.  63. 
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1891  to  the  court  all  the  jurisdiction  formally  exercisible 

The  by  the  Minister  under  section  11  of  the  amended  Act. 

Queen  g^j  having  regard  to  the  well  established  rules  for  the 

Van  interpretation  of  statutes  conferring  anew  jurisdiction 

13nLiK.EN 

WiBLAND  ^^  courts,  I  ought  not,  it  seems  to  me,  to  act  on  that 
Company,  surmise    when   I  can    otherwise    give    a   reasonable 
■««»•*•    meaning  and  effect  to  all  the  provisions  of  the  Act. 
jmdgment.      Now,  in  the  case  before  the  court,  it  id  not  alleged 
that  the  defendants  have  obtained  registration  of  a 
trade-mark  of  which  DeKuyper  &  Son  are  the  owners, 
but  of  one  which  is  an  infringement  on,  and  an  imita- 
tion of,  that  owned  by  the  latter,  and  so  resembling  it 
as  to  be  calculated  to  deceive.     The  questions  are  no 
doubt  closely  related,  but  the  information  appears  to 
have  been  framed  on  the  12th  and  not  on  the  11th 
section  of  the  Act  (1). 

The  plaintiff  will  have  leave  to  amend,  and  it  is 
possible  that  the  issues  which  the  persons  who  are,  in 
reality  though  not  in  name,  the  relators,  wish  to  have 
determined  may,  as  suggested  on  the  argument,  be 
raised  on  an  enquiry  under  the  11th  section  as  to  whe; 
ther  or  not  the  two  trade-marks  are,  in  their  essential 
particulars,  the  same,  and  if  so,  whether  they  are  en- 
titled to  the  exclusive  use  thereof.  If  the  plaintiff 
amends,  an  opportunity  will  thereby  be  afforded  to 
consider  the  objections  taken  to  the  form  of  the  in- 
formation, and  which  it  has  not  become  necessary  for 
me  to  determine. 

There  will  be  judgment  for  the  defendants  on  the 
demurrer  with  costs,  and  the  plaintiff  may  amend 
upon  the  usual  terms. 

Demurrer  allowed  with  costs. 

Solicitors  for  plaintiff:   Abbotts^  Campbell  Sf  Meredith. 

Solicitors  for  defendants :  Duhamel,  Marceau  Sc  Merrill. 


(1)  R.  S.  C.  c.  63. 
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THE  QtfEEN,  on  the  information  of  |     ^^  ^  r^r^j^^  .      ^^^^ 
THE  ATTORNEY-GENERAL }     ^^^i^tiff,  ^_^^ 


AND 


WILLIAM  F.  MoCURDY,  MARY  E. 
McCURDY  AND  MABEL  Gh.  BELL 
(and  by  addition)  henry  K. 
BRINE,  TRUSTEE 


Defendants. 


The  Exproj^riation  Act  (R.S.C,  c,  39) — Assignment  of  rights  in  land  exfro' 
friated  previously  acquired  hy  lease — Effect  of  new  leases  heticeen  same 
fariiea — Compensation — Assignm,ent  of  chose  in  action  against  the 
Grown — Evidence. 

An  agreement  by  a  proprietor  to  sell  land  to  the  Crown  for  a  public 
woik,  followed  by  immediate  possession  and,  within  a  year,  by 
a  deed  of  surrender,  is  sufficient  under  The  Expropriation  Act^  s.  6 
(It.S.C.  c.  39)  to  vest  the  title  to  such  laud  in  the  Crown,  and  to 
defeat  a  conveyance  thereof  made  subsequent  to  such  agreement 
and  poases<sion,  but  prior  to  such  surrender. 

2.  Under  section  11  of  the  said  Act  the  compensation  money  for  any 

land  acquired  or  taken  for  a  public  work  stands  in  the  stead  of 
such  land,  and  any  claim  or  incumbrance  upon  such  land  is 
converted  into  a  claim  to  compensation,  and  such  claim  once 
created  continues  to  exist  as  something  distinct  from  the  land 
and  is  not  affected  by  any  subsequent  transfer  or  surrender  of 
such  land.  Partridge  v.  The  Qreat  Western  Bailtoay  Companyj  (8  U. 
C.C.P.  97),  and  Dixon  v.  Baltvmore  and  Potomac  Railroad  Company y 
(1  Mackey,  78),  referred  to. 

3.  Where  a  chose  in  action  was  assigned,  inter  alia,  for  the  general 

benefit  of  creditors,  all  the  parties  interested  being  before  the 
court  and  the  Crown  making  no  objection,  the  court  gave  effect 
to  such  assignment. 
Qucere. — ^In  the  absence  of  acquiescence  in  such  an  assignment,  are  the 
assignee's  rights  thereunder  capable  of  enforcement  against  the 
Crown  ? 

4.  In  a  case  of  expropriation  the  claimant  is  not  obliged  to  prove  by 

costly  tests  or  experiments  the  mineral  contents  of  his  land. 
{BroumY,  The  Commissioner  for  BaHwaySy  15  App.  Cas.  240,  referred 
to).  Wliere,  however,  such  tests  or  experiments  have  not  been 
resorted  to,  the  Court,  or  jury,  must  find  the  facts  as  best  it  can 
from  the  indications  and  probabilities  disclosed  by  the  evidence. 


StAtenent 
of  Vacts. 
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^^^^^       IHIS  was  a  claim  for  damages  arising  out  of  an  eX* 
The      propriation   of  land  at  Jamesville,  in  the  County  of 

V,       Victoria,  N.  S.,  for  the  purposes  of  the  Cape  Breton 
MoCuM)T.  Railway. 

The  facts  of  the  case  are  fully  stated  in  the  judg- 
ment. 

September,  19th,  20th,  22nd  and  30th  1890. 

Borden,  Q.C.  and  Chisholm,  for  plaintiff ; 

Fraser,  Drysdale  and  Murray^  for  defendants. 

BuRBiDGE,  J.  now  (June  22nd,  1891)  delivered  judg- 
ment. 

The  questions  to  be  determined  in  this  case  arise 
out  of  the  acquisition  by  the  Minister  of  Railways  and 
Canals  of  certain  lands  for  the  Cape  Breton  Railway. 
The  lands  so  acquired  are  situated  at  Jamesville,  in  the 
County  of  Victoria,  and  Province  of  Nova  Scotia,  and 
are  described  in  the  pleadings  as  lots  numbered  164, 165, 
168,  and  169.  On  the  ^th  July,  188Y,  such  lots  formed 
parts  of  certain  farms  owned  respectively  by  Neil  Gil- 
lis,  James  Campbell  and  Hugh  Campbell,  in  and  from 
which  the  defendant  William  F.  McCurdy  had  a  right, 
for  the  residue  of  a  term  of  which  he  was  assignee, 
to  quarry  and  ship  gypsum.  On  the  day  named,  Gillis 
and  the  two  Campbells  and  their  respective  wives,  by 
agreement  under  their  several  hands  and  seals,  agreed 
to  surrender  to  Her  Majesty  all  their  right,  title  and 
interest  in  and  to  such  portions  of  such  farms  as  might 
be  required  for  the  right  of  way,  stations,  or  other 
railway  purposes  of  the  Cape  Breton  Railway.  The 
price  was  in  one  case  to  be  four  dollars  and  fifty  cents, 
and  in  the  others  four  dollars,  per  acre.  The  line  of  the 
railway  had  been  located  prior  to  the  Tth  of  July,  1887, 
and  a  plan  indicating  such  location  and  the  lands  to 
be  taken  was  shown  to  the  persons  named  when  they 
entered  into  the  agreements  to  which  I  have  referred. 
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On  the  5th  of  August  following,  a  general  plan  of      i^^i 
such  location,  corresponding  with  that  shown  to  Q-illis      the 
and  the  Campbells,  was  filed  by  the  Minister  with  the    Q"^^ 
Registrar  of  Deeds  for  the  County  of  Victoria.    The  McCubdt. 
work  of  taking  cross-sections  for  the  railway  and  set-  iteMons 
ting  slope-stakes  was  commenced  on  lots  164  and  165 ^i 
in  July,  1887,  and  completed  thereon  and  on  lots  168 
and  169  in  October  following.  In  September  the  brush 
along  the  line  of  railway  was  cleared  from  all  the  lots, 
and  the  actual  construction  of  the  road-bed  of  the  rail- 
way was  commenced  at  this  point  between  the  18th 
and  25th  of  November  of  the  same  year. 

On  the  12th  of  November,  1887,  James  Campbell  and 
Sarah  Campbell,  his  wife,  in  pursuance  of  their  agree- 
ments, surrendered  lots  165  and  169  to  the  Crown,  and 
in  like  manner,  on  the  25th  of  April,  1888,  Neil  Q-illis 
and  wife  surrendered  lot  164,  and  Hugh  Campbell  and 
wife  lot  168. 

Between  the  dates  of  the  agreements  mentioned  and 
such  surrenders  the  width  of  lots  168  and  169  had 
been  increased  by  twenty-five  feet  as  shown  on  two 
plans  filed  with  the  Registrar  of  Deeds  on  the  12th 
and  29th  of  October,  1887.  The  descriptions  contained 
in  the  surrenders  of  such  lots  covered  and  included 
this  additional  area. 

On  the  7th  October,  1887,  Neil  Gillis  and  Mary  his 
wife,  in  consideration  of  fifty-five  dollars,  granted  to 
the  defendant  McCurdy  all  the  gypsum  to  be  found  on 
the  Gillis  farm,  and  on  the  eighth  of  the  same  month 
Hugh  Campbell  demised  to  McCurdy  for  a  term  of 
fifty-nine  years,  with  a  covenant  for  renewal  at  the 
lessee's  option  for  a  further  term  of  fifty-nine  years,  all 
the  gypsum  quarries  and  gypsum  on  his  farm,  the 
lessee  to  pay  him  three  cents  a  ton  on  all  gypsum 
shipped  therefrom.     On     the    14th  of    that    month 
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1891      James  Campbell  made  to  McCurdy  a  like  demise  in 
The      respect  of  his  two  farms. 
Queen         ^^    ^.j^jg   ^^^^  jj^^  Orown   was   without   doubt  in 

V, 

McCuRDY.  possession    of   lots  164,  165,    168  and  169,  and  Mc- 


mm    Curdy  admits  that  at  the  time  he  knew  that  there  had 
j«idcm«Mft.  been  a  surrey  for  a  railway  through  the  properties  in 
question  and  that  the  line  would  pass  in  their  neigh- 
borhood, but  he  adds  that  he  did  not  know  that  the 
proprietors  had  made  any  agreements  with  the  Crown. 

On  theYth  of  November,  188^,  McCurdy  made  an 
assignment  of  all  his  estate  and  effects  to  one  Duncan 
C.  McDougall  in  trust  for  the  benefit  of  his  creditors, 
under  which,  and  by  virtue  of  an  order  made  by  Mr. 
Justice  Townshend  on  the  12th  of  February,  1890,  the 
defendant  Henry  K.  Brine  is  now  the  trustee. 

On  the  10th  of  April,  1888,  McDougall  as  such 
trustee  in  consideration  of  two  hundred  dollars  con- 
veyed to  the  defendant  Mary  Elizabeth  McCurdy,  the 
wife  of  the  defendant  Wm.  F.  McCurdy,  with  other 
properties,  the  rights  that  the  latter  had  acquired  in 
the  properties  of  Grillis  and  the  two  Campbells  by  the 
grant  and  leases  of  October,  1887,  before  mentioned; 
and  on  the  24th  September,  1889,  McCurdy  and  wife 
assigned  the  same  by  way  of  mortgage  to  the  defend- 
ant Mabel  G-.  Bell. 

On  the  18th  of  January,  1890,  the  Minister  of  Rail- 
ways and  Canals  caused  separate  plans  and  descrip- 
tions of  lots  164,  165,  168  and  169  to  be  deposited  of 
record  in  the  office  of  the  Registrar  of  Deeds  for  the 
said  County  of  Victoria.  By  this  proceeding,  which 
under  the  circumstances  of  this  case  was  authorized 
by  the  tenth  section  of  The  Expropriation  Act,  62  Vic. 
c.  13,  any  question  that  might  otherwise  have  been 
raised  as  to  the  Crown's  title  to  the  lands  affected 
thereby  was  set  at  rest.  It  appears  tolerably  clear, 
however,  that  the  Crown  had  previously  acquired  a 
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good  title  to  the  lots  mentioned.     By  49th  Vic.  c.  14,      1891 
the  Minister  of  Railways  and  Canals  was  authorized      the 
by  Parliament  to  construct  the  Cape  Breton  Railway    ^^^^^*^ 
as  a  public  work.  By  The  Expropriatitm  Act  (1),  in  MoCurdt. 
force  in  188Y,  he  had  power  by  himself,  his  engineers, 


superintendents,  agents,  workmen  and  servants  to  *»«««eiii. 
enter  upon  and  take  possession  of  any  land  the  expro- 
priation of  which  was  in  his  judgment  necessary  for 
the  use  of  such  public  work  (2),  and  to  contract 
and  agree  for  the  purchase  of  such  land  (3).  By 
the  5th  section  of  the  Act  last  mentioned  it  was  proAuded 
that  land  taken  for  the  use  of  Her  Majesty  should 
be  laid  off  by  metes  and  bounds,  and  when  no  proper 
deed  or  conveyance  thereof  to  Her  Majesty  was  made, 
or  if  for  any  other  reason  the  Minister  deemed  it  advis- 
able so  to  do,  a  plan  and  description  of  such  land, 
signed  as  therein  provided,  should  be  deposited  of 
record  in  the  office  of  the  Registrar  of  Deeds  for  the 
county  or  registration  division  in  which  the  land  was 
situate,  and  such  land  by  such  deposit  should  there- 
upon become  and  remain  vested  in  Her  Majesty. 

By  the  6th  section  of  the  Act  it  was  enacted  that 
every  contract  or  agreement  made  by  any  person  before 
the  deposit  of  the  plan  and  description,  and  before 
the  setting  out  and  ascertaining  of  the  land  required 
for  the  public  work,  should  be  binding  at  the  price 
agreed  upon  for  the  same  land  if  it  was  set  out  and 
ascertained  within  one  year  from  the  dsfte  of  the  con- 
tract or  agreement,  and  although  such  land  had  in  the 
meantime  become  the  property  of  a  third  person  ;  and 
by  section  6,  sub-section  9,  it  was  provided,  in  accord- 
ance with  what  was  otherwise  the  law,  that  no  sur- 
render, conveyance;  agreement  or  award  under  the  Act 
should  require  registration  or  enrolment  to  preserve 
the  rights  of  Her  Majesty. 

(1)  R.  S.  C.  c.  39.  (2)  Sec.  3J. 

(3)  Sec.  3<. 
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1891  By  section  11  it  was  provided,  and  the  same  provi- 

The       sion  is  to  be  found  in  the  amending  Act  50-51  Vic.  c. 

Queen     -j^tj^  jj^^^^  ^.j^^  compensation  money  for  any  land  acquired 

McCuRDT.  or  taken  by  the  Minister  should  stand  in  the  stead  of 

m    such  land,  and  any  claim  to  or  incumbrance  upon  such 


«iftt.  land  should  as  respects  Her  Majesty  be  converted  into 
a  claim  to  such  compensation  money,  or  to  a  propor- 
tionate amount  thereof,  and  should  be  void  as  respects 
such  land,  which  should  by  the  fact  of  taking  posses- 
sion thereof,  or  the  filing  of  the  plan  and  description, 
as  the  case  might  be,  become  and  be  absolutely  vested 
in  Her  Majesty — subject  always  to  the  determination 
of  the  compensation  to  be  paid,  and  the  payment 
thereof.  On  the  2nd  of  May,  1889,  The  Expropriaiion 
Act^  and  the  Act  in  amendment  thereof  from  which  I 
have  cited,  were  repealed,  and  the  Act  52  Vic.  c.  13,  to 
which  I  have  already  referred,  was  enacted  in  lieu 
thereof. 

The  agreements  of  July,  188Y,  followed  as  they  were 
immediately  by  possession  and,  within  the  year,by  duly 
executed  deeds  of  surrender,  were,  it  seems  to  me,  suf- 
ficient, under  The  Expropriation  Act,  to  vest  the  title  in 
the  Grown.  But  if  that  is  the  true  view  of  the  case, 
McOurdy  took  no  interest  in  lots  164, 165,  168  and  169 
under  the  grant  from  Grillis  and  the  leases  from  the 
Campbells  of  October,  1887.  The  latter  proposition 
may  indeed  be  supported  on  lower  ground.  For  what- 
ever may  have  been  the  date  at  which  Her  Majesty 
acquired  a  good  title  to  such  lots,  there  is  no  doubt 
that  She  was  in  possession  prior  to  October,  1887,  and 
that  when  Grillis  and  wife  made  their  grant  to  McCurdy 
in  that  month,  and  the  Campbells  their  leases,  Gillis 
and  the  Campbells  were  out  of  possession,  and  con- 
sequently as  Mr.  Borden  for  the  Crown  contended,  not 
in  a  position  to  convey  any  interest  in  such  lots  to  the 
defendant  McCurdy. 
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This  brings  me  to  a  second  question.  For  the  Crown      1891 
Mr.  Borden  argued  that  by  taking  the  grant  and  leases      xhe 
of  October,  188^,  McCurdy  surrendered  the  leases  of    ^^^^^ 
1870  (which  were  outstanding  when  the  agreements  McCurdy. 
between  the  proprietors  and  the  Crown  were  made,  mmmm* 
and  the  Crown  went  into  possession),  or  at  least  that  jr«dsm«Mt. 
the  old  leases  were  merged  in  the  new,  and  that,  there- 
fore,  McCurdy  was  not  entitled  to  any  compensation 
in  respect  of  any  interest  that  he  otherwise  might  have 
had  under  the  leases  of  1870.    That,  however,  does  not 
appear  to  be  the  result.     By  the  express  terms  of  the 
Act,  McCurdy's  rights  in  the  lands  acquired  for  the 
railway,  were,  by  the  fact  of  the  Minister's  taking  pos- 
session of  such  land,  converted  into  a  claim  to  compen- 
sation, and  became  void  as  respects  the  land  itself. 
The  leases  of  1870  thereby  ceased  to  be  operative  in 
respect  of  lots  164,  165,  168  and  J  69,  and  the  right  to 
compensation  given  in  respect  thereof  by  the  statute 
once  created  continued  to  exist  as  something  distinct 
from  such  leases,  and  any  subsequent  assignment  or 
surrender  of  the  latter  could  not  affect  the  right  to 
compensation   so  acquired.    That,   I  think,   is  clear, 
whether  we  have  regard  to  the  terms  of  the  statute,  to 
principle  or  to  authority  (1). 

It  follows,  however,  from  the  same  considerations 
that  neither  the  defendant  Mary  Elizabeth  McCurdy, 
nor  Mabel  G.  Bell,  her  assignee,  has  any  interest  in 
the  questions  before  the  court,  for  it  is  not  contended 
that  there  are  any  words  in  the  assignment  from  Mc- 
Dougall  to  the  former  that  could  operate  to  transfer  to 
her  any  claim  to  compensation  arising  from  the  injuri- 
ous affection  of  the  rights  vested  in  her  husband  by 
virtue  of  the  leases  of  1870.    The  right  to  such  com- 

(l)  Partridge  y. The  Great  Western    mac  Bailroad  Company.  1  Mackey 
Bailway  Oomfany,  8  U.  C.  C.  P.     78.  • 
97  ;  Disoon  v.  Baltimore  and  Poto- 
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1891  pensation  is  either  in  the  defendant  McOurdy  or  in 
The  ilie  trustee  nnder  the  deed  of  assignment  made  by  him 
QuKEN  f^^  ^Y^Q  benefit  of  his  creditors,  to  which  reference  has 
McCuBDT.  been  made.  If  a  claim  against  the  Crown  for  compen- 
ReniioiM  sation  for  land  taken  or  injuriously  affected  will  not, 
jfmAgm^ui.  without  the  concurrence  of  the  Crown,  pass  to  the  as- 
signee  under  such  a  deed,  or  if  the  terms  of  the  deed 
in  question  are  not  sufficient  to  transfer  the  claim, 
McCurdy  is  still  entitled  to  the  compensation  money. 
The  question  involved  in  this  enquiry  is  one  which, 
in  the  United  States,  has  been  definitely  determined  by 
legislation  and  judicial  decision.  By  section  34t7 
of  the  Revised  Statutes  of  the  United  States,  re- 
enacting  the  provision  of  earlier  statutes,  it  is 
provided  that  all  transfers  and  assignments  made  of 
any  claim  upon  the  United  States  shall  be  absolutely 
null  and  void  unless  executed  in  the  presence  of  at 
least  two  witnesses  after  the  allowance  of  such  claim, 
the  ascertainment  of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  p  ayment  thereof.  The  mischiefs 
against  which  this  statute  was  directed  have  been 
said  by  the  highest  authority  to  be  two — 1st,  the 
danger  that  the  rights  of  the  G-overnment  might  be 
embarrassed  by  having  to  deal  with  several  persons 
instead  of  one,  and  by  the  introduction  of  a  party 
who  was  a  stranger  to  the  original  transaction  ;  and 
2ndly.  that  by  a  transfer  of  such  a  claim  against  the 
Grovemment  to  one  or  more  persons  not  originally  in- 
terested in  it,  the  way  might  be  conveniently  opened  to 
such  improper  influences  in  prosecuting  the  claim  be- 
fore the  department,  the  courts  or  Congress,  as  despe- 
rate cases,  when  the  reward  is  contingent  on  success, 
so  olten  suggest.  The  terms  of  the  statute,  it  will  be 
observed,  are  very  wide,  but  they  have  been  held  not 
to  include  transfers  by  operation  of  law,  by  will,  or 
by  voluntary  assignment  for  the  benefit  of  creditors, — 
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these  not  being  within  the  evil  for  which  it  was  in-      I89i 
tended  to  provide  a  remedy  (1).  The 

In  Canada  the  practice  of  the  Crown  is,  so  far  as  I  Q""*^ 
know,  against  the  recognition  of  the  assignment  by  McCurdt. 
one  person  to  another  of  a  claim  against  it.  By  the 
third  mle  of  the  rules  prescribed  by  the  Treasury 
Board  (February  1st,  1870),  under  sanction  of  His 
Excellency-in-Council,  it  is  provided  in  reference  to 
the  mode  of  acquittal  of  warrants  for  the  payment  of 
money  that  no  power  of  attorney  which  partakes  of  the 
character  of  an  assignment  of  the  moneys  to  another 
party,  or  purports  to  be  irrevocable  or  in  any  respect 
qualified,  will  be  received  by  the  G-overnment  for  the 
payment  of  money.  At  the  same  time  the  practice  has 
always  been,  I  think,  to  give  effect  to  transfers  by 
operation  of  law,  or  by  will,  of  claims  against  the 
Crown,  and,  although  I  do  not  recall  any  case  in  point, 
I  have  no  doubt  that  the  same  course  would  be  fol- 
lowed in  respect  of  a  voluntary  assignment  for  the 
general  benefit  of  creditors.  It  is,  I  think,  free  from 
objection  and  eminently  fair  and  just  that  effect  should 
be  given  to  such  assignments,  but  that  perhaps  is  not 
conclusive.  In  Flarty  v.  Odium  (2),  BuUer,  J.,  while  con- 
curring with  the  other  members  of  the  court  that,  on 
grounds  of  public  policy,  the  half-pay  of  an  officer  is 
not  saleable  and  cannot  be  assigned,  expresses  the  view 
that  salary  accrued  due  might  be  assigned ;  mnd  in  the 
Queen  v.  Smith  et  al.  (8),  Mr.  Justice  Strong  says,  that 
had  it  appeared  from  the  proof  in  that  case  that  there 
had  been  an  equitable  assignment  to  the  suppliants  of 
the  payments  to  arise  from  the  performance  of  the 
work  by  the  original  contractors,   the   former  would 

(1)  United  States  v.  Gillisy  95  U.  S.  556  ;  Stanford  v.  Lochoood, 

U.  S.  407  ;  Sfofftyrd  v.  Kvrh,  97  U.  31  Hun.  291. 
S.  484  ;  Erwin  v.  United  States,  97         (2;  3  T.  R  681. 
U.S.  392  J  Goodman  v.  Niblack,  102        (3;  10  Can.  S.  C.  R.  66. 
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1891      have  been  undoubtedly  entitled  to  recover  in  respect 

The      of  work  actually  performed  by  the  latter ;  for  such  an 

Queen    equitable  assignment  would  have  been  entirely  free 

McCuRDY.  from  objection,   either  upon  the  general  law,  or  upon 

•    any  provision  contained  in  the  contract,  and  the  record 

»t.  would  have  been  properly  framed  for  relief  upon  such 

a  state  of  facts.     In  the  case  of  The  Queen  v.  Dunn  (1), 

the  suppliant's  case  rested  upon  a  transfer  to  him  of 

moneys  alleged  to  be  due  from  the  Crown  to  one  Tib- 

bitts,  but  the  petition  in  that  case  (2)  contained  an 

allegation  that  the  transfer  had  been  comm.unicated  to 

the  Government  and  accepted  by  them. 

There  are,  in  several  of  the  Provinces,  statutes  au- 
thorizing the  assignment  of  certain  choses  in  action, 
but  I  do  not  see  that  they  are  of  much  assistance  in 
the  determination  of  this  case ;  for  even  if  the  terms  of 
any  such  statute  were  in  any  case  large  enough  to 
include  such  a  claim  as  that  in  question,  the  Grown, 
not  being  named  therein,  would  not  be  bound  by  the 
statute. 

As  betvveen  the  parties  to  such  equitable  assign- 
ments they  are  undoubtedly  good,  and  if  in  any  such 
case  the  money  so  assigned  were  paid  to  the  assignor, 
his  assignee  would  have  an  action  against  him  for  the 
same  ;  and  when,  as  in  the  present  case,  the  assign- 
ment is  for.  the  general  benefit  of  creditors  and  all  the 
parties  are  before  the  court,  and  the  Crown  makes 
no  objection,  I  see  no  reason  for  refusing  to  give  effect 
to  such  assignment. 

Referring  then  for  a  moment  to  the  trust  deed,  it 
will  be  seen,  I  think,  that  by  its  terms  the  claim  to 
compensation  in  question  passed  to  the  trustee.  After 
assigning  a  number  of  properties  by  description,  and, 
among  others,  the  rights  to  quarry  gypsum  acquired 
from  Q-illis  and  the  Campbells  in  October,  1887,McCurdy 

(1)  11  Can.  S.  C.  R.  385.  (2)  P.  392. 
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assigned  to  McDougall,  in   trust,   all  his    real    and      i^^i 
personal  estate,  book-debts,   accounts,   credits,   mort-      Thb 
S^^i  judgments,  bonds,  bills,  notes  and  securities  for    ^^^^ 
money,   goods,   chattels,  choses  in  action,  assets  and  MoCubdt. 
effects,   and  all  his  right,    title  and    interest,  trust,   wumow^ 
possession,  property,  claim  and  demand  whatsoever,  at  '«dsiB«nft. 
law  or  in  equity,  in  the  same.     There  can,  I  think,  be 
no  doubt  that   the   claim   to  compensation  for    the 
injurious  affection  of  the  rights  which,  in  July,  1887, 
McCurdy  had  in  the  lots  in  question,  formed  at  the 
date  of  his  assignment  to  McDougall  a  part  of  his  estate 
and   effects,    and    passed  to     the    latter    as    trustee. 
The    amount    of   such    compensation  to    which   the 
defendant  Brine,  McDougall's  successor  in  the  trusts, 
is  entitled,  is  the  only  question  remaining  to  be  deter- 
mined. 

The  Grillis  farm  contained  two  hundred  acres,  and 
of  this  there  was  acquired  for  railway  purposes  four 
acres  and  nine-tenths  of  an  acre»  described  as  lot  164, 
as  stated.  Lot  165  containing  two  acres  and  six  one- 
hundredths  of  an  acre  was  severed  from  a  larger  lot  of 
twenty  acres  in  the  possession  of  James  Campbell,  while 
the  farm  on  which  the  latter  resided,  and  from  which  lot 
139  containing  three  acres  and  one-hundredth  of  an 
acre  was  taken,  contained  something  less  than  one 
hundred  acres.  Hugh  Campell's  farm  contained  be- 
tween eighty  and  one  hundred  acres.  From  this  farm 
was  taken  lot  168  which  contained  three  and  twenty- 
four  one-hundredths  of  an  acre.  In  these  four  farms 
McCurdy  had  in  July,  1887,  the  right  for  the  residue 
of  a  term  of  89  years  from  April,  18*70,  to  quarry  and 
ship  gypsum,  paying  to  the  proprietors  three  cents  a 
ton  on  every  ton  shipped.  That  right  had  in  the  first 
instance  been  granted  by  the  predecessors  in  title  of 
such  proprietors  to  one  Norman  McMillan,  together 
with  other  rights  and  interests  necessary  to  its  bene- 
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I8di  filial  enjoyment.  McMillan  quarried  and  shipped 
The  from  the  Campbell  properties  about  half  a  cargo 
Queen  ^f  gypsum,  which  he  sent  to  Montreal  for  the 
McCuRDT.  purpose  of  ascertaining  its  value.  Beyond  this  he 
made  no  attempt  to  open  or  develop  the  quarries  at 
Jamesville.  By  assignments  dated,  respectively,  the 
2*7th  of  October,  1870,  and  the  25  th  of  September,  1878, 
in  consideration  of  the  sum  of  four  thousand  five 
hundred  dollars,  he  assigned  his  right  to  quarry  gypsum 
under  the  leases  which  I  have  mentioned,  and  in  some 
eight  other  properties  therein  described,  to  Duncan  Mc- 
Donald, of  Montreal,  who  was,  McMillan  thinks,  acting 
for  the  parties  to  whom  the  latter  was  shipping  plaster. 
Speaking  of  these  other  properties,  McMillan  says  that 
they  were  leases  of  the  right  to  quarry  plaster  on  farms, 
some  of  which  contained  one  hundred  or  two  hundred 
acres  and  some  less,  he  could  not  tell  the  exact  area. 
McDonald  does  not  appear  to  have  made  any  use  of 
the  rights  of  which  he  so  became  assignee ;  and  in 
April,  1886,  they  were  sold  at  Sheriff's  sale,  and  the 
defendant  McCurdy  became  the  purchaser  thereof  for 
the  sum  of  one  hundred  dollars.  So  far  as  the  G-ilJis 
lease  is  concerned,  we  have  seen  that  fifty-five  dollars 
was  the  value  which,  in  1887,  Gillis  put  upon  his 
right  to  be  paid  three  cents  a  ton  on  all  the  gypsum  to 
be  shipped  from  his  farm  during  the  residue  of  the 
term  mentioned  in  the  lease,  and  on  all  the  gypsum 
that  might  remain  after  the  determination  thereof  It 
will  also  be  observed  by  reference  to  the  assignment 
from  the  trustee  of  McCurdy's  estate  of  the  10th  of 
April,  1888,  to  McCurdy's  wife,  that  the  consideration 
expressed  therein  is  only  two  hundred  dollars,  and 
that  the  transfer  includes  not  only  all  the  rights  to 
quarry  plaster  and  interests  in  the  Jamesville  and  other 
properties  that  I  have  mentioned,  but  also  rights  in 
other  properties  as  well. 
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It  is  beyond  question  that  there  exist  in  the  farms      1891 
mentioned  large  deposits  of  gypsum,   a  fact  which,       thb 
from  the  outcrop  to  be  seen  at  the  shore  of  the  Bras     ^^^^ 
d*Or  Lake  and  elsewhere,  must  have  been  well  known  MoCubdt. 
for  many  years.    These  quarries  have,  however,  never  ReaM»M 
been  developed  and  no  borings  or  tunnellings  have  '< 
ever  been  made.    The  excavations  for  the  road-bed  of 
the  railway  have,  perhaps,  disclosed  more  accurately 
than  anything  else  the  quantity  and  quality  of  the 
deposits  of  gypsum  there  situated. 

The  case  of  Brown  v.  The  Commissioner  for  Railways 
(1),  on  which  Mr.  Fraser  relied,  shows  that  there  is  no 
rule  of  law  imposing  upon  a  claimant  in  a  case  such 
as  this,  in  order  to  sustain  a  verdict,  the  burden  of 
proving  by  costly  experiments  the  mineral  contents  of 
his  land.  But  where  such  tests  and  experiments  have 
not  been  resorted  to,  the  jury  must,  I  take  it,  find  the 
facts  as  best  they  can  from  the  indications  and  proba- 
bilities disclosed  by  the  evidence.  In  the  case  before 
me,  there  is,  I  think,  satisfactory  evidence  not  only 
that  there  are  in  the  properties  mentioned  large  de* 
posits  of  gypsum,  but  that  a  considerable  proportion 
thereof  is  soft  gypsum  which  has  a  commercial  value  ; 
but  what  proportion  is  soft  and  what  hard,  it  is  impos- 
sible with  the  materials  before  the  court  to  determine 
with  even  approximate  accuracy.  The  defendant  Mc- 
Curdy  estimated  the  quantity  of  soft  gypsum  actually 
expropriated  at  186,818  tons  ;  but  after  all  this  was 
only  an  estimate,  and  I  cannot  say  that  it  rested  on 
any  satisfactory  basis. 

Apart  from  its  use  as  a  fertilizer,  soft  plaster  has  an 
additional  value  if  it  is  of  a  quality  suitable  for  the 
manufacture  of  plaster  of  Paris.  From  the  weight  of 
evidence  in  this  case,  I  am  inclined  to  the  conclusion 
that  the  soft  gypsum  in  question  is  valuable  only  for 

(1)  15  App.  Cas.  240. 
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1891      agricultural  purposes.     That  it  has  any  other  value, 
TuE      has  not,  I  think,  been  established.    With  reference 
Queen     ^^  what  was  said  of  the  quantity  of  clay  and  earth 
MoCuRDY.  overlaying  the  deposit,  it  appears  to  me  that  they  were 
not  shown  to  be  sufficient  to  interfere  with  a  fairly 
profitable  working  of  the  quarries,  if  all  other  condi- 
tions were  favorable. 

For  such  soft  gypsum  as  that  to  be  found  at  James- 
ville,  the  •price,  free  on  board  at  the  quarries,  appears  to 
have  been  ninety  cents  a  ton,  and  the  cost  of  quarrying 
and  loading  from  fifty  to  sixty  or  seventy  cents  per 
ton.  That,  as  one  of  the  witnesses,  Mr.  De Wolfe,  who 
is  himself  engaged  in  the  business  in  the  County  of 
Richmond,  said,  would  pay  handsomely  if  they  could 
ship  enough.  For  himself  he  had  never  been  able  to 
find  a  market  in  which  he  could  compete  with  the 
Windsor  plaster. 

Mr.  McCurdy  says  that  so  long  as  they  had  to  de- 
pend on  sailing  vessels,  by  which  the  business  had 
theretofore  been  carried  on,  it  was  precarious.  He  was 
hopeful  of  better  things  if  shipments  were  made  by 
steamships  which  he  stated  were  at  the  time  of  the 
trial  carrying  freight  from  Cape  Breton  to  Montreal. 
I  did  not,  however,  understand  him  to  mean  that  gyp- 
sum at  that  time  formed  part  of  such  freight.  The 
fact  is  that  the  available  supply  of  gypsum  greatly 
exceeds  the  demand,  and  the  competition  is  correspond- 
ingly keen.  For  which  reason  gypsum  properties,  or, 
as  one  of  the  witnesses  called  them,  **  plaster  chances," 
have  never,  I  take  it,  commanded  any  considerable 
price  in  the  market.  I  have  referred  to  the  small  con- 
sideration paid  in  the  actual  cases  and  transactions  of 
which  there  is  evidence  before  the  court,  and  I  assume 
that  if  the  defendants  had  known  of  other  sales  which 
would  have  disclosed  higher  market  values  they  would 
have  tendered  evidence  of  such  transactions.    There 
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are  other  considerations  which,  to  me,  appear  to  con-  18^1 
firm  the  view  to  which  I  have  given  expression.  Part  thb 
of  the  deposits  in  the  Campbell  properties  formed  a  ^"^^ 
cliff  at  the  shore  of  the  Bras  D'Or  Lake,  and  for  that  MoCurdt. 
reason  offered  exceptional  facilities  for  opening,  quar- 
rying and  shipping,  yet  they  had  never  been  worked. 
In  making  the  leases  in  1870,  and  again  in  1887,  the 
proprietors  of  the  lands  in  which  these  deposits  occur 
did  not  bind  the  lessees  to  work  or  develop  them,  but 
left  them  free  at  their  option  to  allow  the  properties  to  lie 
idle,in  the  case  of  the  1870  leases  for  39  years,  and  of  those 
of  October,  1887,  for  118  years.  Of  course  there  is  this 
to  be  said  on  the  other  side  that  if  the  business  should 
at  any  time  become  profitable  it  would  be  in  the  in- 
terest of  the  lessee  to  ship  as  much  gypsum  as  possible  ; 
and  if  it  were  never  profitable  no  harm  would  be  done. 
But  that,  I  take  it,  is  only  another  way  of  saying  that 
these  rights  to  quarry  gypsum  had  not  at  the  time  ac- 
quired any  considerable  market  value.  Atthe  same  time 
it  is  clear  that  in  assessing  the  damages  I  should  not  ex- 
clude from  consideration  the  prospective  capabilities  of 
these  properties.  In  Brownv.  The  Commissioner  for  Rail- 
ways  (1),  Lord  Macnaghten,  delivering  the  judg- 
ment of  their  lordships,  says  it  must  be  borne  in 
mind  that  it  does  not  follow  because  a  seam  of  coal 
is  not  presently  workable  at  a  profit  that  no  compen- 
station  is  to  be  given  for  it,  if  it  is  likely  to  prove 
profitable  in  the  future.  So  far  as  the  Q-illis  property 
is  concerned  the  facilities  for  quarrying  have  not  been 
greatly  interfered  with  by  the  construction  of  the  rail- 
way. The  injury  in  respect  thereof  arises  principally 
from  the  expropriation  of  the  gypsum  lying  within  the 
limits  of  the  right  of  way.  In  the  other  cases,  how- 
ever, the  shore  front  of  the  properties  have  been  tiken, 
and  here  it  was  that  quarries  could  have  been  most 
advantageously  opened  and  worked.    That  is  not  now 

(1)  15  App.  Cas.  240. 
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1891      possible,  and  the  gypsnm  cannot  be  shipped  by  water 

Thk      without  the  construction  of  a  tramway  through  a 

QuKKN     g^ich  under  a  railway  bridge  and  across  the  railway 

McCuRDT.  property  to  the  properties  to  the  north  thereof.     Not 

[^    only  does  the  lessee  lose  the  right  to  quarry  the 

gypsum  under  the  right  of  way,  but  his  facilities  for 

exercising  his  rights  in  the  remainder  of  the  properties 

are  rendered  less  valuable.    Undoubtedly  the  injury 

in  relation  to  the  value  of  the  rights  affected  is  serious 

and  substantial.    But  it  does  not  appear  to  me  that 

the  value  of  such  rights,  from  whatever  standpoint 

they  are  regarded  and  making  all  fedr  allowances  for 

the  possibilities  of  the  future,  represented  in  1887  a 

very  considerable  sum  of  money. 

By  their  statement  in  defence  the  defendants  claim  the 
sum  of  $74,774  as  compensation  for  injuries  sustained. 
But  it  is  only  fair  to  add  that  Mr.  Fraser  in  the  course 
of  his  argument  said  that  when  the  statement  in 
defence  was  drawn  he  was  not  in  possession  of 
McKenzie's  measurements,  and  that  if  he  had  been  the 
claim  would  have  been  presented  in  a  different  form. 
What  he  did  contend  for  was  that  the  compensation 
should  be  determined  by  allowing  a  fair  royalty  on 
the  estimated  number  of  tons  of  soft  plaster  in  the 
portions  of  the  farm  expropriated,  and  by  adding 
thereto  a  sum  for  the  injurious  affection  of  the  right 
to  quarry  in  other  parts  of  the  farms  mentioned.  The 
application  of  such  a  rule  presents,  however,  some 
difficulties  at  least  in  the  case  now  under  consideration. 
For  instance,  to  take  the  difference  between  the  cost 
of  quarrying  and  loading  a  ton  of  gypsum  and  the 
price  thereof,  free  on  board,  as  the  measure  of  royalty 
to  be  allowed,  would  be  to  overlook  the  facts  that  for 
such  a  business  capital  and  skill  are  necessary, 
and  that  in  the  prosecution  of  such  enterprises  man 
incidents  arise  to  reduce  or  dissipate  apparent  profits. 
The  rate  per  ton  agreed  upon  by  the  proprietors  and 
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lessees  by  the  leases  of  1870  and  188*7  would,  I  think,  1891 
aSord  a  better  basis  for  fixing  the  royalty  if  that  were  thi^ 
deemed  the  better  mode  of  proceeding  to  assess  the  Q^'^*^ 
compensation.  But  even  the  three  cents  per  ton  so  McCurdt. 
bargained  for  would  have  to  be  reduced  in  view  of  the 
facts  that  the  lessees  were  not  bound  to  quarry,  s^d, 
that  in  any  case  the  payments  to  the  proprietor  would 
not  be  made  in  one  sum,  but  would  be  paid  from  year 
to  year  as  operations  proceeded.  In  such  a  case  it 
would  be  necessary  to  form  some  conclusion  as  to  the 
number  of  years  it  would  take  to  develop  the  quarries 
and  exhaust  the  deposits,  and  the  probable  output  each 
year,  and  then  to  ascertain  a  sum  that  would  be  the 
equivalent  of  such  a  royalty  paid  from  year  to  year  on 
the  amount  of  gypsum  so  gotten  out.  For  such  a  cal- 
culation the  case  does  not,  I  think,  present  data  in 
every  way  satisfactory.  On  the  other  hand  the  actual 
transactions  affecting  the  properties  in  question  afford, 
I  think,  a  better  way  of  determining  the  value  of  the 
rights  that  the  defendant  McCurdy,  in  July,  1887,  had 
therein.  There  is  nothing  in  the  case  to  lead  me  to 
doubt  that  the  sum  of  one  thousand  five  hundred 
dollars  would  be  a  large  estimate  of  the  value  of  such 
rights  as  a  whole,  and  that  half  that  amount  would 
constitute  a  liberal  compensation  for  the  damages 
which  He  sustained  by  reason  of  the  expropriation 
complained  of  and  the  construction  and  operation  of 
the  railway. 

There  will  be  a  declaration  that  the  lands  and  pre- 
mises mentioned  in  the  information  are  vested  in  Her 
Majesty,  and  that  the  defendant  Henry  K.  Brine,  as 
trastee,  is  entitled  to  be  paid  the  sum  of  seven  hundred 
and  fifty  dollars  with  interest  from  the  7th  of  July,  1887. 

The  question  of  costs  is  reserved 

Judgment  accordingly. 

Solicitor  for  plaintiff :   W,  F.  Parker. 

Solicitors  for  defendants  :  Fraser  Sf  Jenntson. 
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June  26. 


1891      JOSEPH  ADHfiMAR   MARTIN,   KS )    «„„„„. „. 

— ,.         Qt,ALIT6 i     St^^^"^«T' 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Injury  to  person  on  a  fvhlic  work — JNegligenee  of  ttrvant  of  ths  crovm — 
Brakesma7i*8  duty  in  ftUting  children  off  ear  when  treapasaer^— 
Damages. 

The  crown  is  liable  for  an  injury  to  the  person  received  on  a  public 
work  resulting  from  n^ligence  of  which  its  officer  or  serrant, 
while  acting  within  the  scope  of  his  duty  or  employment,  is  guilty. 

City  of  Quebec  v.  The  Queen  (2  Ex.  C.  R  262)  referred  to. 

2.  One  who  forces  a  chUd  to  jump  off  a  railway  carriage  while  it  is  in 
motion  is  guilty  of  negligence. 

The  fact  that  the  child  had  no  right  to  be  upon  such  carriage  is  no 
defence  to  an  action  for  an  injury  resulting  from  such  negligence. 

Petition  of  right  for  damages  for  injury  to  the 
person  received  on  a  public  work. 
The  facts  of  the  case  appear  in  the  judgment. 

June  28rd,  24th  and  25th,  1891. 
Tachi  for  the  suppliant : 

Under  the  regulations  of  the  railway  in  force  at  the 
time  of  the  accident  (1)  it  was  the  duty  of  the  brakes- 
man in  charge  of  a  train  to  put  trespassers  off  when 
the  train  was  not  in  motion.  Belanger,  the  offending 
brakesman  in  this  case,  put  the  suppliant's  son  off  a 
car  which  was  in  motion,  and  in  consequence  of  being 
put  off  at  such  a  time  the  boy  fell  on  the  track  and  his 
leg  was  crushed  by  the  wheels  of  the  car.  It  was 
gross  negligence  on  the  brakesman's  part.  He  caused 
an  injury  to  the  person  on  a  public  work  while  acting 
within  the  scope  of  his  duty,«and  the  crown  is  liable 
therefor  under  60-61  Vic.  c.  16,  sec.  16  (c). 

(1)  Rule  48  of  the  Rules  and    Railways  of  Canada,  1876. 
Regulations  of  the  Qovernment 
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Hogsc,  Q-0-  for  the  respondent :  is^i 

The  brakesman  was  not  acting  within  the  scope  of  his    Martin 
duty  in  causing  the  boy  to  get  oflF  the  train  at  the  time      ^^'^ 
and  in  the  manner  charged.     It  was  his  duty  to  put    Queen. 
trespassers  off  the  train  when  it  was  not  in  motion,  and  ArooM^nt 

if  he  put  the  boy  off  while  the  train  was  in  motion  he      

was  acting  contrary  to  his  instructions  and  without  the 
scope  of  his  duty  as  clearly  defined  in  the  regulations. 
(Cites  McKenzie  v.  McLeod  (1);  Clerk  and  Lindsell  on 
Toris  (2) ;  Wright  v.  Wilcox  (3);   Wilson  v.  Rankin  (4) ). 
Casgrain,  Q.O.  following  on  the  same  side  : 
The  boys,  among  whom  was  suppliant's  son,  took 
their  lives  into  their  own  hands  in  getting  on  board 
the  train  in  the  manner  they  did.     They  were  tres- 
passers.   The  fact  of  suppliant's  son  being  improperly 
on  the  train  was  the  direct  and  proximate  cause  of  the 
accident. 

(Cites  20  Laurent,  No.  685 ;  81  Demolombe,  Nos.  618, 
614,  615 ;  Dalloz,  Repertoire  de  Jurisprudence,  verbo 
Responsabilitij  No.  62 1 ;  2  Sourdat,  De  la  Responsabilit6 
No.  919  ;  Seymour  v.  Greenwood  (6) ). 

BuBBlDGE,  J.  now  (June  25th,  1891)  delivered  judg- 
ment. 

On  the  question  of  the  liability  of  the  crown  for  an 
injury  to  the  person  receive(^  on  a  public  work,  resulting 
from  negligence  of  which  its  officer  or  servant  is  guilty 
while  acting  within  the  scope  of  his  duties  or  employ- 
ment, I  have  nothing  to  add  to  what  I  said  in  the  cases 
of  the  City  of  Quebec  v.  The  Queen  (6) ;  and  Brady  v. 
The  Qfieen  (1). 

With  reference  to  the  facts  of  this  case,  it  appears  that 
the  suppliant's  son,  then  a  boy  of  eleven  or  twelve  years 
of  age,  was,  with  a  number  of  other  boys  on  the  day  of 
the  accident  (in  July  1884),  upon  the  rear  platform  of 

(1)  10  Bing.  386  (4)  34  L.  J.  Q.  B.  62. 

(2)  pp.  360—377.  (5)  6  H.  &  N.  359. 

(3)  19  Wend.  343.  (6)  2  Ex.  C.R.  252. 

(7)  2  Ex.  C.R  273. 
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the  rear  carriage  of  an  accommodation  train  at  Rimonski, 
which  was  about  to  take  the  siding  to  allow  an  express 
train  to  pass.  On  this  accommodation  train  one 
Belanger  was  brakesman.  The  evidence  as  to  whether 
or  not  the  boys  were  invited  to  get  on  the  carriage  is 
conflicting.  I  think  it  probable,  however,  and  in  ac- 
cordance with  Belanger's  testimony  I  find  that  he  did 
not  invite  the  boys  to  get  upon  the  carriage.  I  think 
that  the  boys  had  no  right  to  be  where  they  were,  and 
that  they  knew  it.    They  were  in  fact  trespassers. 

The  evidence  as  to  whether  or  not  Belanger  attempted 
to  get  the  boys  off  the  carriage  is  also  conflicting.  That 
he  threw  some  water  upon  them  is  not  denied.  He  says 
that  he  did  not  attempt  to  put  them  off,  that  he  did 
not  tell  them  to  get  off,  that  he  did  not  throw  water 
upon  them  to  get  them  off,  and  that  at  that  time  he  had  no 
intention  of  getting  them  off.  Afterwards,  he  thought 
the  throwing  of  the  water  might  have  had  the  effect 
of  making  them  get  off.  The  boy  Poulin  says  that  no 
one  on  that  day  told  them  to  get  off  the  train,  and  St. 
Laurent  says  that  they  jumped  off  because  the  water 
was  thrown  upon  them.  Both  Poulin  and  St.  Laurent 
were  on  the  platform  of  the  carriage,  but  Alfred  Martin, 
another  boy  called  by  the  suppliant,  who  was,  at  the 
time  the  water  was  thrown,  inside  the  carriage,  says  that 
Belanger  when  he  threw  the  water  cried  out  "  get  off, 
get  off"  !  In  this  he  is  corroborated,  it  appears  to  me, 
by  the  evidence  of  G-uay,  a  passenger  on  board  the 
train,  who  was  called  by  the  respondent.  Gruay  says, 
in  substance,  that  Belanger  took  the  trouble  to  get  the 
children  off  the  train,  that  he  went  from  one  door  of 
the  carriage  to  the  other  to  get  them  off,  but  that  he 
did  not  persist.  He  says  that  he  heard  Belanger  telling 
them  to  get  off,  but  he  cannot  say  if  this  took  place 
when  the  train  was  in  motion. 

In  this  connection,  however,  Belanger's  evidence  is 
important.  He  says  that  upon  the  arrival  of  the  accom* 
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modation  train  at  Bimouski  he  went  to  help  unload  1^91 

the  freight,  and  when  he  returned  to  the  rear  carriage  m^^tin 
the  train  was  in  motion  ;  and  from  his  account  of  what      ^^-^ 

he  did  it  seems  that  a  very  short  interval  must  have  Quben. 

elapsed  between  the  time  when  he  got  upon  the  train  ReaM»M 

fop 
and  the  time  whenhe  threw  the  water  upon  the  boys.  The 

result  is,  I  think,  and  I  find,  that  B6langer  was  attempt- 
ing to  get  the  boys  ofiF  the  train  while  it  was  in  motion 
and  at  the  time  when  he  threw  .the  water  upon  them. 
Foulin  goes  farther  and  says  that  Belanger  pushed  the 
suppliant's  son  off  the  train,  but  I  am  not  inclined  to 
accept  his  unsupported  statement  in  the  face  of 
Belanger's  distinct  denial.  When  the  water  was 
thrown  upon  the  boys  they  jumped  off.  The  sui>- 
pliant's  son  had  the  misfortune  to  fall,  and  a  wheel 
of  one  of  the  carriages  crushed  his  leg,  necessitating 
immediate  amputation  between  the  knee  and  the 
ankle.  He  was  dangerously  ill  for  two  months,  and 
did  not  recover  for  a  year.  His  health  has  not  since 
the  accident  been  as  good  as  it  was  before. 

Now,  it  appears  to  me  to  be  clear  that  this  boy  was 
injured  on  a  public  work  through  the  negligence  of  a 
servant  of  the  Crown.  To  force  a  child  to  jump  off  a 
moving  train  is,  I  think,  negligence.  To  do  this  by 
throwing  water  upon  the  child,  or  to  throw  water 
upon  the  child  when  directing  him  to  jump  off,  would 
be  an  aggravation  of  such  negligence. 

But  it  is  argued  that  there  was  contributory  negli- 
gence. I  agree,  as  I  have  already  intimated,  with 
counsel  for  the  Crown,  that  the  injured  boy  had  no 
right  to  be  where  he  was  ;  and,  of  course,  if  he  had  not 
been  there  the  accident  would  not  have  happened. 
But  that  does  not,  it  appears  to  me,  excuse  the  brakes- 
man whose  negligence  was  the  direct  and  proximate 
cause  of  the  accident,  without  which  it  would  not 
have  happened. 

On  the  question  as  to  whether  or  not  Belanger  was 
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1891  acting  within  the  scope  of  his  duty  or  employment,  I 
entertain  more  doubt.  For  the  respondent,  it  is  said 
that  his  duty  was  to  put  the  boys  off  the  train  when 
not  in  motion,  and  that  in  what  he  did  he  went  be- 
^  yond  the  scope  of  his  duty  or  employment.  But  to 
^'  A.  make  the  master  liable  it  is  not  necessary  tha  he 
authorize  the  wrongful  or  negligent  act.  If  the 
servant  is  acting  within  the  general  scope  of  his  duty 
or  employment  to  further  his  master's  interest,  and  not 
from  motives  or  for  ends  of  his  own,  the  master  is 
liable.  In  this  case,  I  think,  it  was  within  the  general 
scope  of  Belanger's  duty  to  put  the  boys  off  the  train, 
and  that  the  crown  is  liable  for  the  consequence  of  his 
n^gliS^nce  in  doing  this  at  an  improper  time  and  in 
an  improper  manner. 

I  would  be  disposed,  however,  in  directing  judg- 
ment to  be  entered  for  the  suppliant  to  reserve  Ifeave 
for  the  respondent  (if  counsel  desired  me  to  do  so)  to 
move  to  set  aside  the  judgment  on  the  ground  that 
Belanger  was  not  acting  within  the  scope  of  his  duty 
or  employment.  But  as,  no  doubt,  there  will  be  an 
appeal  to  the  Supreme  Court  on  the  more  important 
and  fundamental  question  of  the  crown's  liability  for 
the  negligence  of  its  servant,  to  which  I  have  briefly 
alluded,  it  is  probable  that  it  will  be  found  more  con- 
venient to  make  the  judgment  final  at  the  present 
time  (1). 

I  assess  the  damages  at  three  thousand  dollars, 
for  which  amount  there  will  be  judgment  for  the 
suppliant  with  costs. 

Judgment  for  suppliant  with  costs* 

Solicitor  for  suppliant :  L,  Tachi. 

Solicitors  for  respondent :    O'Connor^  Bogfc  8c  Bal' 

derson. 


(1)  Reporter's  Note, — Counsel  for  the  crown  concoired  in  the 
latter  view. 
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THE  QUEEN,  on  the  Information  of 

THE     AtTORNEY-G-ENERAL     FOR    THE 

Dominion  of  Canada 


1891 

Plaintiff;  g— ^ 


AND 


Defendants. 


Sabah  Barry,  Thomas  Barry,  Wil-  1 
LiAM  J.  Veith,  Sarah  Ann  Taylor, 
William  O.  Taylor,  John  F.  Veith, 
Susan  A.  Veith,  Ann  E.  Veith, 
Henry  Q-.  Woc^ds,  Ella  Vose,  Jes- 
sie Vose,  Georoe  a.  Veith,  Jane 
Letson,  Eobeut  a.  Letson,  Henry 
W.  Veith  and  William  H. Keating. 


Injurious  affection  of  land — Constn^ion  of  a  railv?ay  siding  on  a  sidswalk 
contigiMUs  to  such  land — Measure  of  damages. 

Where  lands  are  injuriously  affected,  no  part  thereof  being  taken, 
the  owners  are  not  entitled  to  compensation  under  The  Oovem- 
mmt  Railways  Act,  1881,  unless  the  injury  (1)  is  occasioned  by  an 
act  made  lawful  by  the  statutory  powers  exercised,  (2)  is  such  an 
injury  as  would  have  sustained  an  action  but  for  such  statutory 
powers,  and  (3)  is  an  injury  to  lands  or  some  right  or  interest 
therein,  and  not  a  personal  injury  or  an  injury  to  trade. 

2.  The  construction  of  a  railway  siding  along  the  sidewalk  contiguous 
to  lands  whereby  access  to  such  lands  is  interfered  with,  and  the 
frontage  of  the  property  destroyed  for  the  uses  for  which  it  is 
held  (in  this  case  for  sale  in  building  lots),  is  such  an  injury  thereto 
as  will  entitle  the  owner  to  compensation. 

Qucere :  Whether  the  rule  that  compensation  in  cases  of  injurious  affec- 
tion only  must  be  confined  to  such  damages  as  arise  from  the 
construction  of  the  authorized  works,  and  must  not  be  extended 
to  those  resulting  from  the  user  of  such  works,  is  applicable  to 
cases  arising  under  The  Government  Railways  Act,  1881  ? 

IHIS  was  an  information  filed  by  Her  Majesty's 
Attorney-General  for  the  Dominion  of  Canada  in  a 
matter  of  expropriation  of  land  for  the  purposes  of  a 
siding  on  the  Intercolonial  Railway. 

On  the  30th  September,  1881,  certain  lands  belonging 
to  the  defendants  at  Halifax,  N.S.,  were  taken  by  the  Goy- 
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1891  eminent  of  Canada  for  the  purposes  of  the  Cotton  Factory 
The  siding  in  that  city.  This  siding  was  located  along  a  pub- 
QuEKN  jj^  highway  called  Kempt  Boad,  the  frontage  of  certain 
Barbt.  property  of  the  defendants,  other  than  that  taken  for 
st«t«mrni  the  railway  siding,  being  contiguous  thereto.  It  was 
or  wmetm.  ^i^imed  by  the  defendants  that  by  the  construction  of 
the  siding,  access  to  their  property  last  mentioned  was 
interfered  with,  and  that,  inasmuch  as  the  property 
was  held  for  sale  as  building  lots,  it  was  injuriously 
affected  by  the  operation  of  engines  and  trains  over 
and  upon  such  siding.  By  the  information  filed  here- 
in, the  sum  of  fifty  dollars  was  declared  to  be  sufiicient 
compensation  both  for  land  taken  and  damages ; 
but  the  defendants  in  their  answer  demanded  a  som 
of  six  thousand  eight  hundred  and  fifty  dollars  as  such 
compensation.  By  consent  of  parties,  the  case  was 
referred  by  the  court  to  one  of  the  official  referees  for 
enquiry  and  report  as  to  the  value  of  the  land  taken 
and  the  amount  of  damages,  if  any,  sustained  by  the 
defendants  by  reason  of  the  construction  and  operation 
of  the  siding.  On  the  7th  of  August,  1890,  the  official 
referee  reported  in  favor  of  the  defendants  for  the  sum 
of  $2,900.'75,  being  divided  as  follows  :  For  land  taken 
and  damages  to  lot  5a,  #79.25  ;  for  land  taken  and 
damages  to  lot  7,  #126.50  ;  for  the  injurious  affection 
of  lands  situate  on  Kempt  Road,  |2,695. 

The  defendants  moved  for  judgment  on  this 
report  and  to  increase  the  amount  thereof ;  and  the 
crown  moved  against  it  by  way  of  appeal  and  asked 
for  a  reduction  of  the  compensation  money  on  the 
ground  that  the  defendants  were  not  entitled  to 
anything  in  respect  of  the  alleged  injurious  affection 
of  the  property  on  Kempt  Road.  The  court,  being 
of  opinion  that  the  evidence  was  not  altogether 
clear  as  to  the  manner  in  which  the  construction 
of  the  siding  affected  the  property  on  Kempt  Road, 
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Bent  the  case  back  to  the  official  referee  for  farther      ^^^ 
enquiry  and  report,  Ist,  "  As  to  the  amount  of  depre-      xhk 
"  ciation  in  the  value  of  the  property  in  question  occa-     Q^^^^ 
"  sioued  by  the  construction  of  the  siding  considered  as    Barrt. 
"  a  physical  obstruction  only,  and  apart  from  any  ques-  mu^u^^nt 
"  tion  as  to  the  use  to  be  made  of  it ;"   and,  2ndly,  "  as  *'J2|2!** 
"  to  the  amount  of  such  depreciation  occasioned  by 
"  the  construction  of  such  siding,  haying  regard  to  the 
"  use  for  which  it  was  constructed." 

Further  evidence  having  been  taken  by  the  official 
referee,  he  reported  as  follows :  "  As  to  the  amount  of 
"  depreciation  in  the  value  of  the  defendants'  property 
"  occasioned  by  the  construction  of  the  siding  con- 
"sidered  as  a  physical  obstruction  only,  and  apart 
"  from  any  question  as  to  the  use  to  be  made  of  it,  I 
*'  estimate  this  at  the  sum  given  in  my  first  report.  ^ 
*  *  #  "  To  make  myself  more  clearly  understoood, 
'*  in  estimating  the  damages  sustained  by  the  defen- 
*'  dants  I  have  been  mainly  guided  by  the  evidences 
'*  given  at  the  original  hearing  of  the  case,  at  which 
"  hearing  all  the  witnesses  admitted  that  the  property 
"  for  house-building  purposes  was  destroyed,  or  rather 
"  that  x)ortion  of  it  fronting  on  the  Kempt  Road.  With 
"  the  witnesses  I  fully  concur.  In  order  then  to  place 
"  the  defendants  in  as  good  a  i>06ition  as  they  were 
"  before  the  construction  of  the  siding,  and  to  enable 
"  them  to  make  sale  of  their  front  lots,  I  consider  that 
"  the  only  feasible  thing  for  them  to  do  is  to  construct 
"  a  new  road,  beginning  at  a  point  about  seventy-five 
"  feet  from  where  the  railway  siding  crosses  the  bend 
"of  the  Kempt  Road,  thence  in  a  southerly  direction 
**  to  the  southern  boundary  of  the  property.  This 
"  would  entail  upon  the  defendants  the  loss  of  land 
"  seventy-five  feet  in  width  through  their  property, 
'*  and  the  expense  of  construction  of  this  road.  Allow- 
"  ing  for  these  I  arrive  at  the  damage,  $2,695." 
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1891  '■  As  to  the  amount  of  depreciation  occasioned  by 

T^      "the  construction  of  the  railway  siding,  haying  regard 

QuEBN     if  J.Q  jjjg  ^jgg  fQj  which  it  was  constructed,  I  believe 

Barbt.  "  there  would  be  no  depreciation  in  view  of  what  I 
statement  '*  have  stated  above.  By  the  defendants  substituting 
•t  vmem.  (c  ^  ixighway  or  street  to  take  the  place  of  that  portion 
"  of  Kempt  Road  running  along  the  front  of  their  pro- 
"  perty  and  interfered  with  by  the  siding,  they  would 
"  be  in  a  position  to  realize  as  much  for  their  lots  fac- 
'^  ing  on  such  new  street  as  they  would  were  said  lots 
"  immediately  fronting  the  Kempt  Boad  minus  the 
"  railway  siding.  With  an  approach  other  than  from 
'*  the  Kempt  Road,  occupants  of  houses  would  not  be 
"  subjected  to  the  same  danger  or  inconvenience  as 
"  they  might  be  with  the  siding  in  front  of  them,  and 
"  locomotives  and  cars  running  over  the  same." 

August  20th  and  21st,  1891. 

The  case  then  came  before  the  court  on  motion  for 
judgment  by  defendants  on  the  official  referee's  reports. 

Sedgewick,  for  defendants  ; 

Ritchie,  for  plaintiff. 

BuRBiDGE,  J.  now  (September  l*7th,  1891)  delivered 
judgment. 

The  information  in  this  case  is  filed  by  the  Attorney- 
General  for  a  declaration  that  certain  lands  therein 
described,  and  situate  in  the  city  of  Halifax,  are 
vested  in  the  crown  ;  and  that  a  sum  of  fifty  dollars 
tendered  to  the  defendants  is  a  just  and  sufficient  com- 
pensation to  them  for  such  lands,  and  for  any  damages 
suffered  by  them,  by  reason  of  the  expropriation  thereof 
and  the  construction  thereon  of  a  siding  from  the 
Intercolonial  Railway,  known  as  the  Halifax  Cotton 
Factory  siding. 

The  crown's  title  to  the  lands,  and  its  right  to  a 
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declaration  that  they  are  vested  in  it,  is  admitted.       is^i 
With  reference  to  the  question  of  compensation  it  is       the 
not  denied  that  the  defendants  ought  to  be  paid  the     Q^^^^ 
two  sums  of  $79.25  and  #126.60  for  lots  6a  and  1  men-    Barrt. 
tioned  in  the  first  report  of  the  official  referee  ;  and  it   bmmom 
is  equally  clear,  I  think,  that  they  are  not  entitled  to  '««cmMftt. 
any  compensation  in  respect  of  the  item    of   #500 
claimed  as  the  value  of  a  portion  of  the  Kempt  Road 
upon  which  the  siding  is  constructed,    and    which 
under  the  evidence  I  find  to  be  a  public  highway  (1). 

The  main  question  at  issue  between  the  parties  is  as 
to  whether  or  not  the  defendants  are  entitled  to  com- 
pensation for  the  injurious  affection  of  a  lot  of  land 
owned  by  them  and  adjoining  the  Kempt  Road. 

The  Halifax  Cotton  Factory  siding  was  built  in 
the  year  1881,  in  pursuance  of  the  provisions  of 
The  Government  Railways  Act,  1881  ;  and  with  the 
leave  of  the  city  council  of  Halifax,  subsequently  con- 
firmed by  an  Act  of  the  Legislature  of  Nova  Scotia,  it 
was  constructed  along  a  certain  public  road  or  street 
in  that  city,  known  as  the  Kempt  Road  (2).  Opposite 
the  defendants'  property,  and  for  a  distance,  in  round 
numbers,  of  eleven  hundred  feet,  the  track  of  the  siding 
is  laid  upon  the  sidewalk  of  the  street,  contiguous  to 
their  property.  To  give  access  thereto,  three  crossings 
have  been  made,  which  are  sufficient  for  any  use  to 
which  the  property  has  hitherto  been  put.  But  it 
appears  from  the  report  of  the  official  referee,  and  from 
the  evidence,  that  the  chief  value  of  the  property  con- 
sisted in  its  availibility  for  division  into,  and  sale  as, 
building  lots ;  and  that  in  respect  of  any  such  use,  its 
value  has  been  greatly  depreciated  by  the  construc- 
tion of  the  siding. 

(1)  Stebbing  v.  Tke  Metropolitan  highways  in  Nova  Scotia,  see  Koch 

Bowrd  of  WorksJj.  R.  6  Q.  B.  37  ;  v.  Dauphinee,  James  159. 

Paint  V.  The  Queen,  2  Ex.  C.  R.  (2)  44  Vic.  c.  25,  ss.  5,  (7),  49  ; 

149»    As  to  the  crown's  title  to  47  Vic.  (N.S.)  c.  30. 
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ift>j  This  property,  it  is  to  be  observed,  was  not  in  any 

TuK       way  held  with  lots  6a  and  ^7  which  were  taken  for  the 

Queen     giving,  and  no  question  of  unity  of  possession  arises  (1). 

Barrt.  We  have  seen  that  the  damage  results  from  acts  made 
lawful  by  the  statute,  and,  so  far  as  that  requisite  of  a 
•■••  well  grounded  claim  is  concerned  (2),  there  is  nothing 
in  the  defendants*  way.  But  they  are  not  entitled  to 
succeed,  it  is  clear,  unless  the  acts  complained  of  would, 
in  the  absence  of  the  statutory  powers  exercised,  be 
actionable,  nor  unless  they  cause  damage  to  the  pro- 
perty itself.  To  sustain  a  claim  for  compensation  under 
the  compensation  clauses  of  the  Imperial  Lands  Glauses 
Consolidation  Act,  or  other  like  Acts,  there  must  be  a 
special  or  peculiar  damage  to  lands,  or  to  some  right  or 
interest  therein,  occasioned  by  the  construction  of  the 
authorized  works,  which,  but  for  the  statute  might  have 
been  the  subject  of  an  action,  and  which  diminishes 
the  value  of  the  lands.  These  two  elements  must  con- 
cur. It  is  not  enough  that  what  is  complained  of 
would  sustain  an  action  on  the  part  of  the  complainant 
if  the  injury  or  inconvenience  is  personal  to  him  and 
does  not  affect  any  land  of  which  he  is  the  owner. 
And,  on  the  other  hand,  he  is  not  entitled  to  compensa- 
tion, although  his  land  may  be  depreciated  in  value 
by  the  construction  of  the  authorized  works,  unless 
what  is  done  under  the  statute  would  otherwise  hare 
been  actionable. 

I  shall  illustrate  these  propositions  by  reference,  in 
the  first  place,  to  cases  in  which  it  has  been  held  that 
no  claim  to  compensation  exists  : 

In  Rex  V.  The  Bristol  Dock  Company/  (3)  the  owners 
of  a  brewery  were  held  not  to  be  entitled  to  compensa- 
tion for  a  loss  arising  to  them  in  their  business  from  the 

(1)  Coicjwr  Essex  v.  ActoUf  L.  R.  Broadbent,  7  H.  L.C.  600  ;  The  CaU- 
14  App.  Cas  153.  donian  Railioay  Co.  y.  CcU,  3  Macq. 

(2)  The   Imperial    Gas    Co.    y.     H.L.  Cas.  833. 

(3)  18  East  428. 
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deterioration  of  the  water  of  the  public  river  Avon,  is^i 
from  which  the  brewery  had  been  supplied  by  means  thb 
of  pipes  laid  under  low-water  mark,  the  use  of  the  ^^^^ 
water  having  been  common  to  the  King's  subjects,  and  Barry. 
not  claimed  as  an  easement  to  the  particular  tenement,  iummoiu 
The  only  remedy  for  such  an  injury  is  by  indictment,  *»««mMt. 
which  in  this  case  was  taken  away  by  the  Act  of 
Parliament.  The  Commissioners  of  the  Nene  Outfall, 
in  execution  of  powers  conferred  upon  them  by  the 
Act  *7-8  G-eo.  IV.  c.  85,  acquired  for  the  purposes  of 
navigation  certain  titheable  land,  and  covered  it  with 
water.  The  tithe-owner  claimed  compensation  but  it 
was  held  that  he  was  not  entitled,  as  he  had  a  mere 
right  to  a  portion  of  the  produce  of  the  land  when 
that  produce  arose  and  was  severed  from  it,  and  could 
not  have  maintained  an  action  if  the  Act  of  Parliament 
had  not  been  passed  (1).  The  London  Dock  Company 
by  the  construction  of  its  works,  which  were  authorized 
bythe  statute  9G-eo.IV.(5.  IIG, occasioned  the  destruction 
of  the  neighborhood  of  a  public  house,  known  as  The 
Wheat  Sheaf,  by  the  formation  of  a  basin  and  a  cut  on 
ground  before  covered  by  houses,  and  stopped  up 
several  thoroughfares  that  had  previously  given  a 
direct  passage  to,  from,  and  by  such  houses,  whereby 
the  direct  and  casual  custom  of  the  premises  was 
diminished,  and  their  pecuniary  value  to  sell  or  let  as 
a  public  house  or  shop,  but  not  as  a  private  house,  was 
lessened.  William  Hartree  and  Ann  Lammiman  were 
at  the  time  the  surviving  trustees  under  certain  inden- 
tures of  lease  and  release  of  the  fee  simple  of  this 
public  house,  and  Ann  Lammiman  was  the  occupier 
and  tenant  for  life  thereof  and  carried  on  therein  the 
trade  of  a  victualler.  Hartree  and  Lammiman  took 
proceedings  to  compel  the  London  Dock  Company  to 
issue  a  precept  to  the  sheriflf  to  summon   a  jury  to 

(1)  The  King  v.  The  Commissimers  of  the  Nene  Outfall,  9  B.  &  C.  875. 
22% 
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1891      assess  compensation  to  them  under  the  proyisions  of 

Thk      the  statute  referred  to,  but  failed,  it  being  held  that  the 

Queen     gtatute  contemplated  compensation  only  in  cases  where 

Barry,    there  was  direct  injury  occasioned  by  the  act  of  the 

company  to  lands,  houses  or  hereditaments,  and  that  the 


'•'-t.  inconvenience  arising  from  public  traffic  being  diverted 
and  the  loss  of  custom  in  trade  thereby  occasioned  to 
the  owners  was  too  remote  and  indefinite  and  would 
not  have  given  them  a  right  of  action  if  there  had  been 
no  statutory  powers.  The  inconvenience  complained 
of  was  common,  it  was  said,  in  a  greater  or  lesser  degree, 
to  every  inhabitant  in  the  neighborhood  (1).  It  will 
be  observed,  no  doubt,  that  in  this  case  the  claimants' 
premises  were  diminished  in  value  as  a  public  house 
by  an  act  done  by  the  company  under  its  statutory 
powers,  which,  without  the  statute,  would  probably 
have  given  them  a  right  of  action ;  but  such  depre- 
ciation appears  to  have  been  thought  to  have  been 
occasioned  by  the  diversion  of  public  travel  and  traffic, 
and  the  consequent  loss  of  custom,  and  not  by  reason 
of  any  interference  with  any  right  of  access  belonging 
to  the  claimants  as  incident  to  such  premises.  The 
case  must  be  read  in  the  light  of  later  cases,  such  as 
Chamber lairCs^  BecketC s, McCarthy'' s  and  that  of  Walker^s 
Trustees^  to  which  I  shall  have  occasion  presently  to 
refer,  (2)  and  cannot  be  relied  upon  for  any  larger  pro- 
position than  this,  that  the  obstruction  of  a  public 
highway  which  diverts  public  travel  and  traffic  and 
causes  loss  of  custom  in  trade  to  the  proprietor  of 
premises  in  the  neighborhood  of  such  obstruction,  but 
which  does  not  interfere  with  any  right  of 
access  that  such  proprietor  has  as  incident  to  such 
premises,  will  not  support  a  claim  for  compensation. 

(1)  The  King  v.  The  London  Dock      (2)  Sec  jw«t  pp.  349,  350,  361. 
Companyy  6  Ad.  &  El.  163. 
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The  facts  in  Ogilvy's  Case  (1)  were,  that  the  railway  1891 
company  under  the  Railways  Clauses  and  Lands  thk 
Clauses  Acts  of  1845  took  part  of  the  premises  on  Q^^^ 
which  the  plaintiff  resided  with  his  family.  The  line  Barry. 
of  railway  divided  the  property  and  crossed  at  rail-  wuMi*»nm 
level,  and  within  a  few  yards  of  the  lodge,  a  public  'nAcmMit. 
road  that  formed  the  chief  access  to  the  residence.  By 
reason  of  the  level  crossing  Ogilvy  was,  in  going  to 
and  from  his  residence,  liable  to  inconvenience,  inter- 
ruption and  delay  by  the  closing  of  the  railway  gales, 
and  subjected  to  the  risk  of  his  horses  being  startled 
by  the  passing  and  noise  of  engines.  For  the  land 
taken  the  jury  assessed  the  damage  at  i^860,  and  this 
sum  was  not  in  dispute.  For  the  injuries  arising  from 
the  severance  and  the  level  crossing,  they  allowed  him 
<£560  without  distinguishing  how  much  was  for  "  sev- 
erance" and  how  much  for  the  "  level  crossing."  It 
was  not  denied  that  he  wcus  entitled  to  compensation 
for  the  injury  to  his  premises  occasioned  by  the  sever- 
ance, but  it  was  contended  that  he  was  not  entitled  to 
compensation  for  the  personal  inconvenience  arising 
from  the  level  crossing,  and  that  contention  the  House 
of  Lords  (reversing  the  decision  of  the  Court  of  Session) 
upheld.  This  case  has  been  much  discussed.  It  has  been 
questioned,  perhaps  qualified,  but  never  over-ruled.  It 
is  probable,  however,  that  to-day  an  owner  of  an  estate 
would,  under  later  decisions  and  a  like  state  of  facts 
differently  presented,  succeed  where  Ogilvy  failed.  It 
cannot,  I  think,  be  doubted  that  the  existence  of  the 
level  crossing  of  which  he  complained  would  have 
been  an  inconvenience  to  any  owner  of  the  estate,  and 
would  .have  had  the  effect  of  diminishing  its  value 
either  for  occupation  or  for  sale.  For  such  a  diminution 
in  value,  a  portion  of  the  premises  having  been  taken, 

(1)  The  Caledonian  Railway  Company  v.  Ogilvy^  2  Mact^.  H.  L.  C.  229. 
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1891      he    would    be    entitled    to    compensation    (1) .     But 

TiTk      that   is    not  the   state    of  facts    on   which  the  case 

QuEEM     ^g^  decided;  and  interpreted  and  limited  by  sabse- 

Barrt.    quent  decisions  it  is  an  illustration  of  the  principle  that 

Rpiifioiw    where  there  is  no   injury  to  land  or  any  right  or 

^udffm«nt.  interest  therein  or  incident  thereto,  a  personal   incon- 

venience  or  annoyance  to  the  owner,  which,   though- 

it  may  be  greater  in  degree,  does  not  differ  in  kind 

from   that  to  which   all   Her  Majesty's  subjects  are 

exposed,    does    not    entitle    him     to    compensation, 

although,  but  for  the  statute,  he  might   have   had  an 

action  for  such    inconvenience  or  annoyance.     The 

m 

Court  of  Common  Pleas  of  Upper  Canada  followed 
Ogilvy^s  Case  in  that  of  Day  v.  The  Grand  Trunk  Rail- 
way Company  (2),  and  held  that  Day  was  not  entitled 
to  compensation.  In  the  latter  case  the  company  had, 
under  its  statutory  powers  and  with  the  leave  of  the 
municipality  of  Gruelph,  constructed  its  line  of  railway 
along  the  centre  of  a  street  in  Gruelph,  in  front  of  a  lot  of 
land  owned  by  the  plaintiff.  The  railway  occupied,  it 
appears  from  the  report,  thirty-four  feet  of  the  centre  of 
the  street  and  was  elevated  from  three  to  six  feet  above 
the  surface  of  the  street,  leaving  a  space  about  thirty- 
two  feet  wide  on  each  side,  and  rendering  it  necessary 
to  use  part  of  the  lot  in  addition  to  such  space  to  get 
into  the  yard  of  the  lot,  whereby  Day  sustained  damage. 
The  court  treated  the  case  as  one  of  personal  inconven- 
ience only,  to  which  Day  was  exposed  in  the  same 
way  as  any  other  person  having  occasion  to  use  the 
street.  The  interference  with  the  access  to  the  pre- 
mises does  not  appear  to  have  been  taken  into  con- 
sideration. The  case  does  not,  it  appears  to  me,  d  ffer 
materially  from  Beckett  v.  The  Midland  Railway  Com" 

(1)  In  re  StockpoHy  dbc,  Rail  Co.,  L.  R  3  Ex.  306,  5  Ex.  221,  5  H.L. 
33  L.  J.  Q.  B.  261;  Buccleuch  v.  418  ;  Cotoper  Essex  v.  AcUm,  14 
The  Metro^tolUan  Board  of  WorkSy    App.  Cas.  153. 

(2)  5  U.C.C.P.  420. 


^OL.  II.]     EXCHEQUER  COURT  REPORTS.  843 

pany  (1),  in  which  it  was  held  that  the  plaintiff  was  18^1 
entitled  to  recover.  Interference  with  the  privacy  of  thb 
lands  by  reason  of  their  being  overlooked  by  persons  Q^***^ 
on  the  railway  will  not,  it  is  clear,  sustain  a  claim  to  Barrt. 
compensation,  although  the  value  of  such  lands  is  BeaaoM 
thereby  diminished.  There  is  in  such  a  case,  no'««cm«Bt. 
damage  to  any  right  which  but  for  the  statute  would 
be  actionable  (2).  The  case  of  Herring  v.  The  Metro- 
politan Board  of  Works  (3)  illustrates  the  proposition 
that  the  injury  which  gives  a  right  to  compensation 
must  diminish  the  value  of  the  claimant's  lands  (4), 
although  it  should  be  added  that  that  is  not  the  prin- 
ciple upon  which  all  the  members  of  the  court 
rested  their  opinions.  In  that  case  the  respondents 
under  statutory  authority  erected  a  hoarding  in  Nor- 
thumberland Street,  London,  for  the  purpose  of  enabl- 
ing them  to  reconstruct  a  sewer  running  under  that 
street.  The  hoarding  occupied  the  whole  width  of  the 
street  between  Ihe  kerb  stones  on  each  side,  and  tbe 
upper  end  of  it  stood  five  or  six  inches  higher  up  the 
street  than  the  lower  side  of  the  appellant's  gateway, 
that  is,  it  overlapped  the  entrance  to  his  premises  five 
or  six  inches.  It  stood  three  feet  six  inches  from  the 
nearest  part  of  his  premises,  the  access  to  which  was 
thereby  rendered  less  convenient  than  it  had  been  be- 
fore. The  obstruction,  it  was  maintained,  inter- 
fered with  the  carrying  on  of  the  appellant's  business, 
and  thereby  occasioned  him  loss,  but  his  premises 
were  not  damaged  or  diminished  in  value.  Held, 
that  he  was  not  entitled  to  compensation.  Ricket^s  Case 
(5)  was  also  a  case  in  which  the  plaintiff's  business 
was  injured  by  the  obstruction,  during  the  construction 

(1)  L.  R.  3  C.  P.  82.  (4)  Ibid.  See  opinion  of  Mon- 

(2)  Penny  v.  Th$  SovJth  Eastern  '  tague  Smith,  J.,  p.  626. 
iZoiiuioy  Com^ny,  7  El.  &  B.  660.         (6)  Ricket    v.    The:  MetrofolUan 

(3)  19  C.  B.  N.  S.  610.  Railway  Company,  L.  R.  2  H.  L. 

176. 
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1891  of  the  defendant's  works,  of  certain  public  thorougli- 
"^p^  fares  near  the  plaintiffs  premises.  This  obstruction 
Qli:en  ^j^g  continued  for  twenty  months.  The  question  for 
Barrt.  determination  was  "  Whether  the  loss  of  customers  by 
"  the  plaintiff  in  his  trade,"  under  such  circumstances, 
"  was  such  damage  as  to  entitle  him  to  recover  from  the 
"  company  V  The  Court  of  Queen's  Bench  consisting 
of  four  judges  (1)  answered  the  question  in  the  aflBirm- 
ative.  Their  decision  was  reversed  in  the  Exchequer 
Chamber  by  four  judges  (2)  against  two  (3)  and  the 
latter  judgment  was  affirmed  by  the  House  of 
Lords  (4).  By  RickeVs  Case^  Senior  v.  The  Metro- 
politan Railway  Company  (5),  in  which  a  tailor 
recovered  compensation  for  loss  of  business  re- 
sulting from  the  obstruction  of  public  streets  ad- 
jacent to  his  premises,  and  Cameron  v.  The  Charing 
Cross  Railway  Company  (6),  involving  under  similar 
circumstances  a  like  question  of  the  loss  of  trade  suf- 
fered by  the  plaintiff,  a  baker,  were  over-ruled.  The 
Queen  v.  Vaughan  and  the  Metropolitan  District  Railway 
(^)  affords  another  illustration  of  the  proposition  that 
the  acts  complained  of  must  be  actionable,  and  that 
loss  of  profits  in  business  occasioned  by  the  authorized 
destruction  of  the  neighborhood  is  not  a  proper  sub- 
ject for  compensation.  The  claimant  in  that  case  was 
tenant  from  year  to  year  of  a  public  house,  for  which 
the  company  gave  him  notice  to  treat.  The  proceedings 
thus  commenced  for  the  acquisition  of  his  interest  were 
delayed  for  some  two  or  three  years,  and  in  the  mean- 
time he  continued  to  carry  on  his  business.  In  the 
end  he  claimed  not  only  the  value  of  his  interest  in 

(1)  Cockburn,  C.J.  and  Black-         (4)  Lord  Chelmsford,  L.C.  and 
bum,  Mellor  and  Shee,  JJ.  Lord  Cranwortli,  Lord  Westbury 

(2)  Erie,  C. J.,  Pollock,  C.B.  and^  dissenting.   L.  R.  2  H.  L.  175. 
Channell  and  Pigott,  BE.  (6)  2  H.  &  C.  258. 

(3)  Keating  and  Byles,  JJ.,  5  B.         (6)  16  C.  B.  N.  S.  430. 
&  S.  155,  157,  169.  (7)  L.  R.  4  Q.  B.  190. 
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the  premises,  to  which  he  was  admittedly  entitled,  but      18^1 
the  depreciation  in  value  of  such  interest,  the  custom       thb 
of  the  public  house  having  in  the  interval  been  greatly     ^^^ 
reduced  by  the  pulling  down  of  neighboring  houses    Barry. 
taken  under  the  company's  statutory  powers.  Held,  that  wunmonm 
he  was  not  entitled  to  compensation  for  such  depreci a- *»««»•■•. 
tion,  it  being  clear  that  no  action  would  lie  by  a  per- 
son whose  business  is  injured  by  reason  of  some  one 
having  acquired  and  pulled  down  the  neighboring 
houses.    In  the  case  of  Reg.  v.  The  Metropolitan  Board 
of  Works  (1),  it  appeared  that  the  occupier  of  premises 
near  the  Thames  had  been  used  to  draw  water  from 
the  river,  and  to  bring  barges  to  a  draw-dock  there, 
as  public  rights  and  not  as  rights  attaching  to  the 
premises.  The  works  of  the  embankment,  then  in  course 
of  construction  by  the  defendants,  caused  an  obstruc- 
tion by  which  access  to  the  river  at  the  place  at  which 
such  rights  had  been  exercised  was  practically  cut  off, 
and  it  was  suggested  that  the  deprivation  would  con- 
tinue until  the  embankment  works   were   completed. 
There  was  no  direct  evidence  as  to  whether  the  obs- 
truction would  be  permanent  or  not.     Held,  not  to  be 
a  case  for  compensation.     The  case  of  The  Metropolitan 
Board  of  Works  v.  The  Metropolitan  Railway  Company 
(2)    turned   upon   the   point   that   the   plaintiffs  had  ' 

acquired  no  right  to  lateral  support  for  the  sewer  that 
was  injured  by  the  construction  of  the  defendants' 
railway,  and  affords  another  example  of  the  application 
of  the  rule  that  where  the  act  complained  of  is  not 
actionable  there  is  no  right  to  compensation.  Brand's 
Case  (3)  illustrates  chiefly  a  different  principle,  but  it 
will  be  convenient  briefly  to  notice  it  here.  In  that  case 
Cumberland  House,  the  property  of  the  respondent's 
wife,  was  not  diminished  in  value  by  the  construction 

(1)  L.  R.  4  Q.  B.  358.  Railway  Company  v.  Brand.    L.R. 

(2)  L.R.  4  C.P.  192.  4  H.L.  171. 

(3)  The  Hammersmiih  and  City 
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1891      of  the  appellants'  railway,  but  it    was  injuriously 

The       aflFected  by  the  operation  of  the  railway,  such  injury 

QuKEN     arising  from  vibration  caused  by  the  passing  of  trains 

Barry,    over  the  railway.     Now  it  will  be  observed  that  the 

premises  were  depreciated  in  value  by  an  act  of  the 


for 

jBdsm«»t.  company,  which,  but  for  the  statute,  would  have 
been  actionable.  The  Court  of  Queen's  Bench  (1)  on 
a  special  case  held  that  the  claim  to  compensation 
was  not  sustainable  (2).  This  decision  was  reversed 
in  the  Exchequer  Chamber  by  Bramwell,  B.,  Keating 
and  Montague  Smith,  JJ.  (Channell,  B.  dissenting)  (8). 
In  the  House  of  Lords  (4),  of  the  judges  summoned, 
Willes,  J.,  Keating,  J.,  Pigott,  B.,  Lush,  J.  (the  latter 
of  whom  on  further  consideration  had  changed  his 
opinion)  and  Bramwell,  B.  thought  the  respondent 
was  entitled  to  compensation,  and  Blackburn,  J.  that  he 
was  not,  and  the  latter  view  prevailed,  being  supported 
by  Lord  Chelmsford  and  Lord  Colonsay  (Lord  Cairns  dis- 
senting). It  was  agreed  that  the  owner's  right  of  action 
had  been  taken  away,  the  operation  of  the  railway 
having  been  legalized,  and  it  was  determined  that  the 
statute,  in  the  case  under  consideration,  made  no  pro- 
vision for  compensation.  The  principle  is  that  a  rail- 
way company  is  not  bound  to  make  compensation  for 
damages  necessarily  caused  by  the  use  of  its  works  for 
the  purposes  authorized  by  the  legislature.  It  is  ne- 
cessary, in  the  discussion  of  this  case,  to  bear  in  mind 
that  no  part  of  the  owner's  property  nor  any  right 
or  interest  therein,  was  taken  or  acquired,  for  in  that 
respect  it  is  distinguishable  from  such  cases  as 
Buccleuch  y,The  Metropolitan  Board  of  Works  (5).  At  first 
sight.  The  City  of  Glasgow  Union  Railway  Company  v. 
Hunter  (6)  would  appear  to  sustain  the  view  that  even 

(1)  Mellor  and  Lush,  JJ.  (4)  L.  R.  4  H.  L.  171. 

(2)  L.  R.  1  Q.  B.  130.  (6)  L.  R.  6  H.  L.  418. 

(3)  L.  R.  2  Q.  B.  223  (6)  L.  R.  2  Sc.  Ap.  78. 
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where  a  part  of  the  claimant's  land  is  taken  he  cannot  1891 
recover  compensation  for  the  depreciation  in  the  value  q^ 
of  that  which  is  left  resulting  from  the  inconvenience  Quekn 
occasioned  by  the  noise  and  smoke  of  trains.  That  ap-  Barry. 
pears  to  have  been  Lord  Hatherly's  opinion,  but  Lord 
Chelmsford  distinctly  rests  his  opinion  on  the  facts 
that  the  claim  did  not  arise  out  of  anything  done  on 
the  land  taken,  nor  in  respect  of  any  property  of  the 
respondent  held  therewrith,  but  from  the  construc- 
tion of  a  railway  bridge  over  the  land  of  another  per- 
son, and  that  no  part  of  the  respondent's  property  had 
been  injured  by  anything  done  on  his  land  over  which 
the  railway  ran  ;  and  Lord  Westbury  expresses  the 
opinion  that  when  part  only  of  premises  is  taken,  the 
residue  being  left  to  the  owner,  all  the  inconvenience 
sustained  by  the  owner  of  the  residue,  in  consequence 
of  the  user  made  by  the  railway  company  of  that 
which  is  taken,  is  a  legitimate  subject  of  consideration 
in  determining  what  is  the  damage  resulting  from  the 
severance  of  the  property.  In  Devlin^ s  Case  (1),  the 
facts  were  that  the  railway  was  brought  into  Hamilton, 
by  consent  of  the  municipality  along  Cherry  Street, 
a  narrow  street  only  thirty  feet  wide,  on  which  the 
claimant  had  a  brick  cottage  and  a  double  frame 
house,  and  she  complained  of  the  great  injury  done  to 
her  by  the  railway  and  its  user, — that  passing  trains 
caused  the  house  to  vibrate  and  the  plaster  to  fall 
off  the  walls.  Held,  following  Brand's  Case  (2), 
not  to  be  a  case  for  compensation.  So,  too,  it  has 
been  decided  that  the  owner  of  a  ferry  is  not 
entitled  to  compensation  for  loss  of  traffic  occasion- 
ed by  the  construction  of  a  railway  bridge  (3).  The 
diversion   of  the  traffic  under  the  circumstances   of 

(1)  In  re  Devlin  and  the  HamUton  224,  over-ruling  iZeg.  v.  The  Cam- 
and  Lake  Erie  Railway  Company,  brian  Railway  Company,  L.R.  6, 
40  U.C.Q.B.  160.  Q.  B.  422  ;  Jones  v.  The  Stanstead, 

(2)  L.R.  4  H.L.  171.  Sheffirrd  and  Gharnbly  Rail,  Co,,  16 

(3)  E(^kim  v.  The  Great  North-  L.  C.  J.  157,  L.  R.  4  P.  C.  98. 
em  Baikcay  Company ^  2  Q.B.D. 
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Mit. 
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1891  Hopkins'  Case  (1)  would  not,  it  was  held,  have  been 
The  actionable  if  the  bridge  had  been  erected  without  the 
Queen  authority  of  the  Act  of  Parliament,  and,  besides,  such 
Barry,  diversion  was  not  occasioned  by  the  construction  of 
the  railway  bridge,  but  by  its  user.  This  case  is  of  course 
very  different  from  that  of  Reg.  v.  The  Great  Northern 
Railway  Company  (2),  where  the  obstruction  of  access 
to  an  ancient  ferry,  appurtenant  to  the  land  injuriously 
affected  by  such  obstruction,  was  held  to  give  the 
owner  of  the  land  a  right  to  compensation.  In  Flem- 
ing V.  The  Newport  Railway  Company  (3)  the  facts 
were,  to  state  them  very  briefly,  that  the  railway 
company  took  none  of  the  appellant's  land  but  the 
line  of  railway  cut  off  access  to  a  way  shewn  on  a 
plan  by  which  his  predecessor  in  title  had  purchased, 
and  thereby  diminished  the  value  of  such  land.  The 
way  in  question  had  not  been  opened,  and  the  seller 
or  superior  was  under  no  obligation  to  open  it.  Held, 
not  a  case  for  compensation.  The  appellant  would 
have  had  no  right  of  action  if  the  statute  under  which 
such  access  was  destroyed  had  not  been  passed. 

If,  on  the  other  hand,  the  access  from  lands  or  pre- 
mises to  a  public  highway  or  navigable  water  on 
which  they  immediately  abut  is  destroyed  or  rendered 
less  convenient,  and  the  value  of  such  lands  or  premises 
is  thereby  depreciated,  the  owner  is  entitled  to  com- 
pensation, for  without  the  statute  he  would  have  had 
a  right  of  action  incident  to  his  ownership  of  such  lands 
or  premises  (4). 

(i;  2  Q.  B.  D.  224.  Q.  B.  208  ;  Bucdeaek  v.  Tht  Mdro- 

(2)  14  Q.  B.  25.  folUan  Board  of  Works,  L.  R.  5  H. 

(3)  8  App.  Cas.  265.  L.  418  ;  Yeomans  v.    The  Gorpor- 

(4)  Reg.  v.  The  Eastern  Counties  ation  of  the  County  of  Wellingtont 
Railway  Company ^  2  Q.  B.  347  ;  43  U.  C.  Q.  B.  522,  and40iit.  Ap. 
The  East  and  West  India  Bock  Com-  301 ;  Bowen  v.  The  Canada  South- 
pany  v.  Gatlkey  3  M.  &  G.  155;  em  RaUivay  Company,  14  Out.  Ap^. 
Moore  v.  Tlie  Great  Southern  and  1  ;  Parhlale  v.  West  12  App.  Cas 
Western  Railway  Company,  10  Ir.  602;  Pion  v.  The  North  Shore  Rail- 
L.  R.46;  Reg.y.TJie  Buffalo  and  Lake  way  Company,  14  Can.  S.C.R.  677, 
Huron  Railway  Company,  23  U.  C.  14  App.  Caa.  612. 
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So,  too,  for  a  like  reason,  he  is  entitled  to  compensa-      1891 
tion  where  the  subjacent  or  adjacent  support  to  which      thk 
as   owner  of  buildings  he  is    entitled    is    interfered    ^^^'^^'-^ 
with    (1);    or  an   easement   or   similar  right  is    de-    Barry. 
stroyed  or  interfered  with  (2),  as,  for  instance,  access 
to  a  ferry  appurtenant  to  the  owner's  land  (3) ;  or  the* 
obstruction  of  a  private  road  (4),  or  of  ancient  lights  (5); 
or  the  diminishing  of  the  flow  of  water  to  which  the 
riparian  owner  has  a  right  (6).    The  owner   is   also 
entitled  to  compensation  where,  bythe  obstruction  of  a 
public  highway  or  navigable  water,  the  right  of  access 
incident  to  the  ownership  of  lands  or  premises  is  inter- 
fered with  or  made  less  convenient,  and  in  consequence 
the  value  of  such   lands   or  premises   is  diminished, 
although   they   do  not   immediately   abut   upon   the 
public  highway  or  navigable  water  where  the  obstruc- 
tion in  question  is  made.     In  Chamber  lain*  s  Case  (Y), 
certain     houses     of    the    plaintiff,    four     of    which 
fronted     on     a     highway  .  and     eight     others     on 
a  new     road     running     at    right     angles    to    such  ^ 
highway,  were  rendered    less    convenient    of   access 
and  less  suitable  for  occupation,  and  were  depreciated 
in  value,  by  the   defendants'  works   which    crossed 
and  obstructed  such  highway,  and  it  was  held  that  he 
was  entitled  to  compensation  for  such  depreciation. 
Chief  Justice  Erie  distinguishes  this  case  from  Ofn^ihyy^s 
by  stating  that  Ogilvy  was  claiming  compensation  for 

(1^  ^ee  The  Metropolitan  Board  of  (5)  Eagle  v.  The  Charing  Gross 

Works  V.  The  Metropolitan  Railway  Railway  Company ^  L.R.  2  C.P.  638  ; 

^(hmpany,l,.R.  4  C.P.  102,  in  which  Clark  v.  The  School  Board  for  Low 

the   plaintiff   failed   because   the  don,  L.R.  9  Ch.  120;  Duke  of  Bed- 

right  did  not  exist.  ford  v.  Dawson,  20  L.R.   Eq.   3.')3. 

(i)  Bucclewhv.  The  Metropolitan  {6}  Bush    v.    Trowbridge    Water 

Board  of  IVarks,  L.R.  5  H.L.  418.  JVorks  Company,  L.R.  19  Eq.  291  ; 

(3)  Reg.  v.   The  Great  Northern  Stone  v.    The  Mayor  of  Yeoml,  2 
Railvsay  Company,  14  Q.B,  25.  C.P.D.  99. 

(4)  Gheer  v.  The  North  Stafford-  (7)  Chamberlain  v.  The  West  End 
^ire  Railway  (7o7nj»a7iy,16Q.B.  912.  of  London  and  Crystal  Palace  Rail- 

toay   Company,  2  B.  &  S.  606,  617. 
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1891  a  personal  inconvenience  or  annoyance  and  not  for 
ThT  injury  to  his  property.  Chamberlain's  Case  is  approved 
yuEKN  jjj  McCarthy's  Case  and  in  that  of  Walker's  Trustees.  In 
Barry.  Beckett's  Case  (1),  which  was  held  to  be  one  for  com- 
RejMons  pensation,  it  appeared  that  the  railway  company  had 
^vdcment.  erectcd  an  embankment  on  a  portion  of  the  highway 
opposite  to  the  plaintiffs  house,  thereby  narrowing 
the  road  from  fifty  to  thirty-three  feet,  impeding  the 
access  of  light  and  air  and  the  approach  to  the  house, 
and  diminishing  its  value.  The  facts  in  McCarthy's 
Case  (2)  were  that  McCarthy  resided  and  carried  on 
business  as  a  carman  and  contractor  for  supplying 
•  builders  with  lime,  bricks  and  other  building  materials, 
and  as  a  dealer  in  sand  and  ballast,  near  a  dock  known 
as  the  Whitefriar's  Dock,  which  was  a  draw-dock  lead- 
ing into  the  River  Thames.  This  dock  was  a  free  and 
open  public  dock,  and  was  largely  used  by  the  plaintiff 
in  the  way  of  his  business.  But  he  had  no  right  or 
easement  in  the  dock  other  than  as  one  of  the  public, 
nor  was  there  appurtenant,  or  otherwise  belonging  to 
his  premises  any  other  right  or  privilege  in  or  to  the 
dock.  The  plaintiffs  premises  were  only  twenty  feet 
distant  from  the  head  of  the  dock,  which  was  three 
hundred  and  fifty-two  feet  long,  and  thirty  feet  wide 
at  its  head  and  forty-six  feet  wide  at  its  outlet  into 
the  Thames.  By  reason  of  their  proximity  to  the  dock, 
and  the  access  thereby  given  to  and  from  the  Thames, 
the  premises  were  more  valuable  to  sell  or  occupy  with 
reference  to  the  uses  to  which  any  owner  might  put 
them.  In  the  execution  of  the  works  authorized  by 
the  Thames  Embankment  Acts,  a  solid  embankment  was 
carried  along  the  fore-shore  of  the  Thames,  thus  per- 
manently stopping  up  and  destroying  Whitefriar's 
Dock.     By  reason  thereof  access  through  the  dock  to 

(1)  BeckeU  v.  The  Midland  RaU-    (2)  The  Maropolit&n  Board  of  Wcrh 
way  Company,  L.  R.  3  C.   P.  82  ;    v.  McCarthy,  L.  R.  7  H.  L.  243. 
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and  from  the  Thames  was  destroyed,  and  the  plain-  1891 
tiflTs  premises,  either  to  sell  or  occupy  with  reference  xhb 
to  the  uses  to  which  any  owner  or  occupier  might  put  Q"'''^*' 
them  in  their  then  state  and  condition,  were  per-  Barrt. 
manently  damaged  and  diminished  in  value.  Held,  R«.„«on« 
to  he  a  case  for  compensation  ;  the  test  submitted  by  ruttxmeat. 
Mr.  Thesiger,  of  counsel  for  the  claimant,  being  gener- 
ally  accepted,  that  where  by  the  construction  of  works 
there  is  a  physical  interference  with  any  right,  public 
or  private,  which  the  owners  or  occupiers  of  property 
are  by  law  entitled  to  make  use  of  in  connection  with 
such  property,  and  which  right  gives  an  additional 
market  value  to  such  property,  apart  from  the  uses  to 
which  any  particular  owner  or  occupier  might  put  it, 
there  is  a  title  to  compensation  if,  by  reason  of  such 
interference,  the  property,  as  property,  is  lessened  in 
value.  McCarthy's  Case  (1)  was  followed  in  The  Cale- 
donian Railway  Company  v.  Walker's  Trustees  (2)  in 
which  the  facts  were,  to  state  them  perhaps  too  briefly, 
that  the  respondents  were  possessed  of  a  spinning  mill 
ninety  yards  from  an  important  main  thoroughfare  in 
Glasgow,  having  parallel  means  of  access  on  the  level 
from  two  sides  of  the  mill  to  such  thoroughfare.  The 
railway  company  under  their  Special  Act  cut  off* entirely 
one  access  substituting  therefor  a  deviated  road  over  a 
bridge  with  steep  gradients ;  and  the  other  access  they 
diverted  and  made  less  convenient.  But  none  of  the 
operations  were  carried  on  ex  adverso  the  premises. 
Held,  that  the  owners  were  entitled  to  com- 
pensation. In  the  case  of  McPherson  v.  The  Queen 
(3),  decided  in  this  court  in  the  same  year  but 
a  few  weeks  earlier  than  the  decision  of  the 
House  of  Lords  in  the  case  of  Walker's  Trustees,  Mr. 
Justice  Fournier  held  the  suppliant  was  entitled  to 

(1)  L.R.  7  H.L.  243.  (2)  7  App.  Cas.  269. 

(3)  1  Ex.  C.  R.  63. 
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compensation  where  his  premises  had  been  diminished 
in  value  by  an  authorized  interference  with  his  access 
thereto  by  a  public  street,  the  grade  of  which  was 
raised  several  feet.  There  were  other  grounds  on 
which  the  judgment  in  that  case  was  rested,  but  I 
mention  this  only  to  add  that  in  the  case  of  Paint  v.  The 
Queen  (1),  in  which  the  Supreme  Court  dismissed  the 
cross-appeal  of  the  crown  as  well  as  the  appeal,  I  took 
into  consideration  as  one  element  of  damage  the  incon- 
venience arising  from  the  steeper  grades  existing  on  a 
highway  substituted  for  one  theretofore  used.  But  in 
Painfs  Case  part  of  his  lands  was  taken,  and  it  was 
not  a  case  of  injurious  affection  only,  and  the  rules  as 
to  the  measure  of  damages  are  not  under  the  decisions 
the  same  in  the  two  cases.  It  will  be  observed, 
however,  that  it  was  not  decided  in  Walker^s  Case  that 
a  mere  change  of  gradient  in  a  highway  would  give  a 
right  to  compensation  (2).  Re  Wadham  and  the  North 
Eastern  Railway  Company  (3)  is  an  authority,  primarily, 
for  the  proposition  that  the  measure  of  damages  for  the 
injurious  affection  of  property  is  the  depreciation  in  its 
value  as  a  marketable  article  to  be  employed  for  any 
purpose  to  which  it  may  legitimately  and  reasonably 
be  put,  but  it  also  illustrates  the  principle  that  premises 
are  injuriously  affected  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1845,  where  the  street  upon 
which  they  are  situated  is  stopped  up  by  the  works  of 
the  company. 

But  while  an  obstruction  of  access  by  a  public  road 
or  navigable  water  to  private  property  need  not,  to  sus- 
tain a  claim  to  compensation,  be  opposite  to  such  pro- 
perty, it  must  be  proximate  and  not  remote  (4).  In 
McCarthy's  Case  (5)  the  point  at  which  access  to  the 

(1)  2  Ex.  C.  R.  157.  The  Caledonian  Hailioay  Company 

(2)  7  App.  Cas.  260,  274.  v.  Walker's  Trustees,  7  App.  Cas. 

(3)  14  Q.  B.  D.  747.  285,  and  Lord  Blackbura  at  p.299, 

(4)  Per  Lord  Selborne,  L.  C.  in        (5)  L.R.  7  H.L.  243. 
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river  Thames  was  obstructed,  was  distant  three  hundred  1891 

and  seven ty-i  wo  feet  from  the  premises  affected,  and  the 

in  Walker^s  Trustees  (1)  the  interference  took  place  at  Queen 

a  point  distant  two  hundred  and  seventy  feet  from  the  Barky. 

There  are  of  course  a  large  number  of  cases,  which  *»*«■' 
have  not  arisen  under  statutes  making  provision  for  "" 
compensation  for  lands  taken  or  injuriously  affected 
by  railways  or  other  works,  that  illustrate  the  principles 
by  which  the  right  to  compensation  under  such 
statutes  is  determined.  I  shall  refer  to  a  few  of  such 
cases  only.  The  obstruction  of  a  common  highway,  by 
which  customers  are  prevented  from  going  to  a  col- 
liery, whereby  the  benefit  of  the  colliery  is  lost  and  the 
coal  dug  up  depreciated  in  value  is  such  a  special  damage 
as  will  enable  the  owner  to  maintain  an  action  for  a 
public  nuisance  (2);  and  for  a  like  reason  the  owner  of 
houses  who,  through  an  obstruction  of  a  highway,  loses 
his  tenants  and  the  profits  of  his  houses,  may  have 
his  action  (3).  Lord  Chelmsford  in  Rickety. Metropolitan 
Railway  Company  (4)  questions  the  decision  in  Baker's 
Case,  but  in  Beckett  v.  The  Midland  Railway  Company 
(5),  decided  later  in  the  same  year,Willes,  J.,commenting 
upon  the  observations  of  Lord  Chelmsford,  expresses 
the  opinion  that  it  is  well  decided.  In  Oreasley  y. 
Codling  (6)  it  was  decided  that  one  who  was  delayed 
four  hours  by  an  obstruction  in  a  highway,  and  thereby 
prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed, 
might  maintain  an  action  against  the  obstructor. 
But  in  a  later  case  it  was  decided  that  in  order 
to  maintain  an  action  for  obstructing  a  public  way 

(1)  7  App.  Gas.  259.  mond  491. 

(2)  Ivestm,  v.  Mwm,  1  Ld.  Ray-  (4)  L.R.  2  H.L.  188. 
mond 486.  (5)  L.R.  3  C.P.  100-101. 

(3)  Baker  v.  Mom.  1  Ld.  Ray-  (6)  2  Bing.  263. 
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1891  the  plaintiff  must  suffer  some  substantial  damage 
The  peculiar  to  himself,  beyond  that  suffered  by  the  rest  of 
Queen  j-j^^  public  who  use  the  way  ;  and  where,  in  an  action 
Barky,  for  obstructing  a  public  way,  the  plaintiff  proved  no 
damage  peculiar  to  himself  beyond  being  delayed  on 
several  occasions  in  passing  along  it,  and  being  obliged, 
in  common  with  every  one  else  who  attempted  to  use 
it,  either  to  pursue  his  journey  by  a  less  direct  road  or 
else  to  remove  the  obstruction,  it  was  held  that  he  was 
not  entitled  to  maintain  his  action  (1).  The  fsjctB  in 
the  case  of  Wilkes  v.  The  Hungerford  Market  Company 
(2)  were  that  the  plaintiff,  a  book-seller,  having  a 
shop  by  the  side  of  a  public  thoroughfare,  suffered  loss 
in  his  business  in  consequence  of  passengers  having 
been  diverted  from  the  thoroughfare  by  defendants  con- 
tinuing an  authorized  obstruction  across  it  for  an  un- 
reasonable time,  and  it  was  held  that  this  was  a  dam- 
age sufficiently  of  a  private  nature  to  form  the  subject 
of  an  action ;  but  the  authority  of  the  case  is  questioned 
by  Chief  Justice  Erie  in  Rickefs  Case  (3),  and  by  Lord 
Chelmsford,  L.C.  in  the  same  case  in  the  House  of 
Lords  (4),  and  in  Beckelfs  Case  (5)  "Willes,  J.  expresses 
the  opinion  that  it  was  over-ruled  by  RickeCs  Case. 

The  right  of  navigating  a  tidal  river  is  common  to 
the  subjects  of  the  realm,  but  it  may  be  connected 
with  a  right  to  the  exclusive  access  to  particular  land 
on  the  bank  of  a  river,  and  the  latter  is  a  private  right 
incident  to  the  enjoyment  of  the  land, — the  invasion  of 
which  may  form  the  ground  for  an  action  for  damages. 
The  right  of  the  riparian  owner  to  the  use  of  the 
stream  does  not  depend  upon  the  ownership  of  the 
soil  of  the  stream  (6). 

(1)  WinterboUom  v.  L(yrd  Dtfrby,  (4)  L.  R.  2  H.  L.  188. 
L.  R.  2  Ex.  316,  1867  ;  Baird  v.  (5)  L.  R.  3  C.  P.  86-100. 
fFUson,  22  U.  C.  C.  P.  491,  1872.  (6;  Lyon    v.    The   FiAmongm' 

(2)  2  Bing.  N.  C.  281.  Company,  1  App.  Caa.  662. 

(3)  5  B.  &  S.  161. 
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Now,  with  reference  to  the  case  under  consideration,      ^s^i 
it  has  been  seen  that  the  defendants  are  the  owners  of      thb 
lands  situate  on  Kempt  Road,  in  the  City  of  Halifax,    Q"*^^ 
which  they  hold  for  sale  as  building  lots.    The  value    Barry 
of  such  lands  to  be  used  for  that  purpose  depends  r«i«soiw 
largely,  no  doubt,  upon  the  frontage  on  the  street  men- 
tioned.    By  the  construction  of  the  railway  siding  in 
question  upon  the  sidewalk  contiguous  to  such  lands, 
access  thereto  and  such  frontage  have  been  interfered 
with.     It   is  clear,   I   think,   that   the  owners   have 
suffered  damages  not  only  greater  in  extent  but  differ- 
ent in  kind  from  those  to  which  others  of  Her  Majesty's 
subjects  having  occasion  to  use  the  Kempt  Road  are 
exposed.  Their  right  of  access  to  the  property  has  been 
interfered  with,   and  for  such  an  interference  they 
might,  but  for  the  statute,  have  maintained  an  action ; 
and  the  official  referee  has  found,  and  I  think  rightly, 
that  by  reason  of  such  interference  the  property  has 
been  lessened  in  value.     Under  these  circumstances,  I 
entertain  no  doubt  that  the  defendants  are  entitled  to 
compensation. 

With  reference  to  the  amount  of  compensation,  it  is 
established  by  the  decisions  under  the  Lands  Clauses 
Consolidation  Acts,  though  possibly  there  is  still 
ground  for  some  discussion,  that  in  cases  of  injurious 
affection  only,  the  owner  is  not  entitled  to  compen- 
sation for  injury  arising  from  the  operation  of  the 
authorized  works,  but  only  for  loss  arising  from  their 
construction.  In  the  present  case,  however,  the 
official  referee  has  found  that  the  lands  have  been 
diminished  in  value  by  reason  of  the  construction  of 
the  work ;  and  he  has  assessed  compensation  at  an 
amount  which,  in  his  opinion,  will  be  sufficient  to 
enable  the  owners  of  the  property  to  obtain  convenient 
access  thereto.  That  having  been  done,  he  thinks  no 
further  depreciation  will  arise  by  reason  of  the 
23H 


for 


35C         EXCHEQUER  COURT  REPORTS.     [VOL.  II. 

1891  operation  of  the  railway  siding.  This  finding  renders  it 
^Yre  unnecessary,  therefore,  to  consider  whether  The  Govern- 
Queen  ^^^^  Railways  Act,  1881,  under  which  the  siding 
Babry.  was  constructed,  is  wider  in  terms  than  the  Imperial 
Lands  Clauses  Consolidation  Acts,  or  makes  provision 
for  compensation  in  a  case  of  injurious  afifection  where 
no  title  to  compensation  would  arise  under  such  Acts 
(1).  The  official  referee  in  his  first  report  found  that 
85  lots,  83  feet  wide,  are  injuridusly  affected  by  the 
construction  of  the  siding,  and  in  his  second  report  he 
intimates  that  further  evidence  taken  shows  that  36 
lots  are  so  affected  ;  but  it  is  clear,  I  think,  and 
counsel  for  defendants  admits,  that  the  number  of  lots 
so  affected  is  83.  Making  allowance  for  this  obvious 
error  and  adding  interest  to  date  upon  what  I  under- 
stand to  be  the  principal  sums  at  which  compensation 
was  assessed  by  the  official  referee,  I  find  that  the 
defendants  are  entitled  to  compensation  as  follows  : — 
In  respect  of  lot  5a  to  $79.90,  in  respect  of  lot  1  to 
$127.84,  and  in  respect  of  the  injurious  afifection  of  the 
property  upon  Kempt  Road  to  $2,636.70.  There  will 
be  a  declaration  that  the  title  to  the  lands  expropriated 
is  vested  in  the  crown  as  claimed  in  the  information. 
The  question  of  the  respective  interests  of  the  defen- 
dants in  the  compensation  money  has  not  been  con- 
sidered, and  leave  is  reserved  for  any  person  interested 
to  apply  for  further  directions.  The  defendants  are 
entitled  to  their  costs. 

Judgment  for  defendants  with  costs. 

Solicitor  for  plaintiff* :   TT.  F,  Parker. 

Solicitors  for  defendants :  Ross,  Sedgewick  Sf  Mackay 


(1)  44  Vic.  c.  26,  8.  3, 8ub-sec.  6  ;  s.  5,  sub-sec.  15  ;  ss.  15,  27,  30. 
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.    *       WILLIAM  MALCOLM Defendant. 

Injuriout  affection  of  property  hy  constmolwn  of  pvhlic  voork — Ohttrvxtion 
of  access — Right  to  com]»ensatio7i — Waiver. 

The  defendant  was  the  owner  of  a  dwelling-house  and  property  front- 
ing on  a  public  highway.  In  the  construction  of  a  Government 
railway,  the  crown  erected  a  bridge  or  overhead  crossing  on  a  por- 
tion of  the  highway  in  such  a  manner  as  to  obstruct  access  from 
sucb  highway  to  defendant's  property,  which  he  had  theretofore 
freely  enjoyed. 

Held,  that  the  defendant  was  entitled  to  compensation  under  The  Gov- 
eminent  Bailways  Act  and  The  Exyrofriation  Act,  Beckett  v.  The 
Midland  Eailtcay  Company  (L.R.  3  C.P.  82)  referred  to. 

2.  The  defendant,  and  a  number  of  other  persons  interested  in  the  man- 
ner in  which  the  crossing  was  to  be  made,  met  the  Chief  Engineer 
of  Government  railways  and  talked  over  the  matter  with  him. 
The  defendant,  who  does  not  appear  to  have  taken  any  active  part 
in  the  discussion,  and  the  other  persons  mentioned  wished  to  have 
a  crossing  at  rail  level  with  gates  ;  but  the  Chief  Engineer  declin- 
ing to  authorize  such  gates,  it  was  decided  that  there  should  be  an 
overhead  crossing  with  a  grade  of  one  in  twenty.  Subsequently 
the  defendant  signed  a  petition  to  have  the  grade  increased  to 
one  in  twelve,  as  the  interference  with  the  access  to  his  property 
would  in  that  way  be  lessened.  The  prayer  of  the  petition  was 
not  granted. 

Held,  that  by  his  presence  at  such  meeting  the  defendant  did  not  waive 
his  right  to  compensation. 

3.  The  right  of  way  for  the  line  of  railway  had  been  previously  ac- 
quired by  the  Western  Counties  Railway  Company,  and  the  de- 
fendant's predecessor  in  title  had  been  paid  the  damages  awarded 
to  him.  But  it  was  clearly  shown  that  at  the  time  when  such 
damages  were  assessed  there  was  no  intention  to  construct  an  over- 
head bridge,  and  that  they  were  assessed  on  the  understanding 
that  there  was  to  be  a  crossing  at  rail  level. 


THE  QUEEN,  on  the  Information  of  )  i89i 

THE  Attorney-General  for  the>    Plaintiff 
Dominion  of  Canada 

AND 


Sep.  17, 
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1891       Hdd,  that  the  defendant  was  not,  by  reason  of  such  payment,  jirecluded 
^J7^  from  recovering  compensation  for  injuries  occasioned  by  the  over- 

QUEEN  head  bridge. 

Malcolm.    IHIS   was   an   information  filed    by   Her  Majesty's 

Ht«T^«m  -A.ttorney-General  for  the  Dominion  of  Canada  under 

of  yaeu.   The  Expropriation  Act  (1),  in  a  matter  of  the  injarious 

affection  of  lands  arising  from  the  construction  of  a 

bridge    or   overhead  crossing  on  the  Annapolis  and 

Digby  Railway  at  Annapolis,  N.  S. 

By  the  inform ation-it  was  alleged,  inter  alia,  that : 
By  the  Act  of  the  Parliament  of  Canada,  52  Victoria, 
chapter  8,  the  Minister  of  Railways  and  Canals  was 
authorized  to  build  and  complete  the  railway  betwe^i^ 
Annapolis  and  Digby,  N.S.,  the  construction  of  which 
had  been  previously  provided  for  by  50  Victoria  <5.  25 ; 
and  by  the  first  mentioned  Act,  the  Minister  wa^  *^' 
thorized  to  take  all  such  proceedings  for  the  buil^^^S 
and  completing  of  the  said  railway  as  might  be  rB-^ces- 
sary  under  the  provisions  of  The  Government  Bai^^^^^ 
Act  or  The  Expropriation  Act  or  any  Acts  amendin  ^  ^"^ 
same. 

Subsequently,  in   pursuance  of  the  said  Act&  -^ 
railway  was  duly  constructed  by  Her  Majesty  the  (J."^^^^ 
represented  in  that  behalf  by  the  said  Minister  of  I!!P^ 
ways  and  Canals. 

The  said  railway  at  or  near  the  point  where  the  '^^  * 


enters  the  town  of  Annapolis  passes  over  and  acroF-  ^^ 
public  highway  known  as  St.  Q-eorge  Street,  and 


«yft'<^ 

Majesty  has  constructed  in  the  line  of  the  said  high  "^^  /^ 

an  overhead  crossing  or  bridge  of  timber  trestle-v^^ 

with  approaches  having  a  grade  of  one  foot  in  tw^^  ^  ^ 

and  made  of  solid  embankment  to  a  point  four      ^ 

above  the  street  level. 

j)le 


The  defendant  claims  to  be  the  owner  in  fee  sii 
of  certain  lands  and  premises  situate  in  the  neigh 

(1)  52  Vic.  c.  13,  8.  25. 
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hood  of  the  said  crossing  and  described  as  follows  : —      1891 
Bounded  on  the  north  by  St.  Q-eorge  Street  aforesaid,      the 
on   the  south   by  the   property   of  George  Timothy     Q^^^ 
Bohaker,  on  the  east  by  the  line  of  the  said  railway,  Malcolm. 
and  on  the  west  by  the  Post  road  to  Digby.  se»t«nent 

The   defendant   with   certain    other  abutting   and  ^^  ''— ^' 
neighboring  proprietors  requested  that  the  said  crossing 
should  be  constructed  in  manner  as  aforesaid,  and  as- 
sented to  and  acquiesced  in  the  details  and  particulars 
of  such  construction. 

The  defendant  claims  that  the  construction  of  the 
railway  across  the  said  highway  and  the  construction 
thereupon  of  the  said  crossing  has  injuriously  affected 
the  lands  and  premises  above  described. 

Her  Majesty  the  Queen  denies  that  the  said  lands 
and  premises  or  that  any  part  thereof  has  or  have  been 
so  injuriously  affected. 

Under  the  provisions  of  chapter  81  of  the  Acts  of  the 
Legislature  of  the  Province  of  Nova  Scotia  for  the  year 
18*70,  entitled  "iln  Act  to  incorporate  the  Western  Coun- 
ties Railway  Company ^'^  and  under  the  provisions  of  c.  70 
of  The  Revised  Statutes  of  Nova  Scotia,  third  series,  and 
the  Acts  in  amendment  thereof,  and  under  the  provi- 
sions of  chapter  41  of  the  Acts  of  the  said  Legislature 
passed  in  the  year  1877,  entitled  **  An  Act  to  appoint  Com- 
missioners  to  re-appraise  damages  for  Railway  property 
in  the  County  of  Annapolis,^^  one  Captain  John  Ling- 
ram,  under  whom  the  defendant  claims,  made  a  claim 
for  and  received  compensation  for  damages  sustained 
by  the  lands  in  question  in  this  action  by  reason  of  the 
construction  of  said  railway,  and  such  compensation 
(to  wit,  the  sums  of  $40  and  $40)  was  awarded  to  the 
said  Captain  John  Lingram,  and  operates  as  full  satis- 
faction of  the  claim  of  the  defendant  in  this  action. 

Her  Majesty  the  Queen  does  not  admit  that  the  de- 
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1891      fendant  had  or  has  any  estate,  right,  title  or  interest  in 

The       said  lands  and  premises  or  any  part  thereof. 

yuKKN         pfgj.  Majesty  The  Queen  is  ready  and  willing  to  pay 

Malcolm,  to  the  defendant,  or  to  any  person  or  persons  who  may 

(9tAtement  prove  to  be  entitled  thereto,  such  sum,  if  any,  as  he  or 

of  jpacui.  ^jj^^y  ^^y  respectively  prove  to  be  entitled  to,  in  full 

satisfaction  and  discharge  of  all  claims  of  the  defendant 
or  any  of  such  persons  in  respect  of  damage,  or  loss,  if 
any,  that  may  have  been  sustained  by  the  defendant  or 
any  of  such  persons  by  reason  of  the  construction  of  the 
said  railway  across  the  said  highway,  and  the  construc- 
tion thereupon  of  the  said  crossing  or  by  reason  of  the 
said  lands  and  premises  being  injuriously  affected 
thereby. 

Her  Majesty  The  Queen  is  not  aware  of  any  other 
facts  material  to  the  consideration  and  determination 
of  the  questions  involved  in  the  matters  aforesaid. 

By  his  answer  to  the  information  the  defendant 
pleaded,  inter  alia,  as  follows : — 

The  defendant  denies  that  he  with  certain  other 
abutting  and  neighboring  proprietors,  or  at  all,  ever 
requested  that  the  said  crossing  should  be  constructed 
in  manner  as  set  out  in  the  information,  and  defendant 
denies  that  he  ever  in  anyway  assented  to  or  acquiesced 
in  the  details  and  particulars  of  such  construction. 

The  defendant  says  that  he  is  the  owner  in  fee  simple 
of  the  lands  and  premises  described  in  the  said  infor- 
mation, that  the  same  are  unencumbered,  and  that  the 
said  lands  have  a  frontage  of  sixty-seven  feet  on  Saint 
Q-eorge  Street  in  the  town  of  Annapolis.  The  build- 
ings on  said  lands  consist  of  a  valuable  dwelling  house, 
barn  and  outbuildings. 

The  defendant  charges  and  claims  that  the  said  lands 
and  premises  are  injuriously  affected  and  their  value 
destroyed  by  the  construction  of  the  said  crossing  for 
the  following,  among  other  reasons  : 
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(a,)  The  said  crossing  having  an  elevation  of  fifteen      IS91 
feet  or  thereabouts  above  the  natural  level  of  Saint      thb 
George  Street  in  front  of  the  said  lands,    all  access    ^^^^"^^ 
thereto  with  horses  and  carriages  is  cut  off  and  des-  Malcolm. 
troyed  and  access  by  foot  is  hindered.  st«t«meat 

{b.)  The  said  Saint  George  Street  was,  until  the  erec-  ^^  ■'*«<■- 
tion  of  the  said  crossing,  the  principal  street  and 
business  thoroughfare  in  the  town  of  Annapolis,  and 
the  said  lands  were  of  great  value  in  that  they  had  a 
firontage  on  the  said  street;  but  the  said  crossing  has  des- 
troyed the  said  street  as  a  thoroughfare,  at  least  in  front 
of  said  lands. 

(c)  The  said  lands  and  premises  have  been  greatly 
injured  by  reason  of  the  obstruction  of  said  crossing 
in  front  of  said  lands  and  the  impossibility  of  access 
thereto. 

(d.)  For  the  reasons  aforesaid  the  said  lands  and  pre- 
mises are  rendered  valueless  as  a  residence,  or  for  any 
use  to  which  otherwise  they  might  reasonably  be  put. 

No  sum  whatever  has  been  tendered  the  defend- 
ant by  or  on  behalf  of  Her  Majesty  as  compensation  for 
the  damages  herein  complained  of. 

The  defendant  claims    that    it  may  be    adjudged 
and  decreed  that  he  is  entitled  to  payment  by  Her  Ma- 
jesty of    the  sum   of  $2,000   damages,    and  interest 
\  thereon,  as  compensation  for  the  injuries  to  the   said 

!  lands  and  premises  by  reason  of  the  construction  and 

^  operation  of  the  said  crossing,  and  his  costs  of  suit. 

Such  of  the  facts  in  evidence  as  are  pertinent  to  the 
issues  raised  are  stated  in  the  judgment. 

June  2nd,  1891. 
Parker  and  Ruggles  for  plaintiff ; 

Ritchie^  Q.C.  and  Robertson  for  defendant. 

BuBBiDGE,  J.  now  (September  lYth,  1891)  delivered 
judgment. 


^ 
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1891  It  is  not  denied  that  the  defendant's  property  is  in- 

Thb     juriously  affected  by  the  construction  of  the  overhead 

Queen    bridge  or  crossing  mentioned  in  the  pleadings,  and 

Malcolm,  that  if  such  construction  had  not  been  authorized  by 

]t«Moiia    statute,  the  defendant  would  have  had   a  right  of 

for 

action  against  the  persons  who  constructed  such  bridge 
or  crossing.  The  case  is  not,  I  think,  distinguishable 
in  principle  from  Beckett  v.  Midland  Railway  Company 
(1).  This  was  practically  admitted  on  the  argument, 
but  it  was  said,  first,  that  the  defendant  acquiesced  in 
the  execution  of  the  works  complained  of ,  and  secondly, 
that  his  predecessor  in  title  received  compensation 
which  must  be  taken  to  have  included  the  damages 
that  the  defendant  now  claims. 

As  to  the  first  point,  it  appears  that  the  defendant 
was  one  of  a  number  of  persons  residing  at  Annapolis, 
who,  being  interested  in  the  manner  in  which  the  cross- 
ing in  question  was  to  be  made,  met  the  Chief  Engineer 
of  Government  railways  at  the  Resident  Engineer's 
office  and  talked  over  the  matter  with  him.  The 
defendant,  who  does  not  appear  to  have  taken  an  active 
part  in  the  discussion,  and  the  other  persons  mentioned 
wished  to  have  a  crossing  at  rail  level  with  gates. 
But  the  Chief  Engineer  declining  to  authorize  such 
gates,  it  was  decided  that  there  should  be  an  overhead 
crossing  with  a  grade  of  one  in  twenty.  Subsequently, 
the  defendant  signed  a  petition  to  have  the  grade 
increased  to  one  in  twelve,  as  the  interference  with 
access  to  his  property  would  in  that  way  be  lessened. 
The  prayer  of  the  petition  ^as  not  granted.  Now,  it 
appears  to  me  that  there  is  nothing  in  what  took  place 
in  reference  to  this  matter  that  could  justly  be  held 
to  have  deprived  the  defendant  of  any  right  to  com- 
pensation that  he  may  have  had. 

The  Minister  of  Railways  was  acting  under  statutory 

(1)  L.R.  3  C.P.  82. 
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powers  that  provided  for  compensation  where  lands 
were  taken  or  injuriously  affected.  The  defendant 
coald  not  have  prevented  his  exercise  of  such  powers, 
and  had  no  alternative  but  to  acquiesce.  In  so  far  as 
his  presence  at  the  meeting  at  the  Resident  Engineer's 
office  may  be  taken  as  an  approval  of  the  constmctioa  ■: 
of  the  works  that  have  occasioned  the  injury,  it  must,  I 
think,  be  taken  to  hare  been  given  subject  to  the  provi- 
sions of  the  statute  with  reference  to  compensation. 
I  do  not  think  that  such  acquiescence  as  would 
deprive  one  of  a  legal  right  has  been  established  (1). 

On  the  second  point,  if  it  had  been  shown  that  the 
plans  used  by  the  Western  Counties  Railway  Company 
disclosed  an  overhead  bridge  or  crossing  at  the  inter- 
section of  the  railway  with  St.  George  Street,  or  perhaps 
if  nothing  had  appeared,  I  should  have  been  inclined 
lo  have  adopted  Mr.  Parker's  view,  and  have  concluded 
that  it  must  be  taken  that  the  damages  paid  to  the 
defendant's  predecessor  in  tille  included  the  deprecia- 
tion of  his  property  resulting  from  the  construction  of 
such  bridge  or  crossing.  But  from  the  evidence  of 
Bichaid  Clark,  one  of  the  commissioners  who  assessed 
snch  damages,  it  appears  that  at  the  time  of  such  assess- 
ment an  overhead  crossing  was  not  contemplated,  and 
that  such  damages  were  assessed  on  the  understanding 
that  the  crossing  was  to  be  at  rail  level. 

It  is  clear,  therefore,  that  the  injuries  now  complained 
of  eonld  not  have  been  foreseen,  and  were  not  included 
in  the  commissioners'  award.  The  case  would  not 
have  been  materially  different,  it  seems  tome,  if  the 
railway  had  been  built  with  a  crossing  at  rail  level  at 
the  point  in  question,  and  if  subsequently  the  over- 
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{\)  TTit  Co7uen;alor$  of  th>  River  15   Cli.    Div.  SB;  BtttTand  v.  The 
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1891      head  bridge  or  crossing  had  been  constructed  as  a  new 
Thk      and  independent  work. 

Queen        There  will  be  a  declaration  that  the  lands  and  pre- 
Malcolm.  mises    mentioned    in    the    information    have     been 
^    injuriously  aflfected  by  reason  of  the  construction  of 
such  overhead  bridge  or  crossing,and  that  the  defendant 
is  entitled  to  sixteen  hundred  dollars  as  compensation, 
and  to  his  costs. 

Judgment  for  defendant  with  costs. 

m 

Solicitor  for  plaintiflf :   W.  F.  Parker. 
Solicitor  for  defendant :  J".  /.  Ritchie. 
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HEB  MAJESTY  THE  QUEEN,  on  the 
Information  of  the  Attorney-Gkn- 

EBAL  FOB  THE  DOMINION    OF  CaNADA, 


HENEY  K.  FISHEE Defendant. 

Inlerfitrenci:  with  fuldie  right  of  7Ulvigati^)n — /njtuiffum  (o  rMfraiii — Jarit- 
rfif  (ion  of  Kxchetpier  Court— fli/ftt  to  avthonsx  lack  xnltTferenee  tiiice 
tht  union  of  the  PTOvmcu—Potitioa  of  PTovincial  Ugidatura  inJh 
nifKt  thereto — Right  of  Ftderai  atUluiritia  to  ecereite  foviert  created 
yrior  to  the  Union. 

An  informalionat  theauit  of  theAUomey-Genernlto  obtain  aiiinjunc- 
tiuti  to  restrain  defendant  from  doing  act^  tliat  interfere  with  and 
teiid  to  destroy  tbe  navigation  of  a  |iub1ic  harbor  is  a  civil  and  not 
a  criminal  proceeding,  and  the  Exchequer  Court  baa  concurrent 
original  jurisdiction uTcr  the Baraeunder 50-51  Vic.  c  l(i,a.  17  (i.) 

2.  A  grant  from  the  crown  which  derogates  from  a  public  right  of 

navigation  is  to  that  extent  void  unless  the  interference  with  such 
navigation  ia  authorized  bj  Act  of  Parliament. 

3.  The  Provincial  legislatures,  since  the  union  of  tlie  Provinces,  cannot 

authorize  such  an  interference. 

4.  Wherever  by  an  Act  of  a  Provincial  legislature  paased  before  the 

Union  authority  is  given  to  the  crown  to  permit  an  interference 
with  the  public  right  of  navigation,  such  authority  is  eierciaible 
by  the  Governor- General  and  not  by  the  Lieutenant-Governor  of 
the  Province. 

IHIS  was  an  information  filed  by  the  Attorney- 
General  for  the  Dominion  of  Canada,  for  an  injunction 
to  restrain  the  defendant  from  obetructing  the  naviga- 
tion of  a  portion  of  Isaac's  Harbor,  in  the  County  oi 
Guysborongh,  N.S. 

The  allegations  contained  in  the  information  were 

as  follows  : — 

1.  "  That  the  public  harbors  in  the  Province  of  Nova 

Scotia  are  now,  and  have  been  since  the  1st  dayot 

July,  A.  1>.  186";,  the  property  of  Her  Majesty  The 

Queen,  represented  in  that  behalf  by  the  Govern 


or  Wmetm. 
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1891  ment  of  the  Dominion  of  Canada,  and  Isaac's  Harbor 

The^  in  the  County  of  Gruysborough,  and  Province  of 

Queen  Nova  Scotia,  aforesaid,  is  now  and  has  been  since 

Fisher.  the   first  day  of  July,  A.  D.    1867,  a  public  and 

stAt«iB«nt  navigable  harbor  and  common  highway,  the  pro- 

perty of  Her  Majesty  the  Queen,  represented  as 
aforesaid,  and  ought  to  be  preserved  for  the  use  of 
the  ships  and  vessels,  boats  and  other  crafts  of  all 
Her  Majesty's  subjects  and  others  to  pass,  repass 
and  navigate  at  their  free  will  and  pleasure  ;  and 
Her  Majesty  The  Queen,  represented  as  aforesaid, 
hath  the  right  of  superintendence  and  prerogative 
over  the  same  for  the  benefit  of  commerce  and  for 
the  common  use  and  enjoyment  of  all  i)er8ons 
resorting  thereto,  and  to  protect  and  preserve  the 
same  from  all  nuisances  and  obstructions  what- 
soever. 

2.  "  That  the  placing,  depositing,  casting,  and  throw- 
ing in  and  upon  the  bed  and  soU  of  the  said  public 
and  navigable  harbor  and  common  highway  of 
large  quantities  of  gravel,  sand,  tailings  and  other 
materials  and  rubbish  is,  and  will  be,  a  great  pre- 
judice to  the  said  public  and  navigable  harbor  and 
common  highway,  and  greatly  obstruct,  impede, 
and  render  less  safe  and  commodious,  and  in  pro- 
cess of  time  may  entirely  destroy,  the  said  navig- 
able harbor  and  common  highway,  and  so  far  pre- 
judice and  annoy  the  same  that  the  ships  and 
vessels,  boats,  and  other  crafts  of  Her  Majesty's 
subjects  and  others  will  not  be  able  to  come  into 
or  go  out  of  the  same. 

3.  "  That  on  the  18th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty  eight, 
and  divers  other  days  from  the  said  date  until  the 
day  of  taking  inquisition  in  a  certain  part  of  the 
said  public  and  navigable  harbor   and  common 
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highway  called  Webb'B  Cove,  in  and  upon  the  bed 
aad  soil  of  the  same,  the  defendant  did  place,  de- 
posit, cast,  and  throw,  and  cause  and  procure  to  be 
jtlaced,  deposited,  cast  and  thrown  divers  large 
quantities  of  gravel,  sand,  tailings  and  other  ma-  si 
terial  and  rubbish,  from  a  crusher  owned  or  • 
operated  by  him  at  said  Isaac's  Harbor,  whereby 
and  by  means  whereof  the  said  public  and  navig- 
able harbor  and  common  highway  was  and  still  is 
greatly  obstructed,  impeded,  and  rendered  less  safe 
and  commodious  to  the  subjects  of  Her  Majesty 
The  Queen,  and  others,  there  passing,  repassing  and 
uEivigating  with  their  ships  and  vessels,  boats  and 
other  crart,  than  the  same  would  have  been  and  of 
right  ought  to  have  been  and  to  be. 

4.  "  The  Attorney-General  on  behalf  of  Her  Majesty 
The  Queen  claims  as  follows  : — 

(a.)  "  An  injunction  to  restrain  the  defendant,  his 
servants  and  agents,  from  the  continuance  or  repe- 
tition of  the  said  injury  to  the  said  public  and 
navigable  harbor  and  common  highway,  or  the 
committal  of  any  injury  of  a  like  kind  in  respect 
of  the  same. 

{b.)  "Such  further  and  other  relief  as  to  this  Honour- 
able Court  shall  seem  meet." 

By  his  answer  ttf  the  information    the  defendant 
pleaded  as  follows  : — 

"  The  defendant  admits  the  allegations  contained  in 
the  first  and  second  paragraphs  of  plaintiff's  in- 
formation. 

2.  "  As  to  the  third  paragraph  of  the  plaintiff's  infor- 
mation the  defendant  says  he  denies  that  on  the 
ISthdayof  July,  A.D.  1888,  or  on  divers  other 
days  from  said  date,  in  the  part  of  the  harbor  called 
Webb's  Cove,  or  in  any  part  of  said  harbor,  that  he, 
in  and  upon  the  bed  and  soil  thereof,  did  place,  de- 
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1891  posit,  cast  and  throw,  or  did  canse  or  procure  to  be 

The  placed,  deposited,  cast  or  thrown,  large  quantities 

Queen  ^^  ^^^j  quantity,  of  gravel,  sand,  tailings  and  other 

Fisher.  material  and  rubbish  from  a  certain  or  any  crusher 

statement  Operated  by  the  defendant  at  said  Isaac's  Harbor. 

3.  "  The  defendant  repeats  paragraph  two  of  his  de- 
fence and  denies  that  he  committed  the  alleged 
trespasses  or  any  of  them,  or  that  any  act  committed 
by  him  has  caused  the  said  public  harbor  to  be  ob- 
structed, impeded  or  rendered  less  safe  and  com- 
modious to  the  subjects  of  Her  Majesty  the  Queen, 
or  others,  navigating,  or  intending  to  navigate,  the 
said  harbor." 
Issue  joined. 

The  court,  under  the  evidence,  found  for  the  plaintiff 
on  the  issues  of  fact  raised  by  the  third  paragraph  of 
the  information  and  the  second  and  third  paragraphs  of 
the  answer. 

August  18th  and  19th,  1891. 

Harrington^  Q.C.  for  the  defendant : 

1st,  The  court  has  no  jurisdiction  in  this  case.  The 
court  is  the  creature  of  the  statute  60-51  Vic.  c.  16,  and 
by  sections  15,  16  and  17  of  that  statute  we  find  that 
the  jurisdiction  is  confined  to  cases  of  a  strictly  civil 
nature.  The  subject  matter  of  this  suit,  as  indicated 
in  the  information,  is  essentially  a  criminal  one.  The 
acts  complained  of  here  constitute  an  offence  which 
would  sustain  an  indictment.  This  is  not  a  case  wherein 
any  question  arises  as  to  a  matter  of  private  right,  but  it 
is  rather  a  matter  affecting  the  proprietary  rights  of  the 
crown  considered  as  a  trustee  for  the  public  interest. 

2ndly.  The  evidence  does  not  show  that  the  acts 
complained  of  constitute  an  obstruction  to  navigation. 
It  is  merely  established  that  the  accumulation  of  sand 
from  the  crusher  has  made  an  enlargement  or  extension 
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of  the  shore.    The  harbor  may  be  narrowed,  but  it  doea 
not  follow  that  navigation  has  been  obstracted. 

3rdly.  The  acts  complained  of  were  done  under  the 
anthority  of  s  lease  from  the  crown,  represented  by 
the  Commissioner  of  Public  Works  and  Mines  for  the  a 
Province  of  Nova  Scotia.  This  lease  was  issued  nnder 
the  provisions  of  The  Revised  Statutes  of  Nova  Scotia, 
5th  series,  chapter  7,  which  is  merely  a  re-enact- 
ment of  a  statute  passed  by  the  Legislature  of  Nova 
Scotia  prior  to  Confederation. 

4thly.  There  are  no  safficient  grounds  shown  in 
the  information  upon  which  the  court  might  grant  an 
injunction.  It  is  not  alleged  that  the  acts  complained 
of  are  being  continued  by  the  defendant,  nor  that  the 
injury  is  irreparable  or  insusceptible  of  being  compen- 
sated for  by  damages  in  an  action  of  trespass. 

dthly.  The  place  where  the  sand  has  accumulated  is 
not  a  public  highway.  The  cove  beyond  it  is  only  used 
for  the  purpose  of  mooring  vessels.  Only  so  much  of  a 
river  can  be  called  a  highway  as  is  used  for  the  pur- 
pose of  communication  between  one  place  and  another. 
.  Cites  Bourke  v.  Davis  (1). 

Sitckie  for  plaintiff: 

This  is  undoubtedly  a  civil  proceeding.  In  England 
such  actions  have  always  been  brought  on  the  Equity 
side  of  the  Exchequer  Court. 

Any  obstruction,  however  slight,  is  sufficient  to 
found  the  remedy  sought  in  the  information.  (Cites 
Moore  on  the  Foreshore  (2);  Attorney- General  v.  Bur- 
ridge  (3) ;  Attomey-General  v.  Pa/meter  (4)  ;  Attorney 
Oeneral  v.  Earl  Lonsdale  (5) ;  Atlnrney-General  v.  Terry 
(6) ;  Wood's  Law  of  Nuisances  (7)  ;  Attorney-General  v. 
Harris  (8j ;  Attorney  General  v.  International   Bridge 

(1)  44  C!b.  D.  110.  (5)  L.E.  7  Eq.  377. 

(2)  P.  614,  et  aeq.  (6)  9  Ch.  Ap.  423. 

(3)  10  Price  350.  (7)  P.  574. 

(4)  10  Price  37B.  (8)  33  U.C.  Q.  B.  94. 
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1891       Co.  (1)  ;  Holman  v.  Green  (2)  ;  British  North  America 
The       -Act,  sec.  108). 

Queen        rpj^^  j^^^g^  relied  on  by  the  defendant  is  void  in  so 

Fisher,    far  as  it   seeks   to  empower   him  to  interfere    with 

Arrnmene  the  pubUc  right  of  navigation.     It  was   made  since 

— ^     '  Confederation  in   virtue  of  an  Act  of  the  Legislature 

of  Nova  Scotia  which  is  ultra  vires. 


BuBBiDGE,  J.  now  (September  21st,  1891)  delivered 
judgment. 

The  information  in  this  case  is  exhibited  to  obtain 
an  injunction  to  restrain  the  defendant,  his  servants 
and  agents,  from  permitting  the  sand  and  tailings  from 
a  mill  for  crushing  quartz-rock,  alleged  to  be  operated 
by  him,  to  be  carried  into  and  deposited  ux)on  the  bed 
and  soil  of  Webb's  Cove,  which  is  a  part  of  the  public 
and  navigable  harbor  known  as  Isaac's  Harbor  in 
the  County  of  G-uysborough  and  Province  of  Nova 
Scotia.  The  mill  in  question  is  situated  a  short  dis- 
tance from  the  shore  of  the  harbor  upon  a  small 
stream,  the  water  of  which  is  used  to  wash  the  crushed 
quartz  and  is  then  returned  to  the  stream,— carrying 
with  it  the  tailings  from  the  mill.  This  has  been  going 
on  for  a  number  of  years,  and  a  bank  of .  such  sand  or 
tailings  has  been  formed  in  the  harbor,  at  and  near 
the  mouth  of  the  stream.  There  has  been,  and  so  long 
as  the  mill  is  operated  as  it  has  been  operated  there 
will  be,  a  gradual  encroachment  upon  the  waters  of  the 
harbor.  There  is  no  direct  evidence  altogether  satis- 
factory that  the  defendant  is  the  person  who  is  operat- 
ing the  mill,  but  that  is  the  only  inference  to  be  drawn 
from  his  letters  which  are  in  evidence ;  and  being  pre- 
sent in  court  he  did  not  go  upon  the  stand  to  rebut 
that  inference.  On  the  issues  taken  upon  the  third 
paragraph   of  the  information   and  the   second   and 

(1)  6  Ont.  App.  637.  (2)  6  Can.  S.  C.  R  707. 
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third  paragraphs  of  the  statement  in  defence,  I  find,      i^^i 
therefore,  for  the  plaintiff.  The 

The  finding  upon  the  issues  of  fact  would  dispose  of  'i^^^ 
the  case  but  for  an  exception  to  the  jurisdiction  of  the  Fesrei 
coart,  and  amatter  of  defence,  which,  though  not  raised  nMH»i 
by  the  pleadings,  was  discussed  at  the  hearing.  *«a«iii« 

By  The  Exchequer  Court  Act  (I),  the  court  is  given 
concurrent  original  jurisdiction  in  Canada  in  certain 
specified  cases,  and 

In  all  other  acliona  and  suits  of  acivil  tialure  at  common  law  or 
equity  in  which  the  CrowD  is  plaintiff  or  petitioner. 

It  is  said  that  the  information  in  this  case  is  not  of  a 
civil  nature.  It  is  to  be  admitted  that  the  facts  shewn 
would  have  supported  proceedings  by  way  of  indict- 
ment in  the  Supreme  Court  of  Nova  Scotia ;  but  there 
can,  I  think,  be  as  little  doubt  that  the  Attorney- 
General  of  Canada  might  have  proceeded  in  that  court 
as  he  has  in  this  by  way  of  an  information  for  an  in- 
jonction,  and  that  such  a  proceeding  would  have  been 
of  a  civil  nature.  The  fact  that  the  acts  complained  of 
constitute  an  oSence,  and  would  have  sustained  an 
indictment,  is  not  conclusive  of  the  question.  For 
many  such  acts  the  law  affords  a  civil  remedy  as  well. 
The  question  is  as  to  wJiether  the  action  or  suit,  the 
proceeding,  is  oris  not  ofa  civil  nature.  In  the  Ailomeff' 
General  v.  Bradlaugh  {2),  the  Court  of  Appeal  (Brett, 
M.  E,  and  Lindley,  L.  J.,  Cotton,  L.  J.  doubting)  held 
that  an  information  exhibited  by  the  Attorney-General 
to  recover  penalties  under  The  Parliamentary  Oaths  Act, 
1866,  was  not  a  criminal  cause  or  matter.  In  that  case  it 
will  be  observed  the  maj  ority  of  the  court  followed  the 
opinion  of  Flattand  Martin,  BB.  in  the  Attorney-General 
V.  Radloff  (3).  in  which  Pollock,  C.B.  and  Parke,  B.  took 
a  different  view.     But,  however  that  may  be,  I  enter- 


(1)  50-51  Vict.  c.  16, 1 


17  {(i).        (2)  14  Q.B 
(2)  10  Ex.  S4. 
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1891      tain  no  doubt  that  an  information  wherein  the  remedy 

The      sought    is    an     injunction    to     restrain    a     defend- 

QuEEN     j^^^  from  doing  certain  acts  that  interfere  with,  and 

Fisher,    tend  to  the  destruction  of,  the  navigation  of  a  public 

harbor,  is  a  civil  and  not  a  criminal  proceeding  (I). 


,r«dsment.      The  defendant  also  contends  that  he  has  a  riffht  to 


commit  the  acts  complained  of  under  and  by  virtue  of  a 
certain  indenture  of  lease  from  Her  Majesty,  represented 
in  that  behalf  by  the  Commissioner  of  Public  Works 
and  Mines  of  Nova  Scotia,  bearing  date  the  26th  day  of 
February,  1880,  whereby  there  was  demised  to  his 
predecessor  in  title  certain  mining  areas,  with  the 
right  to  erect  thereon  works,  mills  and  machinery  for 
crushing  quartz,  and  to  draw  oflF  from  the  stream  or 
brook  to  which  reference  has  been  made  so  much. of 
the  water  thereof  as  might  be  necessary  or  expedient 
to  drive  such  works,  mills  and  machinery,  or  to  carry 
on  such  operations  as  are  necessary  in  the  business  of 
quartz  crushing  mills.  This  lease  was,  it  was  said,  issued 
under  the  authority  of  chapter  9  of  The  Revised  Statutes 
of  Nova  Scotia  (1873)  (2),  which  was  a  re-enactment 
of  a  statute  passed  prior  to  the  union  of  the  Pro- 
vinces. Assuming  for  the  moment  that  this  grant 
or  lease  is  to  be  construed  as  giving  the  defend- 
ant a  right  to  allow  the  tailings  from  his  mill  to  be 
carried  into  Isaac's  Harbor  to  the  injury  of  the  public 
right  of  navigation,  it  is  clear,  I  think,  that  to  that- 
extent  it  is  void,  unless  the  interference  with  navigation 
is  authorized  by  an  Act  of  Parliament.  It  was  not 
contended  that  the  Legislature  of  Nova  Scotia  could, 
since  the  Union,  legalize  such  an  interference.  That  of 
course  is  very  clear,  as  the  Parliament  of  Canada  has 
exclusive  legislative    authority  over  the  subject   of 

(1)  See  Attorney-General  V.  Bur-        (2)  For  the  Act  now  in  force  see 
ridgey  10  Price  350,  on  which  the    R.  S.  N.  S.  6th  S.  c.  7,  s.  46. 
information  in  this  case  was  drawn. 


VOL.  II.]  EXCHEQUER  COURT  REPORTS. 

narigaiiou  (1).     It  was  argaed,  however,  that  chapter 
9  of  the  Revised  Statutes  of  1878  should  he  read  as 
haTing  all  the  force  and  validity  of  the  pre-Coufedera-    '' 
tiou  Act,  of  which  it  was  a  re-euactment.     I  am  not    F 
prepared  to  concede  that  point,  but  at  present  I  express   s 
Qoopinion  in  respect  to  it ;  fori  have  no  doubt  that^w 
if  by  any  Act  of  the  Legislature  of  Nova  Scotia  passed 
before  the  Union  authority  has  been  given  to  the  crown 
by  its  grant  to  derogate  from,  or  interfere  with,  the 
public  right  of  navigation,  that  authority  is,  since  the 
Union,  exerciaible  by  the  Governor-General  in  Council 
and  not  by  the  Lieutenant-Governor  in  Council  of  the 
Province  of  Nova  Scotia  (2), 

I  am  of  opinion  that  judgment  should  be  entered  for 
the  plaintiff  with  costs,  and  that  the  injunction  claimed 
should  be  granted. 

Judgment  accordingly. 
Solicitor  for  Plaintiff:    W.  F.  Parker. 
Solicitor  for  Defendant :  J.  A.  Jenmson. 


(1)  fiee  The  BritiA  North  Ameri-        (i)  JWd.  s 
MAet,  1867,1.91  (10.) 
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HENRY  A.  ARCHIBALD SuppLiiire; 

AND 

HER  MAJESTY  THE  QUEEN Eebpondbht. 

CtmtToet — Contlruetion — ImpUtd  fromise — Breath  thenof. 

The  suppliant  bad  a  contract  to  carry  Her  Majesty's  mails  atoog  t 
certain  route.  In  the  construction  of  a  Government  railway  the 
crown  obstructed  a  highway  used  by  the  suppliant  in  the  lauiiBge 
of  suchmails,and  rendered  it  more  difficult  and  expensive  for  btm 
to  execute  bis  contract.  Aftei  the  contract  had  been  fully  per- 
formed by  both  parties,  the  suppliant  sought  to  maintain  an  action 
by  petition  of  right  for  breach  thereof  on  the  gtouod  that  there 
was  an  implied  undertaking  on  the  part  of  the  crown  in  making 
such  contract  that  the  Minister  of  RaUways  would  not  so  exercise 
the  powers  vested  in  him  by  statute  as  to  render  the  execution  of 
the  contract  by  the  suppliant  more  onerous  than  it  would  other- 
wise have  been. 
Held,  that  such  an  undertaking  could  not  be  read  into  the  contract  by 
implication. 

DeMUERER  to  a  petition  of  right  for  damages  for 
an  alleged  breach  of  contract  for  the  carriage  of  Her 
Majesty's  mails  between  North  Sydney  and  Port 
Hastings,  in  the  Province  of  Nova  Scotia. 

By  his  petition  the  suppliant  alleged  as  follows : — 
"1.  That  on  the  first  day  of  June,  1885,  your  peti- 
tioner entered  into  a  contract  under  seal  with  Her 
Majesty,  represented  in  that  behalf  by  the  Post- 
master-General for  Canada,  to  convey  for  the  sum 
of  $2507.52,  per  annum.  Her  Majesty's  mails  from 
North  Sydney  to  Port  Hastings  aforesaid  three 
times  per  week  each  way,  serving  on  each  and 
every  trip  or  journey  all  the  post  offices  then 
established,  or  which  might  be  established,  on  the 
route  during  the  coutinuance  of  the  said  contract ; 
and  it  was  stipulated  in  and  by  the  said  contract 
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that  the  roate  to  be  pursued  in  the  conveyance  of 
the  said  mails  was  the  highway  vtd  Jacksonville,  j 
Leitche's  Creek,  Boisdale,  Barrachois,  Boisdale 
Chapel,  Beaver  Cove,  Shanacadie,  Christmas 
Island,  Grand  Narrows,  South  Grand  Narrows,  , 
McKinnon's  Harbor,  Broom,  Oraugedale,  Manro's  ' 
Bridge,  River  Dennis,  Big  Brook  and  Askellton ; 
that  the  computed  distance  between  North  Sydney 
and  Fort  Hastings  aforesaid  was  eighty-seven 
miles,  and  that  the  said  mails  were  to  be  con- 
veyed by  horse  and  vehicle. 

"  2.  It  was  further  provided  by  the  said  contract 
that  the  rate  of  travelling  should  be  at  an  average 
speed  of  six  miles  per  hoar  including  stoppages, 
and  that  the  whole  distance  from  North  Sydney  to 
Fort  Hastings  aforesaid,  going  and  coming,  should 
be  travelled  in  fifteen  hours. 

"  3.  By  the  said  contract  it  was  further  covenanted 
that  any  default  or  failure  on  the  part  of  your  peti- 
tioner in  performing  the  stipulations  in  the  said 
contract  provided  and  herein  set  out  should  subject 
your  petitioner  to  a  forfeiture  of  $50  for  each  such 
default  or  failure,  and  yourjpetitioner  was  required 
to  enter  into  a  bond  by  himself  and  two  sureties 
in  the  sum  of  |5,000,  conditioned  that  your  peti- 
tioner should  well,  faithfully  and  truly  perform, 
fulfil  and  keep  all  and  every  of  the  articles,  con- 
ditions, provisions  and  stipulations  in  the  said 
contract  expressed  and  contained  on  his  part  to  be 
done,  performed,  fulfilled  and  kept. 

"  4.  The  said  contract  was  expressed  to  remain  and 
continue  in  force  for  a  period  of  three  years  six 
months  and  twenty-two  days,  but  on  the  13th  day 
of  February,  1887,  the  said  contract  was  varied 
by  the  contractor,  your  petitioner  undertaking  to 
convey  the  said  mails  six  days  per  week,  each  way 
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between  North  Sydney  and  Port  Hastings  afore- 
said, receiving  therefor  at  the  rate  of  $6,000.04  per 
annum,  and  it  was  on  the  said  date  agreed  to  be 
continued  in  force  beyond  the  time  limited  there- 
by, subject  to  the  said  variances,  and  your  petitioner 
to  be  bound  to  all  its  terms,  stipulations  and  con- 
ditions, until  such  time  as  your  petitioner  should 
receive  notice  of  the  termination  thereof. 
"5.  That  in  the  years  1888,  1889  and  1890,  Her 
Majesty,  by  Her  agents,  servants  and  workmen, 
for  the  purposes  and  in  the  construction  of  a  Une 
of  railway,  the  property  of  the  Q-overnment  of 
Canada, from  Point  Tupper,  in  the  Island  of  Cape 
Breton,  to  North  Sydney  aforesaid,  entered  upon 
the  highway  over  which  your  petitioner  was  re- 
quired by  the  said  contract  to  convey  the  said 
mails  and  in  many  places  took  possession  thereof 
and  for  long  distances  expropriated  the  same,  and 
laid  rails  and  ties  thereon,  and  in  at  least 
fifteen  other  places  placed  rails  and  ties  across  the 
said  highway,  and  at  an  elevation,  and  in  other 
places,di verted  water-courses  so  that  the  said  high- 
way was  torn  away  and  destroyed  ;  and  in  divers 
other  ways  and  by  divers  other  acts  and  in  divers 
other  places  in  the  construction  of  the  said  line 
of  railway  blocked  up  and  destroyed  the  said  high- 
way, and  your  petitioner  was  compelled  to  leave 
the  said  highway  at  many  points  in  the  carriage 
of  the  said  mails,  and  to  adopt  other  more 
difficult,  lengthy  and  dangerous  routes,  and  was 
compelled  to  provide  additional  teams  and  con- 
veyances to  carry  the  said  mails,  and  lost  horses 
and  carriages  and  was  otherwise  greatly  damni- 
fied by  reason  of  the  said  acts  of  Her  Majesty, 
Her  agents,  servants  and  workmen,  and  by  reason 
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of  the  breach  on  Her  part  of  the  said  contract  in      i^9i 
eipropriating  and  destroying  the  said  highway.      Archibald 

"6.  Yonr  petitioner  by  petition  dated  on  or  aboat      ..,"■ 
the  80th  day  of  April,  1890,  addressed  the  Honour-    Qi  ken. 
able    the    Postmaster-General  of  Canada  on  the  BinT^rHt 
subject  of  the  grievances  herein  complained  of,  ""^  '■■'-"■ 
and  by  his  said  petition  claimed  compensation 
for  the  loss  and  damages  hereinbefore  referred  to, 
but  was  refused  relief 

"Tonr  suppliant,  therefore,  hnmbly  prays  that  his 
claim  for  relief  in  the  premises  may  be  referred 
to  this  Honourable  Court,  and  that  it  may  be  deter- 
mined that  he  is  entitled  to  |9,000  as  damages." 

The  respondent  demurred  to  this  petition  as  follows  : 

"  The  Honourable  Sir  John  Thoropbon,  Her  Majesty's 
Attorney-General  for  Canada,  on  behalf  of  Her 
Majesty  the  Queen,  demurs  to  the  whole  of  the 
suppliant'E  petition,  and  says  that  the  same  is  bad 
in  law  on  the  following  grounds  ; 

"  1.  Because  the  suppliant's  petition  does  not  show 
any  cause  of  action  against  Her  Majesty  the  Qaeen, 
and  does  not  disclose  any  facts  which  can  give 
rise  to  any  liability  on  the  part  of  Her  Majesty 
the  Queen. 

"  2.  Because  no  facts  are  set  out  in  the  suppliant's 
petition  upon  which  Her  Majesty  the  Queen 
can  be  made  liable  on  a  petition  of  right. 

"3.  Because  the  suppliant's  claim  is  not  in  respect 
of  any  matter  which  may  be  the  subject  of  a  suit 
or  action  against  Her  Majesty  the  Queen. 

"  4.  Because  the  suppliant's  petition  does  not  dis- 
close that  any  lands  or  goods  of  the  suppliant  hare 
come  intothepoBBessionofHer  Majesty  the  Queen, 
and  does  not  disclose  any  breach  of  contract  on 
the  part  of  Her  Majesty  the  Queen,  or  any  right 
or  cause  of  action  arising  out  of  a  contract. 
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•'  6.  Because  the  suppliant^s  petition  is  not  brooght 
against  Her  Majesty  the  Queen  for  breach  of  con- 
tract, but  seeks  to  make  Her  Majesty  the  Queen 
liable  ex  delicto  for  the  acts  of  Her  agents,  servants 
and  workmen. 

'*  6.  Because  the  suppliant's  petition  does  not  show 
that  the  acts  complained  of  in  the  5th  paragraph 
thereof  were  done  unlawfully,  and  the  lawful  acts 
of  Her  Majesty  the  Queen  by  Her  agents,  serv- 
ants and  workmen  upon  the  public  highway 
cannot  render  Her  Majesty  the  Queen  liable  in 
damages  to  the  suppliant. 

"  7.  Because  the  fact  that  a  person  having  a  con- 
tract with  Her  Majesty  the  Queen  to  carry  mails 
over  a  certain  highway  is  damnified  by  reason  of 
the  said  highway  being  obstructed,  torn  away, 
blocked  up,  or  destroyed  by  Her  Majesty  the  Queen 
by  her  agents,  servants  and  workmen  for  the  pur- 
poses and  in  the  construction  of  a  line  of  railway, 
does  not  give  rise  to  any  cause  of  action  or  right 
by  such  contractor  against  Her  Majesty  the  Queen, 
and  does  not  constitute  any  ground  for  a  petition 
of  right  against  Her  Majesty  the  Queen ;  and  does 
not  render  Her  Majesty  the  Queen  liable  on  a 
petition  of  right  or  otherwise  to  indemnify  such 
contractor  for  such  damage,  or  to  pay  the  amount 
of  such  damage  or  any  part  thereof, 

**  8.  Because  Her  Majesty  the  Queen  cannot  be  made 
liable  on  a  petition  of  right  for  the  torts  or  acts 
delicto  of  Her  agents,  servants  or  workmen. 

'*  9.  Because  Her  Majesty  the  Queen  is  not  liable 
for  the  torts  or  acts  delicto  of  Her  agents,  servants 
or  workmen. 

"  10.  Because  no  negligence  can  be  imputed  to  Her 
Majesty  this  Queen,  and  Her  Majesty  the  Queen  is 
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not  aUBwerabte  by  petition  of  right  or  otherwise      i^"' 
for  the  negligence  of  Her  BerTants  or  agents.  Arctibald 

"  11.  Because  there  was  no  liability  on  the  pari;  of  ,^^^ 
Her  Majesty  the  Qneen  to  maintain  the  said  high-  Qiit:Ks. 
way  in  a  snitable  or  convenient  manner  for  the  Araamrm 

nse  of  the  suppliant  in  the  carrying  out  of  his      

said  contract,  or  in  the  same  ot  a  like  condition 
in  which  the  same  was  when  the  said  contract 
was  made,  or  to  keep  the  same  in  a  snitable  or 
convenient  condition  for  travel. 
"  12.  Because  all  the  acts  and  things  set  forth  in  the 
suppliant's  petition  are  immaterial  and  irrelevant, 
and  do  not  set  forth  or  show  or  allege  any  violation 
or  breach  by  Her  Majesty  the  Queen,  Her  ministers, 
officers,  agents  or  servants,    of  any  contract  of 
the  snppliant,  or  any  cause  of  action  or  right 
by  the  suppliant  against  Her  Majesty  the  Queen. 
"  13.  Because  the  suppliant's  petition  does  not  dis- 
close any  breach  of  contract  on  the  part  of  Her 
Majesty  the  Queen." 
August  20th,  1891. 
Ritchie,  in  support  of  demurrer,  cites  Leake  on  Con- 
traels{\),  Planchi  v.  Colburn  (2). 
Sedgewick,  contra  : 

It  was  within  the  contemplation  of  both  pariries  in 
making  the  contract  that  the  mails  were  to  be  carried 
along  the  highway  in  question,  and  there  must  be  read 
into  the  written  contract  a  stipulation  or  undertaking 
on  the  part  of  the  crown  that  nothing  would  be  done 
on  behalf  of  Her  Majesty  to  make  it  harder  for  the 
suppliant  to  carry  9nt  his  contract.  The  suppliant 
took  the  risk  of  the  highway  being  diverted  by  the 
ordinary  authorities,  but  he  did  not  contemplate  the 
expropriation  of  the  road  by  the  promisee.     Such  a 


(I)  Snd  ed.  708. 


(2)  8  Bing.  14. 


for 
9mi 
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1891      state  of  facts  would  give  rise  to  an  action  for  breach  of 
Archibald  contract  between  subject  and  subject. 

^^^  Giles  Ford  v.  Beech  (1) ;  The  Queen  v.  McLean  (2) ; 

Queen,    hbester  v.  The  Queen  (3). 

BuRBiDGE,  J.  now  (September  2l8t,  1891)  delivered 
judgment. 

It  is  not  contended  by  the  suppliant  that  he  is 
entitled  to  compensation  under  the  Expropriation  Acts 
for  damages  occasioned  by  the  obstruction  of  the  high- 
way by  the  Minister  of  Railways  and  Canals  in  the 
construction  of  the  Cape  Breton  Railway,  but  he 
contends  that  there  was  implied  in  the  contract  set 
out  in  the  petition  of  right  an  undertaking  on  the 
part  of  Her  Majesty  that  the  Minister  would  not 
exercise  the  statutory  powers  vested  in  him  for  the 
construction  of  the  said  railway  in  such  a  manner  as 
to  make  it  more  difficult  for  the  suppliant  to  carry  out 
his  contract,  and  that  in  this  respect  there  has  been  a 
breach  of  the  contract  as  set  out  in  the  petition.  For 
this  contention  no  authority  was  cited,  and  I  know  of 
none. 

There  must,  I  think,  be  judgment  for  the  respondent 
upon  demurrer,  and  with  costs. 

Demurrer  allowed  with  costs. 

Solicitors  for  Suppliant :    JRom,  Sedgewick  Sf  Mackay. 

Solicitor  for  Respondent :    W.  F.  Parker. 


(i;  11  Q.B.  at  p.  866.  (2)  8  Can.  S.C.R.  210. 

(3)  7  Can.  S.C.R.  696. 
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TANCREDB  DUliS.. 


..Suppliant;       isfi 

Ott.  14. 


HER  MAJESTY  THE  QUEEN Respondent. 

Pdifton  of  Sight — Injary  received  on  Government  railmay — Negligtnee — 
Order  fi^  farticulart — PTactice. 

Where  in  hia  petition  the  suppliant  alleged  in  general  terms  tbat 
the  injuries  he  received  in  an  acddent  on  a  GoTeTDraent  railway 
in  the  Province  of  Quebec  resulted  from  the  negligence  of  the 
seivants  of  the  crown  in  chaise  of  the  train,  and  from  defects  in 
the  construction  of  the  railway,  an  order  was  made  for  the  delivery 
to  the  respondent  of  particulars  of  such  negligence  and  defects. 

MOTJON  for  particulars  of  demands  in  a  petition  of 
right. 

The  facts  npon  which  the  motion  was  based  are 
stated  in  the  jndgment. 

October  10th,  1891. 

Bogg,  Q.C.  in  sapport  of  motion ; 

This  is  a  motion  for  particnlars  of  f:^mafl(2ennderTnle 
30  of  the  Bales  of  Practice  of  the  Superior  Conrt  for  the 
Province  of  Quebec  (1).  The  petition  contains  only  a  bare 
declaration  that  the  accident  happened  by  reason  of  the 
negligence  of  the  crown's  servants  and  defects  in  the 
construction  of  the  railway.  There  is  no  allegation  of 
the  specific  acts  of  negligence,  or  the  particular  defects 
of  construction,  relied  upon  by  the  suppliant.  The 
defendant  is  not  called  upon  to  answer  such  a  declara- 
tion as  this,  and  without  particulars  the  court  will 
be  unable  to  determine  the  issues  to  be  tried. 

{Cites  Lemieuxv.  Phelps  (2)    Lapierre  v.  Granger  (S); 


(1)  ffoth«rtpwm'i  Manual  of  Pro- 
eedim,  p.  237. 


(2)  M.L.E.  1  S.  C.305. 

(3)  M.L.R.  5.  S.  C.  154. 
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1891       Seligmann  v.  Young  (1) ;  O'Meara  v.    Stone  (2) ;  The 
DuBi      Rory  (8) ;  Spedding  v.  Fitzpatrick,)  (4) 

The  Belcourty  contra  : 

yuEEx.  rpj^^  petition  is  well  framed  under  article  50  C.CP. 
^"JJ^"I,  for  Lower  Canada.  Under  that  article  all  that  has  to  be 
stated  is  the  cause  of  action,  and  the  time  when  and  how 
it  arose.  Rule  30  of  the  Superior  Court  Rules  of  Prac- 
tice simply  applies  to  particulars  of  account,  and  not  to 
an  action  for  damages.  The  petition  is  also  well  framed 
under  the  Ontario  practice.  (Cites  Smith  v.  Greey  (5) ; 
Niagara  Falls  Park  Commissioners  v.  Howard  (6); 
Mason  Y.  VanCamp.)  {!) 

Bogg,  Q  C.  in  reply  :  Rule  30  does  not  distinguish 
between  one  kind  of  demande  and  another.  (Cites 
McDonald  v.  Dunn.)  (8) 

BuRBiDGE,  J.  now  (October  14th,  1891)  delivered 
judgment. 

This,  so  far  as  it  is  necessary  to  deal  with  it,  is  an 
application  for  an  order  for  the  delivery  to  the  respon- 
dent of  particulars  of  the  specific  acts  of  negligence 
and  improvidence  on  the  part  of  the  servants  and  em- 
ployees  of  the  crown  in  charge  of  the  Intercolonial 
Railway,  and  of  the  specific  defects  in  the  construction 
of  such  railway,  which  it  is  alleged  in  general  terms 
in  the  petition  of  right  caused  the  derailment  of  the 
train  and  the  accident  by  which  the  suppliant  received 
the  injuries  of  which  he  complains. 

The  Petition  of  Right  Act  (i))  gives  a  form  of  petition 
of  right  in  which  the  suppliant  is  directed  to  state 
the  facts  with  convenient  certainty.  Section  21  of  31i« 
Exchequer  Court  Act  (10)  adopts   the  practice  and  pro- 

(1)  W.N.,  1884,  93.  (6)  13  P.R.  Ont.  14. 

(2)  W.N.,  1884,  72.  (7)  14  P.R.  Ont.  297. 

(3)  7Prob.  D.  120.  (8)  12  L.G.R.  346. 

(4)  38  Ch.  D.  410.  (9)  R.S.C.     c.    136    Schedule, 
(6)  11  P.  R.  Ont.  169.  Form  A. 

(10)  60-51  Vic.  c.  16 
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cedure  of  the  High  Court  of  Jostice  in  England,  so  far 
as  the  same  are  not  provided  for  by  that  Act  or  rales 
made  thereunder;  and  by  the  22nd  section  of  the  Act  the 
rules  of  practice  and  procedare  in  force  in  the  court 
when  the  Act  was  passed,  so  far  as  the  same  were  consis- 
tent with  the  provisions  thereof,were  continued  in  force,  j 
These  rules  contain  no  direction  as  to  the  delivery  of 
the  particulars  of  any  claim.  The  2nd  of  such  rules 
provides  in  effect  that  (except  as  otherwise  provided) 
the  practice,  pleadings,  evidence,  forms  and  modes  of 
procedure  shall,  where  the  cause  of  action  arises  in  the 
Province  of  Quebec,  conform  as  near  as  may  be  to  those 
in  use  in  like  causes  in  Her  Majesty's  Superior  Court 
of  that  Province.  This  rule  was  made  in  1816,  and  it 
was  not  until  1  83  that  the  Quebec  Petition  of  Right 
Act  was  passed.  Until  the  latter  date  it  is  doubtful 
if  there  could  have  b'^en  said  to  be  any  cause  like  a 
petition  of  right  that  could  be  prosecuted  in  the 
Superior  Court  of  Quebec.  Assuming,  however,  that 
the  effect  of  the  22  d  section  of  TKe  Exchequer  Court 
Act,  and  of  the  2nd  rule  of  the  rules  of  procedure 
thereby  continued  in  force,  was  to  adopt  in  any  case  in 
which  the  cause  of  action  arose  in  Quebec  the  pro- 
cedure prescribed  by  the  Quebec  Fetition  of  "Right  Act, 
w  find  that  BO  far  as  the  direction  to  state  with  con- 
venient certainty  the  facts  entitling  the  suppliant  to 
relief  is  concerned  the  Quebec  Act  does  not  differ  from 
the  Dominion  Petition  of  Right  Act,  except  thatin  the 
latter  the  direction  is  contained  in  the  form  of  petition 
given  by  the  Act,  while  in  the  former  it  constitutes  a 
part  of  the  Act  itself  (1),  The  Quebec  Act  goes  on 
to  provide  that  the  petition  shall  be  supported  by  an 
affidavit  of  the  facts  (886!>)  and  that  the  suppliant  shall 
deposit  with  the  prothonotary  a  sum  of  two  hundred 
dollars  to  pay  the  costs  of  the  crown  if  costs  are  awarded 
(1)  BtmtidSlalviaofQwhte,!!.  5976,8866. 


Dunfi 
The 


for 
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18^1  to  it  (886c),  and  that  the  ordinary  delays  and  rules  of 
DuB^  procedure,  in  so  far  as  they  are  not  incompatible,  shall 
The  ^PP'^y  *^  suits  by  petition  of  right  (886Ar).  I  have  not 
Queen,  been  referred  by  counsel  to  any  case  in  the  Superior 
Court  of  Quebec  in  which,  under  circumstances  similar 
to  those  existing  in  this  case,  an  order  for  the  delivery 
of  a  statement  in  writing  of  the  particular  acts  of  neg- 
ligence complained  of  was  granted  or  refused.  I  see 
no  reason,  however,  to  doubt  that  the  considerations 
upon  which  the  practice  in  respect  to  the  delivery  of 
particulars  is  founded  are  as  applicable  to  the  Superior 
Court  of  Quebec  as  they  are  to  other  courts.  But, 
however  that  may  be,  it  appears  to  me  to  be  clear  from 
the  directions  contained  both  in  the  Dominion  and  in 
the  Quebec  Petition  of  Right  Acts,  that  the  legislature 
intended  that  parties  seeking  relief  under  such  Acts 
should  conform  to  modern  rules  of  pleading  whereby, 
to  prevent  surprise  or  unnecessary  expense,  each  party 
is,  so  far  as  is  reasonable,  informed  of  the  case  he  has 
to  meet  at  the  trial.  The  suppliant  is  required  to  state 
with  convenient  certainty  the  facts  that  entitle  him  to 
relief ;  and,  while  as  a  mere  matter  of  setting  out  a 
cause  of  action,  the  general  allegations  of  negligence 
and  defects  contained  in  the  petition  in  this  case 
are  suflBlcient,  the  crown  is,  I  think,  entitled  to 
know  the  particular  acts  of  negligence  and  the 
particular  defects  in  the  construction  of  the  rail- 
way of  which  the  suppliant  complains.  If  it  be 
that  such  negligence  and  defects  are  inferred  from 
the  fact  of  the  accident  the  suppliant  should  say  so,  or 
if  he  relies  upon  specific  acts  of  negligence,  or  upon 
specific  defects  of  construction,the  respondent  is,  I  think, 
equally  entitled  to  be  put  in  possession  of  such  infor- 
mation. Nor  with  the  ample  powers  of  amendment 
possessed  by  the  court  is  it  possible  for  the  suppliant 
to  be  prejudiced.      If   at   any   time  before  or  even 
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dnring  the  trial  he  should  become  aware  of  acts  of      I89i 
negligence  or  defects  of  construction  of  which  he  may     Dn^ 
not  have  given  particulars,  he  would  be  allowed  to      „*■ 
amend.    The  only  question  would  be  as  to  the  terms    Queen. 
npon  which  such  amendment  ought  to  be  made.     The  B«auaii. 
order  may  he  in  the  form  No.  13,  Appendix  K,  of  the««dcii^pn>. 
English  Rules  of  the  Supreme  Court,  1883,  omitting 
the  part  of  the  order  that  refers  to  particulars  of  the 
iujuhes  received  (which  are  not  asked  for),  and  to  the 
time  and  pla^;  of    the  accident,  which  are  sufficiently 
stated  in  the  petition,  and  adding  a  direction  for  par- 
ticulars of  the  defects  in  the  construction  of  the  rail- 
way of  which  complaint  is  made.    The  suppliant  may 
have  thirty  days  in  which  to  deliver  such  particulars, 
and  until  they   are  delivered  all  further  proceedings 
will  be  stayed.     The  costs  of  this  application  will  be 
costs  in  the  cause. 

Motion  allowed;  costs  to  be  costs  in  the  cause. 

Solicitor  for  suppliant  ;  P.  A.  Cboquette. 

Solicitors  for  respondent  :  O'Connor,  Hogg  Sf  Bald- 


^ 
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1891      ROBEET  B.  HUMPHREY Suppliant  ; 

Jan.  21.  ^jjD 

HER  MAJESTY  THE  QUEEN Respondent. 

Contract  to  carry  mail9 — Breach  of— Estoppel. 
The  doctrine  of  estoppel  cannot  be  invoked  against  the  crown. 

Petition  of  right  for  an  allegedJt>reach  by  the 
Crown  of  a  contract  for  the  conveyance  of  Her  Majesty's 
mails  between  St.  John,  N.  B.,  and  Digby  and  Anna- 
polis, N.  S. 

The  contract  relied  upon  by  the  suppliant  was  alleged 
to  have  been  entered  into,  on  the  30  th  October,  1888, 
between  the  suppliant  and  the  Postmaster-General  of 
Canada,  under  which  the  suppliant  contended  he  was 
entitled  to  carry  the  said  mails  for  a  period  of  nine 
months  on  terms  as  to  payment  similar  to  those  con- 
tained in  the  contract  then  about  expiring  for  the  same 
service,  and  subject  to  the  usual  right  of  cancellation 
of  such  contracts, — that  is,  on  receiving  from  the  Post- 
master-General six  months'  notice  of  his  intention  ix) 
cancel. 

The  facts  leading  up  to  the  alleged  contract  are  as 
follows  :  On  the  80th  October,  1888,  the  regular  contract 
for  the  conveyance  of  the  said  mails  was  about  to  expire 
on  the  following  day,  31st  October,  1888,  and  the  Post- 
master-General was  anxious  to  continue  the  service  tem- 
porarily until  a  new  permanent  contract  could  be  enter- 
ed into  for  such  service.  Tenders  for  permanent  service 
had  been  advertised  for  and  a  number  of  tenders  had 
been  received  by  the  Post  Office  Department,  amongst 
which  was  the  suppliant's  tender,  but  none  of  them  had 
been  accepted.  The  suppliant,  with  a  view  to  urging 
his  claims  to  the  contract  for  which  he  had  tendered. 


I 
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had  an  interview  with  the  Postmaster-General  when      I801 
ft  converfiatiou  took  place  between  them  in  which  the  HuiH^iti: 
Postmaster-General  oflFered  him   the  temporary    con-        '■ 
veyance  of  the  said  mails,  which  was  to  continue  only  .  Qusbn. 
until  a  permanent  contract  could  be  arranged  therefor.  g„J^„„ 
As  the  suppliant  had  been  understood  during  the  **  '"*• 
said  conversation  to  be  willing  to  accept  the  temporary 
performance  of  the  duties,  he  was  requested  to  put 
hie  proposition  for  such  service  in  writing,  and  on  the 
same  day,  the  30th  October,  1888,  he  addressed  the  fol- 
lowing letter  to  the  Postmaster-General  ; — 

"  Ottawa,  Ont.,  SOth  October,  1888. 
"  To  the  Honorable  John  Hagoart, 
"  Postmaster-General. 

"  S[R, — I  beg  to  state  that  I  hereby  accept  your  pro- 
"  position  to  carry  Her  Majesty's  mails  between  St- 
"  John  and  Dighy  and  Annapolis  upon  usual  condi- 
"  tions  and  at  and  upon  the  same  price  as  has  been 
"  subsisting  between  your  Department  and  the  Nova 
"  Scotia  S.  S.  Co  ,  temporarily, — that  is  for  a  period  of 
"  nine  months — subject  as  usual  to  cancellation  at  an 
"  earlier  period  if  deemed  necessary  by  your  Depart- 


"  I  have  the  honor,  to  be, 
"  Tour  obedient  seivant, 
"  (Sd.)    Robert  B.  Humphrey, 
"  on  behalf  of  N.B.  &  N.S.S.  Co." 
On  the  same  day  the  Secretary  of  the  Post  Office 
Department  wrote  to  the  Post  Office  Inspector  at  St 
John,  N.  B.,  as  follows  : — 

"  Post  Office  Department,  Canada, 

"  Ottawa,  SOth  October,  1888. 

"  Sib, — With  reference  to  the  arrangements  now 
"  being  made  for  the  continuance  of  the  mail  service 
"  between  St.  John,  Annapolis  and  Dighy,  I  am  desired 
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1891      *•  by  the  Postmaster-G-eneral  to  instruct  you  to  enter 

Humphrey  "  into  an  agreement  with  Mr.  R.  B.  Humphrey,  acting 

^'        "  on  behalf  of  the  Naw  Brunswick   and  Nova  Scotia 

Queen.  ,  *'  Steamship  Company,  for  the  temporary  performance 

staT^ent  "  of  this  service  on  the  same  terms  and  conditions  as 

or  Facte.   «»  those  under  which  the  service  is  at  present  performed 

"I  am,  Sir, 

**  Tour  obedient  servant, 
"  (Sd.)     W.  D.  LeSueue, 

"  Secretary 
"  S.  J.  King,  Esq.,  P.O.  Inspector,  St.  John,  N.  B." 

As  the  old  contract  was  on  the  eve  of  expiring,  the 
suppliant,  on  the  1st  November,  1888,  commenced  to 
carry  the  mails,  but  although  notified  by  the  Post  Office 
Inspector  to  enter  into  and  execute  the  temporary 
agreement  referred  to  no  such  contract  or  agreement 
was  ever  made,  and  the  suppliant  continued  until  the 
2tth  December,  1888,  to  carry  the  mails,  when  the 
Postmaster-Q-eneral,  finding  that  the  service  was  not 
being  properly  performed,  notified  the  suppliant  that 
the  temporary  arrangement  with  him  was  at  an  end. 

The  suppliant  then  claimed  that  his  contract  was 
for  a  definite  period  of  nine  months,  and  that  it  had 
been  broken  by  the  Postmaster-Q-eneral,  and  he 
demanded  reimbursement  for  moneys  alleged  by  him  to 
have  been  expended  in  making  preparations  to  carry 
out  his  undertaking,  and  for  damages  for  the  breach  of 
contract.  Upon  being  informed  that  there  was  no 
contract  existing  for  any  definite  period,  but  that  only 
a  temporary  arrangement  had  been  made  with  him 
subject  to  being  put  an  end  to  at  any  time,  and  that 
the  Department  could  not  recognize  any  claim  for 
damages,  he  presented  his  petition  of  right. 

November  26th,  1890. 

Pugsley,  Q.C.  (Solicitor-G-eneral,  N.B.,)  for  suppliant ; 

McLeod,  Q.C.  for  respondent. 

The  evidence  and  argument  having  been  concluded, 
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the  learned  judge  stated  that  he  was  inclined  to  be  of  if-i" 
the  opinion  that,  under  the  evidence,  there  had  been  Humi^he 
a  contract  with  the  Postmaster- General  of  which  there  ' '■ 
had  been  a  breach  ;  but  that  he  would  reserve  that  Qdekm. 
question  for  the  meantime  and  refer  the  matter  to  a  bZHTii. 
special  referee  to  enquire  and  report  as  to  the  damages.  «Kd^e„, 
January  19th,  1891. 

^ogg,  Q.C.  for  the  respondent  applied  to  re-open 
the  caee  and  to  adduce  further  evidence. 

Pugsleff,  Q.C.  contra. 

Application  allowed  upon  terms  that  the  costs  already 
incurred  under  the  reference,  of  this  application,  and 
of  the  taking  of  further  evidence  should  be  costs  to  the 
suppliant  in  any  event. 

January  21st,  1891. 

Pugsley,  Q.C.  for  the  suppliant ; 

Hogg,  Q.O.  for  the  respondent. 

The  Poatmaster-Greneral  and  Mr.  White,  the  Deputy 
Postmaster-General,  were  examined  for  the  crown,  and 
the  suppliant  in  reply. 

At  the  conclusion  of  the  argument,  Burbidoe,  J. 
delivered  judgment : 

"When  this  case  was  before  me  at  St.  John,  no 
question  of  the  Postmaster-General's  authority  to  make 
the  contract  set  out  iu  the  first  paragraph  of  the 
petition  of  right  was  raised,  and  I  assumed  that  the 
crown  did  not  desire  to  raise  that  question,  nor  need  I 
discuss  it  now. 

I  thought  then  that  the  evidence  of  the  suppliant,  in 
no  way  contradicted  or  questioned,  showed  that  there 
was  a  contract  for  a  nine  months'  service,  the  crown 
having  the  right  sooner  to  terminate  the  same  on  giv- 
ing the  uotice  mentioned.  But  that  view  cannot  be 
maintained  in  the  face  of  the  testimony  of  the  Honor- 
able Mr.  Haggart  and  Mr,  "White,  from  which  it  appears 
that  neither  of  them,  so  far  as  the  details  of  the  arrang- 
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1891      ment  were  concerned,  came  to  terms  with  the  suppliant. 
Humphrey  Certainly  they  never  made  any  arrangement  of  which 
The      ^^®   condition   was  that   it  should  continue  for  any 
QuEFN.    definite  time.     It  appears  from  the  departmental  letter 
ReiMoiM    of  October  30th,  1888,  that  the  duty  of  arranging  the 
j«d8rm«ni.  tcrms  of  the  temporary  agreement  with  the  suppliant 
was  delegated    to    Mr.    King,   the   Inspector  at  St. 
John,  and  such  terms  were  never  settled.    The  giving 
of  the  mails  to  be  carried  was,  it  will  be  observed, 
equally  consistent  with  the  Honorable  Mr.   Haggart's 
and  Mr.  White's  view  of  the  understanding,  and  also 
with  Mr.  Humphrey's.     I  find  that  the  respondent  did 
not  enter  into  the  contract  set  out  in  the  first  para- 
graph of  the  petition. 

I  desire  to  add  that  I  do  not  doubt  that  there  has 
been  a  misunderstanding,  which  might  easily  have 
been  avoided  if  Mr.  White  had  read  with  any  care  the 
suppliant's  letter  of  October  30th,  1888,  and  if  the 
action  were  against  him  personally,  or  against  the  Hon- 
orable Mr.  Haggart  as  his  principal,  it  might  be  that 
they  would  not  be  heard  to  say  that  the  contract  was 
other  than  that  indicated  in  such  letter.  But  Her  Ma- 
jesty is  the  defendant,  and  the  doctrine  of  estoppel 
cannot  be  invoked  against  Her. 

I  think,  however,  that  the  case  is  a  hard  one ;  but 
that  is  a  matter  for  the  consideration  of  the  crown,  to 
whose  grace  and  bounty  it  may  be  that  it  would  com- 
mend itself  if  the  facts  were  properly  presented  to  His 
Excellency. 

I  give  judgment  for  respondent  with  costs  to  No- 
vember 27th,  1890,  and  costs  of  reference  and  sub- 
sequent to  that  date  to  suppliant  and  to  be  set  off. 

Judgment  for  respondent^  costs  distributed. 

Solicitor  for  suppliant :   W,  Pugsley. 

Solicitor  for  respondent  :  E,  McLeod, 
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PRUDENT  SIMONEAU Claimant  ;      ism 

AND  l-'tb.  17. 

HER  MAJESTY  THE  QUEEN Eespondekt. 

Goventmejit  raitvay — iJamage  to  adjaetat  farm — Right  to  eompenaation — 
PmifKlirt  iamagu — Acquittance  h/  fredtceuor  in  title — Maintenance 
of  hoimioT^  ditdia — 43  Vie.  e.  8,  eomtraetion  of. 

WLere,  by  the  construction  of  t>  railway,  the  claimant  is  put  to  greater 
trouble  and  expense  in  carrying  off  surface  water  from  his  lands 
through  the  boundary  ditches  between  Ma  farm  and  the  farms  ad- 
joining, he  is  entitled  to  compeusatiou  therefor. 

S.  The  injury  thereby  occB^oned  to  claimant  is  one  that  could 
have  been  foreseen  at  the  time  when  part  of  hie  farm  was  taken 
fur  tbe  purposes  of  the  railway,  and  was  discharged  by  an  acquit- 
tance given  tu  tbe  company  of  all  damages  resulting  from  such 
expropriation.    • 

3.  The  Act 43  Vic.  c.  8  does  not  make  the  crown  liable  for  the  acts  or 

omissions  of  the  Urand  Trunk  Bailway  Company  in  respect  of 
the  construction  or  management  by  the  company  of  such  portion 
of  its  railway  in  the  Province  of  Quebec  as  was  purchased  by  the 

4.  The  crown  is  not  bound  to   keep  in  repair  the  boundary  ditches 

between  farms  crossed  by  tbe  Intercolonial  Railway  in  the  Pro- 
Tinceof  Quebec. 

Appeal  from  a  report  of  the  Registrar  of  the  court  sit- 
ting ae  a  special  referee. 

The  tacts  of  the  case  and  the  finding  of  the  Registrar 
are  stated  in  the  reasons  for  jadgment. 
October  Vth,  1889. 

Betcourl,  in  support  of  motion  by  way  of  appeal : 
The  law  applicable  to  this  case  is  the  law  of  the  Pro- 
vince of  Quebec, — the  lex  loci.  (Cites  Redfield  on  Rail- 
ways {1);  Story  on  Conflict  of  Laws  (2) ;  Be/f  t.  Grand 
Trunk  Railway  Company  (3) ;  Holt's  Canadian  Railway 
Law  (4). 

(1)  Pt.  VIII.  sec.  204  b  (1).  (3)  20  C.  L.  J.  346. 

(2)  SecB.  76  &  272.  (4)  P.  69. 
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1890  2.  By  the  law  of  the  Province  of  Quebec  incidental 

SiMONEAu  damages  are  not  covered  by  the  compensation  awarded 

J^        or  paid  to  persons  whose  lands  are  expropriated  under 

QuESN.     the  enactments  in  that  behalf,  unless  such  damages  are 

Arcam«ne  expressly  mentioned  in  the  deed  of  conveyance  to  the 

'  railway  company.     (Cites  Cantin  v.  The  North  Shore 

Railway  Company)  (1). 

3.  A  railway  is  liable  for  the  damages  caused  by  its 
works  although  performed  within  the  powers  conferred 
on  it  by  statute. 

(Cites  La  Corporation  de  Tingwick  v.  Grand  Trunk 
Railway  Company  (2) ;  Grand  Trunk  Railway  Company 
V.  Meegar  (3) ;  Grand  Trunk  Railway  Company  v. 
Miville  (4) ';  Grand  Trunk  Railway  Company  v.  Landry 
(5)  ;  Canadian  Pacific  Railway  v.  Pichelie  (6) ;  de  Belle- 
feuille's  Code  Civil  Annoti  (7) ;  Pouliot  v.  The  (^ucen) 
(8). 

Hoggy  Q.C.  contra,  relied  on  the  conclusions  as  to 
law  and  evidence  arrived  at  by  the  Registrar  in  his 
report. 

BuRBiDGE,  J.  now  (February  I7th,  1890)  delivered 
judgment. 

This  is  an  appeal  against  the  report  of  the  Registrar 
of  this  court  recommending  that  the  claimant's  action 
be  dismissed. 

It  is  alleged  in  substance  in  the  statement  of  claim 
that  the  claimant  is  the  owner  of  a  piece  of  land  known 
as  lot  No.  343,  in  the  parish  of  St.  Ignace,  in  the  county 
of  Montmagny  and  Province  of  Quebec,  which  is  cross- 
ed by  the  Intercolonial  Railway  ;  that  by  virtue  of  a 
deed  of  sale  dated  the  13th  of  May,  1854,  made  between 
one  Francois  Simoneau,  through  whom  the  claimant 

(1)  Ramsay's  App.  Cas.  691.  (5)  11  R.L.  690. 

(2)  3  Q.  L.  R.  Ill  ;  9  R.  L.  346.      (6)  31  L.C.J.  36. 

(3;  29  L.C.J.  214.  (7)  Art.  1063,  No.  104. 

(4)  14  L.C.R.  469.  (8)  1  Ex.  C.  R.  313. 


VOL.  11.]     EXCHEQUER  COURT  REPORTS.         39; 

derives  title,  and  the  Grand  Trunk  Railway  Company      I'-ii" 
of  Canada,  from  whom  the  respondent  purchased  that  siJu!riE.vi) 
portion  of  the  InttToolouial  Railway  that  crosses  the      J'- 
claimant's  property;  that  the  said  company  was,  and  the    Qokkn 
respondent  is,  obliged  to  keep  open  and  in  good  order  r«„iu 
the  ditches  and  water-courses  on  each  side  of  the  rail-*«<i«ii>™<- 
way  track,  and  the  culverts  communicating  from  one 
side  of  the  track  to  the  other;  and  that  such  ditches, 
water-courses  and  culverts  have  not  been  kept  open 
and  in  good  order,  by  reaeon  whereof  a  portion  of  the 
claimant's  property  has  been,  and  is,  flooded,  and  he  has, 
in  consequence  thereof,  suifered  loss  and  damage. 

It  is  not  material,  but  perhaps  it  is  as  well  to  observe 
here  that  if  the  claimant  intended  to  allege  that  the 
obligation  referred  to  is  founded  upon  the  express  terms 
of  the  deed  his  proof  fails  him,  as  the  deed  contains  no 
such  covenant. 

It  appears  that  the  claimant's  farm  is  at  the  bottom 
of  a  slope  and  that  the  railway  ditches,  which  cross  his 
boundary  ditches  and  those  of  the  neighboring  pro- 
prietors, collect  the  water  for  about  one  mile  and  a  half 
and  discharge  it  upon  his  properly,  and  that,  in  conse- 
quence, he  is  obliged  either  to  suffer  his  land  to  be 
overflowed  or  to  accept  the  burden  of  maintaining 
ditches  sufficient  to  carry  off'  the  water  so  collected 
and  discharged.  The  burden  thus  thrown  upon  the 
claimant  is  one,  I  think,  Ihat  depreciates  the  value  of 
his  property  and  would,  in  a  proper  case,  constitute  a 
matter  for  compensation. 

In  the  deed  to  which  I  have  referred,  mention  is 
made  of  the  Acts  of  the  Province  of  Canada,  Itj  Vic. 
chaps  37,  39  and  "6,  respecting  the  incorporation  of 
the  Grand  Trunk  Railway  Company  of  Canada,  and 
the  powers  given  to  it  and  other  companies  tu  amalga- 
mate ;  and  it  is,  therein,  amongst  other  things,  recited 
that  the  said  company  required  certain  described  lands 
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1890      belonging  to  Francois  Simoneau   for  "la  construction, 

SiM^Au  "  entretien,  commodite  et  usage  "  of  the  company ;  that 

r^'        the  company  "ayant  suivi    et   rempli  les  formalitee 

Queen.    "  prescrites   par   les   statnts   en    force  concernant  les 

"  chemins  de  fer,  a  droit  de  prendre  possession  de  la 


for 


jvdsineni.  **  ditc  pie(»e  on  portion  de  terre."  And  that  the  said 
parties  had  agreed  upon  the  price  to  be  paid  for  the 
said  piece  or  portion  of  land,  "  ei,  de  la  compensation 
"  h  etre  accordee  a  la  dite  partie  de  premiere  part  pour 
"  dommages  d  elle  resultant,  par  suite  de  rexpropria- 
"  tion  qu'elle  subit." 

And  by  the  said  deed  the  said  Francois  Simoneau, 
for  the  consideration  therein  expressed,  conveyed  the 
said  piece  of  land  to  the  said  company  for  the  purposes 
of  the  railway,  and  discharged  the  company  from  the 
damages  mentioned. 

It  also  appears  that  for  five  or  six  years  after  the 
construction  of  the  railway  there  was  no  flooding  of  the 
lands  iu  question  ;  but  that  subsequently  they  were 
flooded,  not  in  consequence  of  any  defect  or  want  of 
repair  in  the  railway  ditches  or  culverts,  but  because 
the  boundary  ditches  referred  to  have  not  been  kept 
open  and  in  good  order.  Now  it  appears  to  me  that  it 
cannot  fairly  be  said  that  what  has  happened  could  not 
have  been  foreseen,  for  it  was  obvious  that  the  ditches 
on  each  side  of  the  railway  would  collect  water  and 
discharge  it  in  the  manner  mentioned.  I  am  of  the 
opinion,  therefore,  that  the  compensation  to  which  the 
proprietor  was  entitled  for  having  to  maintain  boundary 
ditches  capable  of  discharging  a  larger  volume  of  water 
than  flowed  through  them  before  the  construction  of 
the  railway  was  covered  and  discharged  by  the*  deed 
between  the  parties. 

But  apart  from  that,  it  is  very  clear  that  the  mischief 
to  which  I  have  alluded  had  made  itself  manifest  many 
years  before  the  respondent    purchased  the    railway 
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from  the  said  company  ;  and  that  since  such  purchase      ISBO 
nothing  has  been  doiie  or  omitted  on  the  crown's  part  mihonbau 
to  alter  the  pOHitiou  of  the  matter  or  to  give  rise  to  the        *■ 
claim  put  forward.  Quekn. 

Reference  is  made  in  the  report  to  the  Act  of  the  Par-  k^uu 
liament  of  Canada  (4if  Vic.  c,  8)  by  which  the  agree- J""!^'"'*- 
ment  of  July  17, 1879.  between  the  crown  and  the  said 
cornpany  for  the  purchase  of  the  Riviere-du- Loup  branch 
of  the  Grand  Trunk  Railway  is  confirmed.  By  the  9th 
clause  of  such  agreement  the  crown  undertook  to  in- 
demnify the  company  against  payments  of  all  claims  for 
taxes,  land,  land  damages,  and  such  like  matters  spring- 
ing into  existence  for  the  first  time  after  the  date  of  the 
transfer  of  the  road ;  and  the  company  undertook  to 
indemnify  the  crown  against  payment  of  all  similar 
claims  having  an  existence  before  the  date  of  the  trans- 
fer. The  efiect  of  this  provision  is  not,  however,  to  make 
the  crown  liable  for  the  acts  or  omissions  of  the  com- 
pany. 

For  the  reasons  that  I  have  mentioned,  the  recom- 
mendation in  the  report  should,  I  think,  be  confirmed, 
and  judgment  be  entered  for  the  respondent  with 
costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  claimant :  P.  A.  Clmqueile. 

Solicitors  for  respondent :  Casgrain,  Angers  SfLavery, 


396  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 


1891      S£RAPHIN  MORIN Claimant  ; 

Nov.  28. 
AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Government  railvxiy — Damage  to  farm  from  overflow  of  water — OUigation 
to  maintain  boundary  ditches, 

Tlie  crown  is  under  no  obligation  to  repair  or  keep  open  the  bound- 
ary ditches  hot  ween  farms  crossed  by  the  Intercolonial  Railway 
in  the  Province  of  Quebec. 

IHIS  was  a  claim  for  damages  for  the  flooding  of 
certain  farm  land  in  the  County  of  Montmagny, 
P.Q.,  alleged  to  have  arisen  from  the  improper  main- 
tenance of  the  ditches  and  water-courses  of  the  Inter- 
colonial Railway  and  the  claimant's  boundary  ditches. 

By  consent  of  parties  the  case  was  determined  upon 
the  evidence  taken  in  the  case  of  Simoneau  v.  The 
Queen  (1). 

The  facts  of  this  case  are  substantially  the  same  as 
in  Simoneau's  Case,  with  the  exception  of  a  certain 
clause  in  the  deed  of  sale  from  the  claimant's  auleur  to 
the  Grand  Trunk  Railway  Company,  which  is  cited  at 
length  in  the  reasons  for  judgment  (2). 

October,  22nd,  1891. 

Choguette,  for  the  claimant,  contended  that  the  damage 
complained  of  was  clearly  one  for  which  the  crown  was 
liable.  In  addition  to  the  flooding  of  the  claimant's 
farm,  a  crossing  given  him  by  the  Grand  Trunk  Rail- 
way Company,  the  crown's  grantors,  has  been  made 
impassable  at  certain  seasons  by  the  quantity  of  water 
that  covers  it.     (Cited  Art.   1053,  C.C.L.C.).     He  also 

(I)  See  the  facts  of  that  case  as  reasons  for  judgment.  i4n<«y.  392- 
stated  by  the  learned  judge  in  his        (2)  Post  p.  398. 
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dealt  with  the  qaestion  of  prescription  as  set  apbythe      i^^i 
defence,  and  cited  Art.  2242  C.C.L.C.  ^u^^ 

Belcourt,  following  on  the  Game  side  :  '■ 

Ist.  The  acquittance  given  to  the  Grand  Trunk  Rail-    giiiN. 

way  Company  did  not   cover   the   gravamen    of  this  a  ■■mm 

action.     The  general  rale   under  which  incidental, " 

or  prospective  or  contemplated,  damages  are  pre- 
snmed  to  have  been  taken  into  consideration  in  the 
compensation  paid  to  the  owner  at  the  time  of  the 
expropriation  is  not  applicable  to  cases  arising  in  the 
Province  of  Quebec.  (Cites  Cantin  v.  The  North  Shore 
Railway  Co.  (1)  ;  Corporation  de  Tingioick  v.  Grarui 
Trunk  Railway  (2)  ;  Grand  Trunk  Railway  v.  Meegar 
(3)  ;  Grand  Trunk  Railway  v.  Mioille  (4) ;  Grand  Trunk 
Railway  v.  Landry  (5) ;  Canadian  Paci/ic  Railway  v. 
PicheUe  (6) ;  de  Bel lefeui lie's  Code  Civil  Annot4)  (7).  It  is 
the  lex  loci  that  governs  in  such  cases  as  this.  (Cites  Red- 
fiefd  on  Railways  (8);  Story  on  Conflict  of  Laws)  (9).  These 
damages  could  not  have  been  contemplated,  because 
for  five  or  six  years  the  railway  ditches  were  snificient 
to  carry  off  the  water.  The  mischief  arose  when  the 
ditches  were  allowed  to  fill  up. 

2udly.  The  crown  is  liable  for  the  acta  and  omis- 
sions of  its  grantor.  (Cites  de  Bellefeuille's  Code  Civil 
Annoti  (10) ;  Leduc  V.  The  City  of  Montreal)  (11). 

3rdly.  The  crown  had  the  right  to  go  on  claimant's 
lands  and  repair  the  ditches  thereon  or  make  new  ones, 
and  if  this  had  been  done  the  injury  would  have  been 
removed. 

4thly.  As  to  respondent's  contention  that  the  claim 
is  prescribed,  it  is  submitted  that  the  damage  is  con- 


(1)  Bam.  App.  Cm.  691. 
{2}  3Q.  L.  R.  111. 
{3)  29  L.C.  J.  214. 
(4)  14  L.  C.  R.  469.      . 
{^)  11  R.  L.  ( 


(6;  31  L.  C.  J.  36. 

{7)  Art.  1053,  No.  104. 

(8)  Sec.  204,  p.  303. 

(9)  Sees,  76  &  272. 

(10)  Art.  1053. 


iii 


(l\)  1  M.  L.  R.  (S.C.)  300. 
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1891  tinuous,  and,  moreover,  the  crown  has    waived  pre- 

MoMN  scription  by  offering  to  make  ditches  some  two  years 

The  ^^^'     (^^^®®  Orenier  v.  The  City  of  Montreal  (1);  Renaud 

Queen,  v.  The  City  of  Quebec  (2);  R.S.C.  c.  109,  s.  27). 


afv^SZi,      ^^^SS^  Q-  C.  for  the  respondent  :  The  consideration 

mentioned  in  the  claimant's  deed  to  the  Grand  Trunk 

Railway  Company  was  in  full  of  the  damages  claimed 
hereitf. 

2ndly.  The  evidence  in  Simoneau's  Case  (3)  shows 
that  the  crown  has  properly  maintained  the  ditches 
on  the  railway. 

Angers^  Q  C.  followed  for  respondent : 
Under  the  deed  the  crown  is  not  bound  to  keep 
the  water-courses  in  question  in  repair  ;  and,  moreover, 
it  is  therein  expressly  provided  that  the  said  w^ater- 
courses  shall  be  regulated  by  the  provisions  of  the 
Municipal  Code  of  the  Province  of  Quebec  (4). 

Bqrbidge,  J.  now  (November  28th,  1891)  delivered 
judgment. 

The  claimant  claims  damages  for  the  flooding  of  a 
portion  of  his  farm'  adjoining  the  Intercolonial  Railway 
in  the  County  of  Montmagny  and  Province  of  Quebec. 
The  case  does  not  differ  from  that  of  Simoneau  v.  The 
Queen  (3)  decided  in  this  court  in  February,  1890,  except 
in  respect  of  the  amount  of  damages  claimed,  and  that 
the  deed  of  sale,  under  which  the  right  of  way  was 
originally  acquired  by  the  Q-rand  Trunk  Railway 
Company,  contains  the  following  clause  which  was 
not  contained  in  the  deed  relied  upon  in  Simoneau* s 
Case : — 

"  Cette  vente  faite  '^  '^  '^  a  la  charge  par  ladite 
"  Compagnie  de  fournir  au  dit  vendeur  k  travers  le  dit 

(1)  3  L.  N.  51.  (3;  Ante  p.  391. 

(2)  8  Q.L.R.  102.  (4)  Cites  Arta.  867  &  871. 
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"  chemin,  sat  la  dite  terre,  un  passage  coavenable  poar 
"  commoniqaer  d'une  partie  k  I'autre  de  la  dite  terre 
"  &  son  besoiu  et  en  toutea  saisons  et  d'entretenir  le 
"  dit  passage  ainsi  que  tons  les  cours  d'eau  qni  pour-    < 
"  ront  e'y  tencontrer,  et  sera  sujette  k  tone  les  r^le-  , 
"  ments  municipaui,  relativenieut  k  iceux."  Jn 

By  agreement  between  the  parties,  this  case  is,  with 
the  exception  I  have  mentioned,  to  be  determined  by 
the  evidence  taken  in  Simoneau's  Case.  In  that  case  I 
observed  that  the  deed  of  sale  did  not  contain  any 
covenant  on  the  part  of  the  company  to  keep  open  and 
in  good  order  the  ditches  and  water-courses  on  each 
side  of  the  railway  track,  and  the  culverts  communicat- 
ing from  one  side  of  the  track  to  the  other.  But  I 
made  the  observation  incidentally  and  because  the 
claimant  appeared  to  rely  upon  there  being  some  such 
express  covenant  in  the  deed.  I  took  care,  however, 
to  preface  my  brief  allusion  to  that  aspect  of  the  case 
by  stating  that  the  absence  of  such  a  covenant  was 
not  a  consideration  material  to  the  determination  of 
the  case.     I  am  of  the  same  opinion  still. 

It  is  not,  under  the  evidence  upon  which  that  case 
and  this  depend,  necessary  to  determine  whether  or 
not  the  crown,  or  its  officers,  are  under  any  duty  or 
obligation  to  keep  open  the  railway  ditches  and  cul- 
verts, for  neglect  or  breach  of  which  the  injured  pro- 
prietor would  have  a  remedy  in  this  court.  The  rail- 
way authorities,  whatever  their  exact  legal  position 
may  be,  accept  that  obligation  and  duty  and  say  that 
since  the  portion  of  the  Intercolonial  Railway  that 
crosses  the  claimant's  farm  came  into  the  possession  of 
the  crown  the  railway  ditches  and  culverts  have  been 
maintained  in  good  order  and  conditiou.  The  flooding 
of  the  lands  of  the  adjoining  proprietors,  that  takes 
place  there,  is  uot  occasioned  by  any  defect  or  want  of 
repair  in  the  railway  ditches  or  culverts,  but  happens 
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1891      because   such  proprietors   have    not  kept  their  own 
AIoRiN     ditches  open  and  in  good  repair.    That  was  the  finding 

ry^\  of  the  registrar  of  this  court  in  Simoneau*s  Case,  and  he 
Queen,  had  the  advantage  not  only  of  hearing  the  evidence 
RfUMonii  but  of  viewing  the  hcus,  and  seeing,  with  his  own 
jndx^uene.  cycs,  how  the  matter  stood.  I  am  satisfied  as  well  that 
the  conclusion  to  which  he  came  is  not  only  justified 
by  the  evidence,  but  the  only  conclusion  that  could 
be  reasonably  come  to.  For  five  or  six  years  after  the 
railway  was  constructed  there  was  no  flooding  of  the 
lands  in  question  ;  but,  subsequently,  the  proprietors 
having  neglected  their  boundary  ditches,  the  water 
that  collected  at  the  sides  of  the  railway  had  no  way 
of  escape,  and  their  lauds  w^ere  in  consequence 
drowned.  Mr.  Choquette,  for  the  claimant,  said  that  he 
would  be  satisfied  w^ith  a  judgment  that  established 
the  liability  of  the  crown  to  keep  open  the  ditches  on 
each  side  of  the  railway,  and  to  maintain  sufficient  cul- 
verts to  drain  the  lands  south  of  the  railway.  But  it 
seems  to  me  that  the  real  controversy  between  the 
parties  goes  beyond  that.  What  the  proprietors  really 
want  is  that  the  Minister  of  Railways  shall  keep  their 
boundary  ditches  in  order  for  them.  That  contention 
cannot,  I  think,  be  supported. 

By  the  68th  section  of  the  Imperial  Railway  Clauses 
Act,  1845,  it  was,  among  other  things,  enacted  that  the 
company  should  make,  and  at  all  time  thereafter  main- 
tain, for  the  accommodation  of  the  owners  and  occupiers 
of  lands  adjoining  the  railway,  all  necessary  arches, 
tunnels,  culverts,  drains  or  other  passages,  either  over 
or  under  or  by  the  sides  of  the  railway,  of  such  dimen- 
sions as  would  be  sufficient  at  all  times  to  carry  the 
water  as  clearly  from  the  lands  lying  near  or  affected 
by  the  railway  as  before  the  making  of  the  railway,  or 
as  nearly  so  as  might  be ;  and  that  such  works  should  be 
made  from  time  to  time  as  the  railway  works  proceeded. 
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Bat  while  railway  companies  in  CaDada  havt3  power 
to  make  Bnch  works  (1),  they  are  not,  as  Mr.  Jasttce 
Meredith  pointed  oat  in  The  Orand  Trunk  Railwap  Co. 
V.  Mirille  (2),  compelled  by  the  statute  to  make 
them.  No  donbt  if  a  railway  company  in  Canada  does 
uot  use  or  exercise  its  powers  in  such  a  way  as  to  drain  J 
the  lauds  through  which  its  railway  mns  as  effectually 
as  they  had  been  drained  by  the  old  water<conrses 
before  the  construction  of  the  railway,  it  must  make 
compensation  or  pay  damages  (3).  Where,  as  in  Simo- 
neau's  Case  (4)  and  this,  the  claimants'  lands  lie  in  a  hol- 
low and  are  crossed  by  a  railway,  the  result  must  be 
that  the  railway  ditches  will  collect  water  upon  the  ad- 
jacent slopes  and  discharge  it  upon  such  lands.  It  may 
happen,  however,  as  in  this  case,  that  there  will  be  no 
flooding  or  drowning  of  the  lands  so  long  as  the  pro- 
prietors keep  their  boundary  ditches  open.  But  more 
water  will  of  necessity  flow  through  such  ditches  than 
before  the  construction  of  the  railway  and  so  far  as  this 
is  an  injury  to  the  proprietor,  or  throws  upon  him  any 
additional  burden,  he  is  entitled  to  compensation. 
Snch  an  injury  is,  however,  one  that  may,  it  appears 
to  me,  be  foreseen  at  the  time  the  railway  is  constructed, 
and  must,  I  think,  be  taken  to  be  covered  by  anacquit- 
tance,  snch  as  was  given  in  this  case,  of  all  damages 
resulting  from  such  construction.  But  anyway  that  is 
a  question  which  does  not  arise  between  the  claimant 
and  the  crown.  As  I  stated  in  Simoiuau's  Case  (4),  the 
mischief  complained  of  hadmade  itself  manifest  many 
years  before  the  crown  purchased  fromTheGrandTrunk 
Kailway  Company  the  portion  of  the  railway  referred 
to,  and  since  the  purchase  nothing  has  been  done  or 

(1)  The  RaUway  Act,  61  Vic.  c.  (3)  The  Grand  Trunk  BaUmty 
29,  8.  90  ;  Sw  also  7ft«  Expro-  C-i.  v.  MiiiUe,  14  L.C.R.  469  ;  anil 
friatutH  Act,  62  Vice.  13,  sb.  3  &  4.  The   Canadian  Pacific  Railway  Co. 

(2)  14  L.C.  E.  480.  V.  PicMU,  31  L.  C.  J.  36. 

(4)  Ante,  )>.  391. 
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1891  omitted  on  the  crown's  part  to  alter  the  position  of  the 
mJ>iun     nifiitter  or  to  give  rise  to  the  claim  put  forward. 

^^'  The  railway  ditches  and  culverts  have  been  kept  iu 

QuKKx.  good  order  and  repair,  and  the  crown  not  being  bound 
to  repair  the  boundary  ditches  between  the  properties 


jnA^9>mt.  adjoining  the  railway,  the  claimant's  case  fails. 

Judgment  for  respondent  with  costs. 

Solicitor  for  claimant :  P.  A.  Choquette. 

Solicitors    for    respondent  :    O'Connor,    Hogg  and 

Balderson. 
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K.XCllKt^UKll  COUKT  HKl'UKT.S. 


GEKSHON  S.  MAYES Suppliam'; 


HER  MAJESTY  THE  QUEEN Ues^i-onuent. 

CimtTatt  far  coudnuition  of  a  fubUc  wwJ: — Delay  in  txereinng  crmvu'i 
right  to  intftet  mattriali — Indeftndenl  jmrmiie  by  cTown'a  lenynU, 
tftet  of— The  Goremmtnl  Bailtmyi  Act,  1861. 

It  was  a  term  in  suppliant's  contract  with,thc  crown  for  tliu  tonfitnic- 
tion  uf  a  public  work  that  certain  timber  Tequired  in  such  con- 
Hlruction  should  be  treated  in  a  special  manner,  t')  the  aitisfactiun 
of  the  pfiiper  officer  in  that  buhalC  uf  Ibe  De)>artment  of  Itnilwayit 
and  Canals.  By  another  term  of  the  oonlract  it  was  declared  (bat 
the  expFe*><  covenanU  and  agreements  euntaincd  thcri.-iii  should  be 
the  only  ones  upon  which  any  rights  againat  the  crown  should  Ijc 
founded  by  the  suppliant. 

The  suppliant,  immediately  after  entering  upun  the  execution  uf  hia 
contract,  notified  A.,  the  proper  officer  of  the  Departnu^nt  in  that 
behalf,  that  he  intended  to  procure  the  timlier  at  a  certain  p'ace 
and  have  it  treated  there  in  the  manner  specified,  before  shipment. 
A.  approved  of  the  suppliant's  proposal,  and  promised  lo  appoint 
a  suitable  person  to  inspect  the  timber  at  such  place.  The  in- 
spector was  out  apjiuinted  until  a  vonsiderable  time  afterward.-^, 
and  by  reason  of  such  delay  the  supphant  had  to  pay  a  bighet 
rate  of  freight  on  the  timber  than  he  otherwise  would  have  had 
to  pay,  and  was  compelled  to  carry  on  bis  work  in  more  unfavor- 
able weather  and  at  greater  coat,  for  which  he  claimed  damages. 

HM,  on  demurrer  to  the  petition,  that  the  crown  was  not  hound  under 
the  contract  lo  have  the  inxpeetion  made  at  any  particular  place  ; 
and  that  in  view  of  the  98th  Bectiou  of  T/ie  Gor^nmrnt  I^ailwaya 
Act,  1881,  and  the  express  terms  of  the  contract,  A.  had  no  power 
to  vary,  or  add  to  its  terms,  or  to  bind  the  crown  by  any  new 
promise. 

i.  The  suppliant's  contract  contained  the  following  clause; — "The 
"  contractor  shall  not  have  or  luakc  any  claim  or  demand,  or  bring 
"any  action,  orauit,  or  petition  against  Her  Majesty  for  any  dam- 
"  ^c  which  he  may  sustain  by  rea'^on  of  any  delay  in  the  progress 
"  of  the  work  ariting  from  the  actt  of  anij  of  Her  Afujenty's  aijents ; 
"and  it  is  agreed  that,  in  the  event  of  any  such  delay,  thecontrac- 
!6X 
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1891  "  tor  shall  have  such  further  time  for  the  completion  of  the  work 

"  as  may  be  fixed  in  that  behalf  by  the  Minifiter." 
Held,  that  this  clause  covered  delay  by  the  Government's  engineer  in 
The  causing  an  inspection  to  be  made  of  certain  material  whereby  the 

Queen.  suppliant  suffered  loss. 

Demurrer  to  a  petition  of  right  for  damages  aris- 
ing out  of  a  contract  between  the  crown  and  the  sup- 
pliant for  the  construction  of  a  pile  trestle  bridge  on 
the  Intercolonial  Railway,  between  Brown's  Point  and 
Loch  Broom  Point,  in  the  County  of  Pictou,  N.S. 

The  facts  of  the  case  as  admitted  by  the  demurrer 
are  stated  in  the  reasons  for  judgment. 

The  full  text  of  the  clauses  of  the  contract  referred 
to  in  the  reasons  for  judgment  is  as  follows  : — 

Clause  8.  "  The  engineer  shall  be  the  sole  judge 
of  work  and  material  in  respect  of  both  quan- 
tity and  quality,  and  his  decision  on  all  questions 
in  dispute,  with  regard  to  work  or  material,  as  to 
the  meaning  or  intention  of  this  contract,  and  the 
plans,  specifications  and  drawings  shall  be  final  ; 
and  no  work,  or  extra  or  additional  work,  or 
changes,  shall  be  deemed  to  have  been  executed, 
nor  shall  the  contractor  be  entitled  to  payment  for 
the  same,  unless  the  same  shall  have  been  execut- 
ed to  the  satisfaction  of  the  engineer,  as  evidenced 
by  his  certificate  in  writing,  which  certificate 
shall  be  a  condition  precedent  to  the  right  of  the 
contractor  to  be  paid  therefor." 
Clause  10.  "  In  case  any  material,  or  other  things, 
in  the  opinion  of  the  engineer,  not  in  accordance 
with  the  said  several  parts  of  this  contract,  or  not 
sufficiently  sound,  or  otherwise  unsuitable  for  the 
work,  be  used  for  or  brought  to  the  intended  work, 
or  any  part  thereof,  or  in  case  any  work  be  im- 
properly executed,  the  engineer  may  require  the 
contractor  to  remove  the  same,  and  to  provide  pro- 
per material  or  other  things,  or  properly  re-execute 
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the  work,  as  the  case  may  be,  and  thereupon  the 
contractor  shall  and  will  immediatf  ly  comply  with 
the  Eaid  requisition,  and  if  twenty-Four  hours  shall 
elapse  and  such  requisition  shall  not  have  been  com- 
plied with,  the  engineer  may  cause  such  material  m 
or  other  things,  or  snch  work,  to  be  removed,  and 
in  any  such  case  the  contractor  shall  pay  lo  Her 
Majesty  all  such  damages  and  expense  as  shall  be 
incurred  in  the  removal  of  such  materials,  or  other 
things,  or  of  such  work  ;  or  Her  Majesty  may,  in 
Her  discretion,  retain  and  deduct  such  damages 
and  expenses  from  any  amounts  payable  to-  the 
contractor." 

use  15.  "  The  contractor  shall  not  have  or  make 
any  claim  or  demand,  or  bring  any  action,  or  suit 
or  petition  against  Her  Majesty  for  any  damage 
which  he  may  sustain  by  reason  of  any  delay  in 
the  progress  of  the  work  arising  from  the  acts  of 
any  of  Her  Majesty's  agents  ;  and  it  is  agreed  that 
in  the  event  of  any  such  delay  the  contractor  shall 
have  snch  further  time  for  the  completion  of  the 
work  as  may  be  fixed  in  that  behalf  by  the  Minis- 
ter." 

Clause  32.  "  It  is  distinctly  declared  that  no  implied 
contract  of  any  kind  whatsoever,  by  or  on  behalf 
of  Her  Majesty,  shall  arise  or  be  implied  from  any- 
thing in  this  contract  contained,  or  from  any  posi- 
tion or  situation  of  the  parties  at  anytime,  it  being 
clearly  understood  and  ^reed  that  the  express 
contracts,  covenants  and  agreements  herein  con- 
tained and  made  by  Her  Majesty,  are  and  shall  be 
the  only  contracts,  covenants,  and  agreements  upon 
which  any  rights  against  Her  are  to  be  founded." 

Clause  36.  "  It  is  distinctly  declared  and  agreed  that 
none  of  Her  Majesty's  Ministers,  officers,  engineers, 
agents  or  servants,  have  or  shall  have  power  or 


'U)V>  KXCMKQUER  COURT  REPORTS.  [VOL.  II. 

i«i>i  authority  in  any  way  whatever  to  waive,  ou  the 

^Iayes  part  of  Her  Majesty,  any  of  the  clauses  or  ooudi- 

The  tions  of  this  contract,  it  being  clearly  understood 

Queen.  that  any  change  in  the  terms  of  this  contract  to  be 

»t«t«-mrut  binding  upon  Her  Majesty  must  be  sanctioned  by 

"'  order  of  the  Governor-General  in  Council." 

The  following  is  the  full  text  of  clause  8  of  the  speci- 
fications referred  to  in  the  reasons  for  judgment : 
(8).  "  The  piles  in  one  length,  and  square  upper  parts 
of  spliced  piles,  including  the  upper  cleat  in  the 
splice,  as  shewn,  must  contain  not  less  than  16 
.  lbs.  per  cubic  foot  of  the  best  dead  oil  of  coal  tar 
creosote,  injected  under  a  pressure  of  from  120  to 
160  lbs.  per  square  inch.     All  piling  intended  to 
be  creosoted  must  be  heated  through  with  the 
temperature  between  212  and  250  degrees,  Fahren- 
heit, have  all  the  air  and  moisture  exhausted,  and 
in  that  condition  receive  the  creosote." 
"  The  whole  of  the  work  of  creosoting  must  be  done 
in  the  most  approved  manner,  and  to  the  satisfac- 
tion of  the  engineer,  or  inspector,  who  shall  have 
full   power   to  reject   any    creosote,  or  creosott»d 
timber,  whether  before  or  after  treatment." 

August  20th,  1891. 

It  was  ordered,  by  consent,  that  instead  of  the  argu- 
ment on  demurrer  being  made  orally,  counsel  inigbi 
submit  their  contentions  to  the  court  in  writinsr. 

Ritchie,  in  support  of  demurrer,  submitted,  inter  fl''^' 
the  following : — 

1 .  The  crown  was  not  bound  to  send  an  inspector  to 
South  Carolina.     (See  clauses  8  and  10  of  contract)  (U- 

2.  No  implied  contract  to  make  the  inspection  at 
South  Carolina  can  arise  under  the  express  provisions 
of  the  written  contract.    (See  clause  32  of  contract)  (2)- 

(1)  Aiitf  ]K  404.  (2)  AnU  p.  405. 
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3.  Suppliant  relies  upon  an  ^reement  of  the  eu-  i'*!" 
gineer  to  have  the  inspection  made  there.  It  is  object-  ^u7E^ 
ed  to  this  : —  ,y' 

(a).  That  sach  agreement  is  without  consideration.       Qukk-n 
{b).  That  the  engineer  had  no  [wwer  to  alter  the  ArKuw 
contract,  or  to  bind  the  crown  to  sead  an  inspector  to      — - 
South  Carolina.     (See  clause  35  of  contract)  (1). 

4.  Suppliant's  clnim  is  by  reason  of  delay  by  the 
engineer,  and  such  delay,  under  the  terms  of  the  coD- 
tract,  can  give  rise  to  no  claim.  (See  clause  15  of  con- 
tract) (2).  Cites  O'Brien  v.  The  Queen,  (3) ;  Joms  v.  The 
Queen  (4). 

Pugsley,  Q.C.,  (Solicitor-General,  N.B.),  contra,  sub- 
mitted, inter  alia,  the  following  : — 

1.  In  answer  to  the  tiret  point  taken,  that  the  crown 
was  not  bound  to  send  an  inspector  to  South  Carolina, 
it  is  alleged  in  the  petition  of  right  that  the  creosoting 
had  to  be  done  in  the  United  States,  there  being  no 
place  in  Canada  where  it  could  be  done.  This  is  ad- 
mitted by  the  demurrer. 

As  the  creosote  and  the  creosoting  had  to  be  to 
the  satisfaction  of  the  Government  engineer  or  inspec- 
tor, he  had  the  right,  under  the  contract,  to  say  that 
the  creosoting  should  not  be  done  until  he  had  in- 
spected the  timber  and  the  creosote,  and  to  have  an 
inspector  present  when  the  work  was  being  done.  It 
was,  therefore,  necessarily  a  part  of  the  contra<:t  that 
the  engineer  should  appoint  a  time  and  place  of  in- 
spection. It  is  admitted  by  the  demurrer  that  he  ap- 
pointed Charleston,  S.  C,  the  place  named  by  the  sup- 
pliant, and  agreed  to  send  an  inspector  as  alleged  in 
the  petition.  The  crown,  through  its  engineer,  having 
agreed  to  send  an  inspector  to  Charleston,  was  clearly 
under  obligation  to  do  so,  as  the  suppliant  could 
not  begin  the  work  of  creosoting  until  the  inspector 
was  present. 

(1)  AnU  p.  405.  (3)  4  Can.  S.  R.  52!). 


(^  Aiiteit.  400. 


(4>  7  Can.  S.  C.  R.  570. 
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1891  It  is  provided  by  clause  8  of  the  specifications  ( I)  that 

mTves     all  the  creosoted  square  timber  for  the  upper  part  of  the 

The      pi^^s  were  to  be  of  North  Carolina  yellow  pine;  it 

QuEKN.    surely    never    was    contemplated    that    the  timber 

should  be  brought  to  Nova  Scotia,  then  inspected,  and 

taken  back  to  the  United  States  to  be  creosoted.    By 

this  clause,  too,  it  was  provided  that  the  process  of 

creosoting  was  to  be  done  to  the  satisfaction  of  the 

engineer,  thus  clearly  showing  that  it  was  contem- 

plated  that  he  would  be  present  while  the  work  of 

creosoting  was  going  on. 

2.  The  suppliant  does  not  rely  upon  an  implied  con- 
tract in  this  behalf,  but  upon  the  express  promise  of 
the  crown  through  its  engineer ;  and  this  promise  was 
made  under  and  in  accordance  with  the  contract,  and 
is  essential  to  its  execution  by  the  suppliant. 

3.  In  answer  to  the  objection  that  the  agreement  of 
the  engineer  to  have  the  timber  inspected  in  Sonth 
Carolina  was  without  consideration,  it  is  submitted: 
1st,  that  it  is  not  necessary  to  have  any  consideration 
independent  of  the  contract  which  provided  for  the 
inspection ;  2ndly,  if  any  new  consideration  were  neces- 
sary, the  fact  that  the  suppliant  was,  by  the  contract, 
obliged  to  delay  the  work  of  creosoting  until  the 
inspector  was  present,  would  afford  a  sufficient  consid- 
eration. 

In  answer  to  objection  (&),  that  the  engineer  had  no 
power  to  alter  the  contract,  or  to  bind  the  crown  to 
send  an  inspector  to  South  Carolina,  it  is  submitted 
that  this  was  not  an  alteration  of  the  contract.  If  by 
an  agreement  to  perform  any  work  it  would  be  reason- 
able that  the  party  for  whom  the  work  is  to  be  per- 
formed should  inspect  it,  then  anything  that  arises 
between  the  parties  in  connection  with  inspection 
arises  out  of  the  contract,  and  not  dehors  the  contract. 

(1)  SeeAtUei}.  40C. 
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In  the  present  case  it  was  not  only  reasonable  that 
the  inspection  should  take  pWe,  bnt  it  was  expressly 
provided  by  the  contract  that  such  inspection  should 
be  had.  As  the  crown  intrusted  the  inspection  to  the 
engineer,  he  was  acting  within  the  scope  of  his 
authority  in  appointing  Charleston  as  the  place  of 
inspection,  and  the  crown  is  bound  by  his  act  in  this 
particular. 

4.  Clause  15  (I)  of  the  contract  does  not  apply  to  this 
case.  It  was  only  intended  to  include  cases  where  the 
extension  of  time  for  completion  of  the  work  would 
afford  compensation  for  the  delay  caused  by  acts  of 
agents  of  the  crown.  It  would  apply  to  nnavoidable 
acts  of  the  crown's  agents,  but  not  to  wilful  or  inten- 
tional acts.  The  delay  herein  complained  of  did  not 
arise  from  acts  of  the  crown's  agents,  but  from  the 
crown's  engineer  not  having  attended  to  the  work  as 
he  was  bound  to  do.  The  delay  here  has  caused  a  loss 
in  respect  of  which  no  extension  of  time  would  afford 
relief,  because  the  damages  arise  in  connection  with 
the  charter  of  vessels  to  carry  freight. 

Ritchie  in  reply  : 

Assuming  that  the  contract  contemplated  that  the 
inspection  of  the  creosoting  was  to  be  done  in  the 
United  States,  this  does  not  bind  the  crown  to  inspect 
there.  The  right  of  inspection  is  a  privilege  given  to  the 
crown,  not  something  which  the  crown  contracts  to  do. 


iai)i 
Matki 


BuEBlDOB,  J.  now  (November  28th,  1891,)  delivered 
judgment. 

■  About  the  5th  May,  1886,  the  suppliant  entered  into 
a  contract  with  the  crown,  bearing  date  the  20th  of 
April,  preceding,  for  the  construction,  for  the  sura  of 
J32,900,  of  a  pile  trestle  bridge  between  Brown's 
Point  and  Loch  Broom  Point,  in  the  County  of  Pictou 

(I)  Aafe  i>.  4ej 
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aud  Province  of  Nova  Scotia,  the  work  to  be  completed 
by  the  31st  of  October  following.     Part  of  the  stracture 
was  to  consist  of  piles  of  North  Carolina  yellow  pine 
timber,  which  were  to  be  of  the  quality  and  dimensions 
mentioned  in  the  specificaJLion,  and  were  to  be  treated 
with  creosote  in  the  manner  therein  set  out    Such 
piles  were  to  contain  not  less  than  16  lbs.  per  cubic     ' 
foot  of  the  best  dead  oil  of  coal  tar  creosote  injected 
under  a  pressure  of  from  120  to  160  lbs.  per  square 
inch,  and  were  to  be  heated  through  with  the  tem- 
perature   between  212   and  250  degrees,    Fahrenheit, 
have  all  the  air  and  moisture  exhausted,  and  in  that 
condition  receive  the  creosote.     The  whole  of  the  work 
of  creosoting  was  to  be  done  in  the  most  approved 
manner,  and  to  the  satisfaction  of  the  engineer  or  in- 
spector, who  had  full  power  to  reject  any  creosote  or 
cTeosoted  timber  either  before  or  after  treatment.     By 
the  contract  the  word  engineer  was  defined  to   mean 
the  Chief  Engineer  and  General  Manager  of  Q-overn- 
ment  Railways,  and  to  include  any  of  his  assistants 
acting  under  his  instructions,  and  it  was  provided  that 
the  engineer  should  be  the  sole  judge  of  work  and 
material  in  respect  of  both  quantity  and  quality^  ^^^ 
that  his  decision  in  regard  thereto  should  be  final-    ^t 
the  time  when  the  contract  was  entered  into,  Mr.  P-  S- 
Archibald  was  the  Chief  Engineer  of  the  Intercolo^^'*^ 
Railway,  and  (I  am  stating  the  facts  as  admitt^^  ^Y 
the  demurrer  to  the  suppliant's  petition)  the  eng'i^^^^ 
to  whose  satisfaction  such  creosoting  had  to  be  ^oue. 
There   was  no  place   in  Canada  where  timber  ^r^ouW 
be  treated  with  creosote.     The  suppliant  immedi  ^^^^Y 
after  entering  upon  the  work  which,  under  his     ^'^^^' 
tract,  he  had  to  perform,  notified  Mr.  Archibald     ^^^ 
he  was  about  to  procure  the    North  Carolina  y£?fll^^ 
pine  timber  at  Charleston,  South  Carolina,  and  to   ^^^^ 
the  same  (Teosoted  there.  Mr.  Archibald  approved  «  ^^ 
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promised  to  appoint  a  Baitable  persoD  to  inspect  tho  creo-  ii^"' 
Boting  aiid  all  matters  connected  therewith  at  that  place,  yi7^,s 
In  a  letter  of  28th  April,  1 8H6,  he  BUggested  to  the  sap-  ,^- 
pliant'tbe  advisability  of  the  latter  commnniiatiug  ijckkn. 
with  a  Bpecialist  in  creosotiug,  whom  he  named,  stating  Rruuiu 
that  there  had  been  a  number  of  failures  ot  creosoted '■dcwant. 
piles  in  the  South  attributable  to  the  use  of  imported 
dead  oil.  He  added  that  he  would  go  himself,  or  send 
some  one,  to  ascertain  exactly  what  kind  of  oil  they 
used  where  the  suppliant  proposed  to  buy  his  timber, 
and  that  the  latter  better  uot  make  any  definite  ar< 
rangement  without "  their  "  approval,  as  he  would  run 
the  risk  of  having  the  timber  condemned  if  not  iu  ac- 
cordance with  the  specification.  On  the  1st  of  May, 
1886,  t$.T.  Archibald  wrote  the  suppliant,  that  "in 
"  order  to  Ibrward  the  work  he  would  probably 
"  send  his  assistant,  Mr.,  McKenzie,  down  to  iu- 
"  spect  the  pilen  and  creosoting  process  in  the 
"  course  of  two  or  three  weeks."  This  was  uot 
done,  and  although  the  suppliant  continued  his  efforts 
to  get  an  inspector  appointed,  no  such  appointment  was 
made  until  about  the  5th  of  July.  By  reason  of  this 
delay  the  suppliant  was  compelled  to  pay  a  higher 
rate  of  freight  on  the  timber  than  he  otherwise  would 
have  had  to  pay,  and  the  timber  was  not  delivered  at 
Picton  until  the  29th  of  September ;  whereas,  if  the 
inspectiou  had  been  promptly  made,  it  could  have 
been  put  down  there  by  the  30th  of  July.  In  conse- 
quence, he  had  to  carry  on  his  work  in  more  unfavor- 
able weather,  and  at  a  greater  cost,  than  if  the  piles 
had  beeu  delivered  at  Pictou  at  the  earlier  date.  For 
the  loss  thereby  occasioned,  and  for  the  increased  rate 
of  freight  he  was  compelled  by  reason  of  such  delay 
to  pay,  he  brings  his  petition  of  right. 

Briefly  stated,  the  suppliant's  case  is  that  the  crown 
was  bound,  upon  being  notified  that  the  timber  would 


for 
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1891      be  subjected  to  the  process  of  creosoting  at  Charleston, 
M^,s     ill  South  Carolina,  to  appoint  without  undue  delay  a 
^'        person  to  inspect  the  same  and  such  process  at  that 
QuEKN.    place ;  and  that  there  was  undue  delay  in  making  such 
appointment,  resulting  in  a  loss  to  the  suppliant,  for 
which  he  is  entitled  to  damages.     To  this  the  crown 
demurs  on  the  grounds  (among  others  which  I  shall 
not  have  occasion  to  consider):  (1).  That  the  petition 
does  not  disclose  any  such  obligation  :  and  (2).  That  if 
it  were  assumed  that  it  did.  the  suppliant  has,  by  his 
contract,  agreed  that  such  delay  should  not  give  him 
any  right  of  action  for  any  damages  resulting  there- 
from. 

Whatever  answer  may  be  given  to  the  inquiry  as 
to  the  crown's  obligation  to  name  a  person  to.  inspect 
the  timber  and  the  process  of  subjecting  the  same  to 
creosote  at  Charleston,  the.  second  objection  is,  it  ap- 
pears to  me,  and  for  reasons  that  I  shall  have  occasion 
brielly  to  notice,  conclusive  against  the  suppliant's 
claim  to  maintain  his  petition. 

I  shall  proceed,  however,  in  the  first  place,  to  examine 
the  contention  that  the  crown  was  under  the  obliga- 
tion referred  to,  not  because  such  an  examination  is, 
in  the  view  I  take  of  the  case,  necessary  for  its  deter- 
mination, but  for  the  reason  that  it  will,  I  think,  assist 
somewhat  to  a  just  appreciation  of  the  position  of  the 
parties.  By  the  32nd  clause  of  the  contract  set  out  in 
the  petition,  it  was  declared  and  agreed  that  no 
implied  contract  of  any  kind  whatsoever,  by  or 
on  behalf  of  Her  Majesty,  should  arise  or  be  im- 
plied from  any  thing  contained  in  the  contract,  or 
from  any  position  or  situation  of  the  parties  at  the 
time,  and  that  the  express  contracts,  covenants  and 
agreements  contained  in  the  contract  should  be  the 
only  ones  upon  which  any  rights  against  Her  Majesty 
were  to  be  founded.     By  the  8th  clause  of  the  contract 
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it  was   agreed,  as  has  been  seeu,  that  the  engineer       '^"i 
should  be  the  sole  jndge  of  work  and  material,  and     ^uvEs 
that  his  decision  on  all  questions  in  dispute  should        "- 
be  final ;    and  by  the  10th  clause,  that  in  case  any    i.h  kkn. 
material  which,  in  his  opinion,  was  not  iu  accordancs  »„„„„, 
with  the  contract,  or  not  sufficiently  sound,  or  other- iiadi^imi. 
wise  unsuitable  for  the  work,  was  used  for,  or  brought 
to,  the  intended  work,  or  iu  case  any  work  was  im- 
properly executed,  he  might  require  ihe  contractor  to 
remove  the  same  and  to  provide  proper  material,  or  to 
properly  execute  such  work,  as  the  case  might  be. 
By  the  8th  clause  of  the  specification  it  was  provided, 
as  already  stated,  that  the  whole  of  the  work  of  creo- 
soting  was  to  be  done  in  the  most  approved  manner, 
and  to  the  satisfaction  ot  the  engineer  or  inspector,  who 
8houl(rhave  full  power  to  reject  any  creosote  or  creo- 
soted  timber,  whether  before  or  after  treatment. 

The  suppliant  argues,  and  I  think  with  reason,  at 
least  so  far  as  the  process  of  creosoting  was  concerned, 
that  this  gave  the  crown  a  right  to  an  inspection  of  the 
timber,  of  the  creosote,  and  of  the  work  or  process  of 
creosoting,  at  the  place  where  such  process  was  carried 
OD.  Involved  in  that  right,  he  adds,  is  the  reciprocal 
obligation  to  appoint  a  person  to  make  such  inspection 
there.  But  does  that  follow  ?  The  suppliant  was  free 
to  buy  the  North  Carolina  yellow  pine  where  he  pleased 
and  to  prepare  it  where  he  saw  fit.  He  was  bound,  I 
think,  to  give  the  crown  an  opportunity  of  examining 
the  creosote  intended  to  be  used,  and,  probably,  of  in- 
specting the  timber  before  treatment  and  the  process 
of  treatment.  This  of  course  could  not  under  the  cir- 
cnmstanceB  have  been  done  elsewhere  than  at  Charles- 
ton. Hot,  on  the  other  hand,  there  is  nothing  in  the 
coDtract  expressly  binding  the  crown  to  inspect  the 
creosote  or  the  process  of  creosoting  the  timber.  The 
inspection  provided  for  was,  as  Mr.  Kitchie  contends, 
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1891  for  its  benefit,  not  something  that  the  crown  contracted 

ilAYKfi  to  do.     It  was  no  doubt  the  duty  of  the  engineer  to 

^/*  see  that  the  inspection  was  made,  but  that,  primarily, 

X  HE 

QUF.KX.  at  least,  was  a  duty  that  he  owed  to  the  crown. 

The  suppliant  having  made  arrangements  for  the 


jndffmMit.  purchase  of  the  timber,  and  its  treatment  with  creosote, 
at  Charleston,  was,  it  seems  to  me,  in  this  position,  that 
it  was  his  duty  to  give  the  engineer  notice  of  what  he 
had  done,  and  to  afford  him  a  fair  opportunity  of  mak- 
ing any  inspection  at  Charleston  that  he  saw  fit  to  make 
there.  But  the  suppliant,  however  prudent  it  may 
have  been  to  take  such  a  course,  was  not,  I  think,  bound 
to  submit  to  any  undue  or  unreasonable  delay  on  the 
engineer's  part.  Having  afforded  the  engineer  the 
opportunity  spoken  of,  it  was  open  to  him  to  satisfy 
himself  that  his  timber  was  of  the  dimensions  and 
quality  specified  in  the  contract,  and  that  it  was  pre- 
pared in  accordance  with  its  provisions,  and  to  proceed 
with  his  shipments.  It  may  be  that  any  inspection 
that  the  engineer  could  have  made  when  the  timber 
had  been  delivered  at  Pictou,  where  it  was  to  be  used, 
would,  in  respect  of  the  process  of  creosoting,  have  been 
more  or  less  imperfect ;  and  that  he  would  have  had  to 
rely  in  a  measure  upon  the  evidence  supplied  to  him  by 
the  contractor  that  the  specification  had  in  that  parti- 
cular been  complied  with.  But  that  was  the  crown's 
affair,  not  the  contractor's.  The  real  difficulty,  as  api)eaT8 
from  the  petition,  no  doubt  was  that  the  persons  who 
were  to  prepare  the  timber  would  not  deliver  it  to  the 
suppliant  until  it  was  inspected,  unless  his  acceptance  . 

was  taken  to  be  an  admission  that  they  had  fulfilled  I 

their  contract  with  him.  The  risk  involved  in  taking 
delivery  of  the  timber  under  such  terms,  and  before  it 
had  been  passed  by  the  Grovernment  inspector,  was 
one  that  naturally  enough  he  wished  to  avoid.  But 
unless  the  crown  was  bound  to  have  the  inspection 


vol,.  il.J 
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mad.' at  lh«  plac«  whore  the  timbtir  was  8nbjei.ted  to 
till'  piocess  of  ureosotiug,  it  was  a  risk  from  which, 
uiidi^r certain  circuniBtauies,  he  could  not  escape  No 
doubt  it  was  fair  and  basiuess-like  for  the  inspection 
lo  he  made  at  Charleston,  and  the  engineer  was,  it  ap- 
pears to  me,  a(;ting  reasonably  and  within  the  line  of '• 
hitj  duties  in  arranging  for  such  inspection  to  take  place 
ihert- ;  but  that  is  not  the  issue.  The  question  is,  was 
the  i;rown  auder  any  obligation  to  appointsome  one  to 
make  the  inspection  at  Charleston  ?  and  I  fail  to  find  in 
the  contract  any  such  undertaking  on  its  part. 

The  suppliant  relies,  however,  on  Mr.  Archibald's 
promise.  To  this  contention  the  respondent  answers 
thiit  liy  law  and  the  contract  Mr.  Archibald  had  no 
power  to  vary  or  add  to  its  terms,  or  to  bind  the  crown 
by*  any  new  promise.  By  the  98th  section  of  77ie  Gov- 
ernmeit  Railways  Act,  1881  (44  Vic.  c.  25),  in  force  in 
188l),Iie  could  make  no  contract  bindingupon  the  crown, 
unless  specially  authorized  in  writing  by  the  Minister 
of  Railways  ;  and  iu  respect  to  the  work  in  question 
the  Minister  could  not  give  any  such  authority,  for  the 
riJLson  that  by  the  35th  clause  of  the  contract  it  was 
distinctly  declared  and  agreed  that  none  of  Her  Ma- 
jesty's Ministers,  officers,  engineers,  agents  or  servants 
had  or  should  have  any  power  or  authority  in  any  way 
whatever  to  waive  on  the  part  of  Her  Majesty  any  of 
thr  ilauses  or  conditions  of  the  contract,  ■  it  being  cl  early 
uiideTBtood  that  any  change  in  the  terms  thereof,  to  be 
binding  upon  Her  Majesty,  must  be  sanctioned  by  order 
of  the  Governor-General  in  Council.  The  answer  ap- 
pears to  me  lo  be  conclusive. 

The  second  ground  of  demurrer  to  which  I  have 
referred  is  based  upon  the  15th  clause  of  the  contract, 
by  wbich  it  was  j^reed  that  the  suppliant  should  nol 
have  or  make  any  claim  or  demand,  or  bring  any  action , 
or  suit,  or  petition  against  Her  Majesty  for  any  damage 
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AIayes    progress  of  the  work  arising  from  the  acts  of  any  of 

rp^^      Her    Majesty's    agents;    and   that  in    the   event  of 

Queen,    any   such  delay  he  should    have  such  further    time 

for   the  completion  of  the   work  as  might  be    fixed 

^  in    that  behalf    by   the    Minister.      The    suppliant 

does  not  complain  that  he  has  not  been  allowed  an  \ 

extension  of  time  in  which  to  complete  the  contract.  j 

His  contention  is    that  clause  15  does  not  apply  to 


this  case ;  that  it  was  only  intended  to  include  cases 
where  the  extension  of  time  for  the  completion  of  the 
work  would  afford  compensation  for  the  delay  caused 
by  acts  of  the  agents  of  Her  Majesty,  and  would  not 
cover  a  case  like  the  present,  where  the  damages  arise 
in  connection  with  the  charter  of  vessels  to  carry  ma- 
terials, in  respect  of  which  no  extension  of  time  would 
afford  relief;  and,  anyway,  that  it  does  not  apply  to  a 
delay  such  as  that  for  which  it  is  alleged  Mr.  Archi- 
bald  was  responsible.  With  that  view  I  cannot  agree. 
The  language  of  the  clause  is  plain  and  free  from 
ambiguity,  and  I  see  no  reason  to  doubt  that  it  applies 
to  the  case  under  consideration.  Whether  the  exten- 
sion of  time  provided  for  would  in  any  given  case  afford 
adequate  relief  is  not  material  to  the  enquiry.  The 
question  is,  has  the  suppliant  agreed  to  accept  it  as  the 
only  relief  to  which  he  is  entitled,  and  thereby  barred 
himself  from  prosecuting  his  petition  ?  That  question 
must,  I  think,  be  answered  in  the  affirmative. 

There  will  be  judgment  for  the  crown  on  the  demur- 
rer to  the  petition  of  right,  and  with  costs. 

Demurrer  allowtd  with  costs. 

Solicitor  for  suppliant  :  C.  N,  Skinner. 

Solicitor  for  resi)ondeut  :    Wallace  Cfraham, 
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SMITH  AND  PATTERSON Claimants; 

AND 

HER  MAJESTY  THE  QUEEN Rkbpondent. 


1,1*.  58,  59,65;  51    Vic.  c. 
i(u« — Vaiiu/or  d«ty — Mu- 


ftutotiu  dvtia—Tht  CuHoms  Act,  B.S.C.,  e.  I 
U,  1.  16—62  Vic.  e.  14,  t.  6—MaTka  t 
nyre#t»(o(*OTi — Co$U. 

The  rule  for  determining  the  value  (or  duty  of  goods  imported  into 
Caoada,  prescribed  by  the  68th  and  59th  sections  of  The  Cmtomt 
Act  (R.S.C.,  c.  32],  h  not  one  that  can  be  univcreally  applied. 

When  the  goods  imported  have  no  market  value  in  the  usual  and  or- 
dinaiT  commercial  acceptation  of  the  term  in  the  country  uf  their 
production  or  manufacture,  or  where  they  have  no  such  value  for 
home  coUBumption,  their  value  for  duty  may  be  determined  by 
reference  to  the  fair  market  value  for  home  consumption  of  like 
goods  sold  under  like  conditions. 

The  Vacuum  Oil  Company  v.  The  Quan  (2  Ex.  C.  R.  234)  referred  to. 

!.  The  goods  in  question  in  thia  case  were  part  of  a  job  lot  of  discon- 
tinued watch  cases,  and  at  the  lijne  of  their  sale  for  eiport  were 
not  being  bought  and  sold  in  the  markets  of  the  United  States. 
They  could  be  purchased  for  sale  or  use  there,  but  only  at  pub- 
lished prices  which  were  greater  than  anyone  would  {lay  for  them. 

The  claimants  hought  tht  goods  for  export  at  their  (air  value,  being 
about  half  uiich  published  prices.  They  let  their  agent  in  Canada 
know  the  prices  paid,  but  withheld  from  hini  the  fact  that  the 
purchase  was  made  on  the  condition  tliat  the  goods  were  to  be 
exported.  The  agent,  without  intending  to  deceive  the  Customs 
appraiser,  represented  that  the  prices  paid  were  those  at  which  Ihe 
goods  could  be  had  in  the  United  States  when  purchased  for  home 
consomptiun.  The  representation  was  untrue.  On  the  question 
of  the  allied  undervaluation  the  court  found  for  Ihe  claimants, 
but,  because  of  such  niisrepieseiitalion,  without  costs. 

LLAIM  fttising  out  of  the  seizure  of  certaia  goods  at 
the  port  of  Montreal  for  an  alleged  violation  of  the 
Costoms  laws. 

The  matter  came  before  the  court  on  a  reference  by 
the  Minister  of  Gastoms  under  The  Customs  Act  (RS.C. 
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1891      c.  82,  sections  182  and  188,  as  amended  by  51  Vic.  c.  14 
SMiTHJ^aZ.  8.  34).  No  pleadings  were  ordered  by  the  learned  judg^- 

The  question  submitted  for  trial  under  the  referent 
was  whether  certain  watch  cases,  which  had  been  ^^' 
ported  by  the  claimants  from  the  United  States,  b* 
been  properly  valued  for  duty. 

The  facts  of  the  case  appearing  upon  the  evidd^^ 
are  suflB.ciently  stated  in  the  reasons  for  judgment  l^'' 

(1)  The  following  are  the  pro-  taken  to  include  the  anionic*     - 

visions     of     the    Customs   Acts  any  draw-back  which  has  bee^ 

referred     to     by    the      learned  lowed  by  the  Go vernment  o  C  ^     ^ 

judge  in    his  reasons   for   judg-  other  country,  also  the  amoiiTi* 

ment.  consideration  or  money  valix^ 

R.  S.  C.  c.  32,  sec.  58.  Whenever  any  special  arrangement  bet"^^^^ 

any  duty  ad  valorem  ia  imposed  on  the  exporter  and  the  imporfc^^     Ij 

any  goods  imported  into  Canada,  between    any  persons  inter^®'^'^ 

the  value  for  duty  shall  be  the  fair  therein  because  of    the  expoj*/^* 

market  value  thereof,  when  sold  tion     or     intended    exporta^/(7^ 

for  home  consumption^in  the  prin-  of  such  goods,  or  the  right  to  tei-- 

cipal   markets    of    the    country  ritorial  limits  fur  the  sale  or  n^e 

whence  and  at  the  time  when  the  thereof,  and  also  the  umouut  or 

same  were  exported  directly  to  money    value    of    any    so-called 

Canada.  royalty,  rent,  or  charge  for  use  of 

Sec.  59.  Such  market  value  shall  any  machine  or  goods  of  any  des- 
be  the  fair  market  value  of  such  crip  tion,  which  the  seller  or  pro- 
goods  in  the  usual  and  ordinary  prietor  does  or  would  usually 
commercial  acceptation  of  the  charge  thereon  when  the  same  are 
term,  at  the  usual  and  ordinary  sold  or  leased  or  rented  for  use  in 
credit,  and  not  the  cash  value  of  the  country  whence  they  hav^ 
such  goods,  except  in  cases  in  which  been  exported  to  Canada.  Whov 
the  article  imported  is,  by  univer- 
sal usage,  considered  and  known  to 
be  a  cash  article,  and  so  bond  fide 
paid  for  in  all  transactions  in  rela- 
tion to  such  article ;  and  all  in- 
voices representing  cash  values, 
except  in  the  special  cases  herein 
referred  to,  shall  be  subject  to  such 
additions  as  to  the  collector  or  ap- 
praiser of  the  port  at  which  they 
are     presented   appear  just    and 


the  amount  of  such   dra^"!*®^^ 
consideration,      money        val\i^ 
royalty,  rent,  or  charge  (or  ^a* 
has  been  deducted  from  th©  vai\x« 
of  such  goods,  on  the  face    ^^  ^7^ 
invoice  under  which  entry  is  *^  "® 
made,  or  is  not  shown  th^^^^^* 
the  Collector  of  Customs  o^  '^^^' 
per  officer  shall  add  the  anrOtU*^  o» 
such  deduction,  draw-bacl^    (^//^ 
sideration,  money  value, 


reasonable,  to  bring  up  the  amount  rent  or  charge  for  use,  antj    ^'jf 

to  the  true  and  fair  market  value,  to  be  paid  the  lawful  duty  t^n^iK  ' 
as  required  by  this  section.  R.S.C.  c.  32,  sec.  65.  No  ^^\ 

52  Vic.  c.   14,  sec.  6.  The  fair  tion  of  ony  kind  shall  be  all^  ^"^^ 

market  value  of  goods  shall  be  from  the  value  of  any  goo^>^ 


»^. 
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November  10th,  1891.  1691 

Greenskieltis,  Q.  C.  and  E.  C.  A.  Greenshields  for  S""", ■■( fi- 
claimantB;  o^' 

Oster,  Q.O.  and  Hogg,  Q.C.  for  the  respondent.  wtZm,vm 

BuKBiDGE,  J.  now  (December  9th.  1891)  delivered 
judgment. 

This  matter  comee  before  the  conrt  on  &  reference  by 
the  Minister  of  Customs  under  sections  182  and  183  of 
The  Custom!  Act,  the  claimants  having  declined  to  ac- 
cept his  decision  maintaining  a  seizure  made,  at  the 
port  of  Montreal,  of  1149  open  face  and  670  hunting 
cyclone  rolled  plate  watch  cases  for  undervaluation 
and  misrepresentation.  The  claimants,  who  are  whole- 
sale dealers  in  watches  and  jewelry,  have  their  princi- 
pal place  of  business  at  Boston,  in  the  United  States, 


iwrted  into  CaDods,  because  of 
any  draw-back  paid  or  to  be  paid 
ihcreon,  or  because  of  any  special 
arraagement  between  the  aeller 
and  purchaser  having  reference  to 
the  exportation  of  such  goods,  or 
the  eiclufdve  right  to  territorial 
liiiiils  for  the  sale  thereof,  or  be- 
cause of  any  royally  payable  upon 
patent  rights  but  not  payable 
when  goodfl  are  purchased  for  ex- 
portation,  or  on  account  of  any 
other  constderalion  by  which  a 
special  reduction  in  price  might  or 
could  be  obtained:  Provided,  that 
nothing  herein  ahatl  be  understood 
to  apply  to  general  fluctuations  of 
marliet  valnee. 

51  Vic  c  14,  sec  15.  Whenever 
goods  are  imported  into  Canada 
under  such  drcumatancei  or  con- 
lUlioiis  as  to  render  it  diflicult  to 
determine  the  value  thereof  tor 
duty,  either  because  such  goods 
are  not  sold  for  use  or  cauaump- 


tion  in  the  country  of  produc- 
tion,— or  because  a  lease  of  such 
goods  or  the  right  of  u»iug  the 
same  is  sold  or  given,  but  not  the 
right  of  property  therein, — or  be- 
cause such  goods  having  a  royalty 
imposed  thereon,  tlie  royalty 
is  uncertain  or  is  not,  from  other 
causes,  a  reliable  means  of  estimat- 
ing the  value  of  the  goods, — or 
because  such  goo<)s  are  usually  or 
exclusively  sold  by  or  to  agjnls  or 
by  subscription,  or  are  sold  or  im- 
ported in  or  under  any  other 
unusual  or  peculiar  manner  or 
conditions, — of  all  which  matters 
the  MintKter  of  Customs  shall  be 
sole  jndge, — the  Minister  of  Cus- 
toms may  determine  the  value  for 
duty  of  such  goods  ;  and  the 
value  so  determined  shall,  until 
otherwise  provided,  be  the  value 
upon  which  the  duty  on  such 
goods     bball     be    computed   and 


r/i^ 
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1891       and  a  branch  house  at  Montreal.     The  watch  cases 

SifiTH^al.  mentioned  formed  part  of  a  job  lot  that  the  claimants 

J'"        had  purchased  from  the  Keystone  Watch  Case  Com- 

X  H  E< 

Queen,    pany,  of  Philadelphia,  for  export  to  Canada.     For  two 
or  three  years  prior  to  1890  the  Keystone  Watch  Case 


smiogmmnu  Company  had  been  manufacturing  watch  cases  that 
bore  its  trade-mark,  and  were  known  as  cyclone  rolled 
plate  watch  cases.  The  company  was  a  member  of 
the  American  Watch  Case  Manufacturers'  Association, 
the  object  of  which  was  to  sustain  uniform  discounts 
on  the  goods  manufactured  by  the  members  of  the  as- 
sociation, and,  generally,  to  further  the  interests  of  the 
watch  case  business.  As  a  member  of  such  association, 
the  company  was  free  to  establish  such  list  prices  as 
it  deemed  best  in  its  own  interest  for  any  case  made 
by  it,  subject  to  a  uniform  discount  prescribed  by  the 
rules  of  the  association ;  but  it  was  bound  to  send  a 
copy  of  such  price  lists  to  the  secretary  and  each  mem- 
ber of  the  association,  and  if  it  discontinued  the  manu- 
facture of  any  case,  to  give  notice  to  all  members  of 
the  National  Association  of  jobbers  in  American 
watches,  and  to  distribute  such  cases,  pro  rata  as  near 
as  practicable,  among  such  members  of  the  latter  asso- 
ciation as  might  desire  such  goods.  In  November,  or 
December,  1890,  the  Keystone  Watch  Case  Company 
entered  into  an  agreement  with  the  Crescent  Watch 
Case  Company  and  Joseph  Fahys  &  Company,  where- 
by the  three  companies  agreed,  for  one  year,  not  to  sell 
any  discontinued  watch  cases  in  the  markets  of  the 
United  States. 

Some  time  prior  to  the  autumn  of  1890,  a  competitor 
of  the  Keystone  Watch  Case  Company  put  on  the 
market  a  better  looking  case  than  the  Cyclone  case, 
and  the  sale  of  the  latter  dropped  off.  Then  the  com- 
pany brought  out  a  new  case  under  the  old  name  with 
a  new  style  of  chasing  or  ornamentation.     There  was 
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no  differpme  in  the  intrinsic  valaes  of  the  old  case      '""i 
and  the  \w\v,  and  both  were  listed  at  the  same  prices,  smiR^r  ai. 
namely,  $4.50  for  the  open  face  case,  and  85.00  for  the      _'• 
hauting  ciise.     This,  it  may  be  added,  was  abouttwice    Hiv-vs. 
their  real  value.     The  new  case  caught  the  eye  of  the  KMMon. 
triule,  and  softer  January,  189),  when  it  was  pntou  the  ■'■«i^<-nt. 
market,  there  was  no  sale  of  the  old  cases.     They  had 
<;;oue  out  of  fashion,  and  jobbers  who  had  them  in  stock 
returned  them,  and  the  company  gave  credit  therefor. 
At  the  time  the  company  had  on  hand  from  3,000  to 
5,000  old  cases.     So  far  as  concerned  the  more  public 
restraints  upon  their  liberty  to  sell  created  by  the  rules 
of  the  association,   the  company  might  have  reduced 
the  price  of  the  old  cases,  giving  the  requisite  notice, 
and  have  sold  them  in  the  markets  of  the   United 
States  ;  and  there  can  be  no  doubt,  I  think,  that  under 
su<'h  circumstances  the  company  would  not  have  been 
able  to  get  a  better  price  for  them  than  that  paid  by 
the  claimants.     But  by  the  private  arrangement  with 
the  Crescent  Watch  Case  Company  and  Joseph  Fahys 
&  Compau?,  to  which  reference  has  been  made,  the 
Keystone  Watch  Case  Company  was  prevented  from 
adopting  that  course  during  the  year  1891,  and  it  was 
compelled  either  to  hold  the  old  Cyclone  cases  in  sto^k, 
to  sell  them  for  export,  or  to  melt  them  down.  No  one 
would  buy  them  at  the  published  prices,  and  they 
could  not  be  sold  for  less  in  the  United  States  markets. 

The  Canadian  market,  it  appears,  is  not  so  qnickly 
affected  by  a  change  in  style  or  fashion  as  the  United 
States  market;  and  the  claimants  thought  these  old 
Cyclone  watch  cases  would  be  more  salable  in  Canada 
than  in  the  United  States,  and  that  something  was  to 
be  made  by  exporting  them  to  Canada.  Mr,  Patterson, 
one  of  the  claimants,  in  giving  his  evidence  expressed 
that  view  io  the  following  terms  : 

"  The  Canadian  buyers  don't  catch  on  to  the  new 
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"  styles  so  quick,  and  we  thought  we  could  market 
*'  them  and  make  a  few  cents  out  of  them  before 
**  they  found  that  there  was  a  newer  and  hand- 
"  somer  and  better  case  on  the  market." 
Accordingly,  the  claimants  in  January,  1891,  pur- 
chased  a  quantity  of  the  old  Cyclone  watch  cases,  pay- 
ing $2.52  each  for  the  hunting  case,  and  $2.6t  for  the 
open  face  case,  and  shipped  them  to  Montreal  to  Mr. 
Abbott,  who  was  the  manager  of  the  branch  house 
there.  The  claimants  knew  that  at  the  time  these 
cases  could  not  be  purchased  for  sale  in  the  United 
States  except  at  the  list  prices,  and  it  was  part  of  their 
bargain  with  the  Keystone  Watch  Case  Company  that 
the  cases  should  be  exported.  These  facts,  however, they 
did  not  communicate  to  Abbott.  They  confined  their 
communications  to  him  to  letting  him  know  that  the 
cases  were  part  of  a  job  lot,  and  that  the  prices  men- 
tioned were  the  actual  prices  paid  for  the  cases; 
and  they  instructed  him  to  see  Mr.  Ambrose,  a  Domin- 
ion Appraiser  at  the  port  of  Montreal,  and  ascertain  if 
he  would  pass  the  entry  at  such  prices.  Abbott  saw 
Ambrose  and  submitted  a  sample  of  the  goods,  letting 
the  latter  know  the  price  that  had  been  paid  and  that 
the  importation  was  part  only  of  a  job  lot.  Ambrose,  at 
the  time,  knew  the  list  of  prices,  and  he  made  enquiries 
and  found  out  that  the  manufacture  of  the  cases  had 
been  discontinued,  and  satisfied  himself  that  under 
the  circumstances  the  prices  paid,  and  at  which 
Abbott  proposed  to  enter  the  cases,  represented  the  fair 
market  value  of  the  goods  when  sold  as  a  job  lot  After 
completing  his  enquiries,  Ambrose  told  Abbott  that 
he  would  pass  the  cases  at  the  prices  mentioned  if 
the  whole  lot  were  entered  at  the  same  time.  Abbott, 
as  has  been  seen,  did  not  know  that  the  claimants  had 
purchased  the  cases  on  the  condition  that  thev  were 
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to  be  exported,  and  that  they  could  not  be  purchased      i89i 
at  the  same  prices  for  sale  iu  the  United  States.     HisstiiTH^fai. 
principals  had  not  seen  lit  to  let  him  know  the  trne      J'- 
facts  of  the  case,  and  so  it  happened  that,  withoat  in*    Quckn. 

tending  to  deceive  Ambrose,  he   gare  the  latter  to  k,>. 

understand  that  the  cases  could  be  bought  from  the '■"■(■ucni. 
manufacturers  for  home  consumption  at  the  prices  paid 
for  them  by  the  claimants.  That  representation  he 
would  have  had  to  repeat  in  a  more  formal  manner  if, 
with  his  entry,  he  had  been  required  to  make  the  oath 
usually  exacted  from  the  importer  or  his  agent ;  but 
which,  in  this  case,  so  far  as  I  can  ascertain  from  the 
copies  of  the  entry  papers  put  iu  evidence,  was  dis- 
pensed with. 

The  claimants,  complying  with  ihe  demands  of  the 
appraiser,  completed  their  arrangements  for  the  pur- 
chase of  an  additional  number  of  the  cases,  and  shipped 
them  to  Montreal,  where,  on  March  2nd,  1891,  the 
whole  number  purchased  were  entered  and  passed  at 
the  Custom  House  at  the  prices  agreed  upon  between 
Abbott  and  Ambrose.  On  the  Ist  of  April,  the  cases, 
except  some  200  that  had  in  the  meantime  been  sold, 
were  seized  by  a  special  officer  of  the  Customs 
for  undervaluation  and  because  of  the  misrepresenta- 
tions made  by  the  importer  to  the  Customs  Appraiser. 
Mr.  Parmalee,  the  Assistant  Commissioner  of  Costoms, 
upon  the  enquiry  reported  to  the  Minister  of  Customs 
that  the  goods  had  been  undervalued,  and  that  the 
importers  had  secured  their  entry  at  such  nndervalna- 
tion  by  misrepresentation  of  the  facts  of  the  case  ;  and 
he  recommended  that  the  seizure  be  maintained  unless 
the  claimants  should  pay  a  sum  of  $3,785.80,  which 
represented  the  amount  of  the  undervaluation  and  the 
duty  thereon.  The  Minister  took  the  same  view  of 
the  case  as  Mr.  Parmalee,  and  confirmed  his  report. 
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1891  The  principal  question  to  be  determined  is  the  value 

SMiTH^/ai.  for  duty  of  the  watch  cases  in  question. 

r^' ,  For  the  crown,  it  was  contended  that  the  published 

QuKKx.    prices  disclosed  the  true  value  for  duty.     By  sections 
M    58  and  59  of  The  Customs  Act  such  value  is  declared  to 


j«d«inMit.  be  the  fair  market  value,  in  the  usual  and  ordinary  ac- 
ceptation  of  the  term,  at  the  usual  and  ordinary  credit 
of  such  goods  when  sold  for  home  consumption  in  the 
principal  markets  of  the  country  whence,  and  at  the 
time  when,  the  same  were  exported  directly  to  Canada. 
Until  January,  1891,  the  Cyclone  watch  cases   of  the 
old  style  were  bought  and  sold  at  the  published  or  list 
prices  for  consumption  in  the  United  States  markets. 
Such  prices,  without  doubt,  at  that  time  represented 
the  value  for  duty.    The  manufacturers  never  took  any 
steps  to  reduce  the  price,  and  subsequently  there  were 
no  sales  for  home  consumption ;  and  it  is  contended 
that  there  is  nothing  to  show  that  the  goods  ever  lo^ 
the  market  value  that  they  admittedly  had  acqriir^- 
Eeliance  is   also  placed  upon    the  64th  and    ^^ 
sections  of  The   Customs  Act.     By  the   64th  seotion 
it  is  enacted   that  the   fair  market   value   of    goocs 
shall    be    taken    to    include,    among    other    tbi'^^* 
the    amount    of   consideration    or    money    vafci^     ^ 
any    special     arrangement    between    the      eiLp^^^^ 
and  the  importer,  or  between  any  persons  inter^^*" 
therein,  because  of  the  exportation  or  intended  eSp^^' 
tation  of  such  goods  ;  and  by  the  66th,  no  dedu<^*^^ 
of  any  kind  shall  be  allowed  from  the  value  of  *^^ 
goods  imported  into  Canada  because  of  any  sp^^ 
arrangements  between  the  seller  and  purchaser,  ha^*^® 
reference  to  the  exportation  of  such  goods.     But  1     . 
not  see  that  sections  64  and  65  add  anything  ii%  -rf 

respect  to  the  requirements  of  sections  68  and  5^- 
on  the  one  hand  the  market  value  for  home  con^'*^ 
tion  of  the  watch  cases  was  represented  by  the    ^ 


t»i> 
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lished  prices,  the  latter  indicate  the  value  for  duty      I'^si 
whether  there  was  any  agreement  for  export  or  not  ;  ^urm^Hal. 
and,  on  the  other,  if  the  prices  paid  hy  the  claimants        y- 
represented  the  true  valne  for  daty,  there  cannot  be  said    Qukkv. 
to  have  been  any  deduction  from  such  value  depend-   ««»», 
ing  upon  the  proposed  exportation.     And  that  brings  ^••^■"■■n. 
UB  back    to  the   question  under   consideration,  as  to 
whether  or  not  the  value  of  the  cases  for  duty  was  to 
be  determined  by  list  prices  continued  by  the  manufac- 
turers without  any  thought  or  expectation  of  finding  a     - 
purchaser  at  snch  prices,  and  at  which,  in  fact,  no  one 
would  think  of  buying  them  for  any  puipose. 

It  is  obvious  that  the  rule  for  determining  the  value  for 
duty  of  goods  imported  into  Canada,  prescribed  by  the 
68th  and  69th  sectiouB  of  The  Customs  Act,  is  not  one 
that  can  be  universally  applied.  An  article  may  have 
no  market  value  in  the  usual  or  any  acceptation  of  the 
term  ;  or  it  may  be  produced  or  manufactured  for  ex- 
port only,  and,  there  being  no  home  consumption,  it 
can,  it  ia  clear,  have  no  market  value  for  home  con- 
sumption. The  latter  difiicalty  is  recognized  by  the 
2nd  sab-section  of  the  65th  section  of  the  Act  in  5 1  Yic. 
c.  14,  8. 15,  where  it  is  provided  that  whenever  goods 
are  imported  into  Canada  under  sach  circumstances  or 
conditions  as  to  render  it  diflBcult  to  determine  the 
valne  thereof  for  duty,  either  because  snch  goods  are 
not  sold  for  use  or  consumption  in  the  country  of  pro- 
duction, or  for  any  one  of  a  number  of  other  reasons 
therein  enumerated,  the  Minister  of  Customs,  who  is  to 
be  the  sole  judge  of  all  such  matters,  may  determine 
the  value  for  duty  of  such  goods,  and  the  valne  so 
determined  shall,  until  otherwise  provided,  be  the 
valne  upon  which  the  duty  on  such  ^oods  shall  be 
computed  and  levied.  Perhaps  I  should  stop  to  add 
here  that  the  powers  entrusted  to  the  Minister  by  this 
provision  were  not  invoked  or  exercised  in  this  case, 
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1891      which,  as   has  been  noticed,  comes  before  the  court 
Suvm^dal.  nnder  sections  182  and  183  of  the  Act,  under  which  the 
The      court  is   to  "  decide  according   to    the   right  of  the 
Queen.     "  matter." 

m  The  weak  point  in  the  argument  for  the  crown,  it 
appears  to  me,  is  that  after  the  new  cyclone  cases  were 
brought  out  there  was  in  the  United  States  no  con- 
sumption of,  and  no  market  for, the  old  cyclone  cases;  and 
it  is  not  possible  to  find  or  say  that  they  had  a  market 
value  for  home  consumption  in  the  principal  markets 
of  the  United  States. 

There  can,  I  think,  be  no  reason  to  doubt  that  if  the 
Keystone  Watch  Case  Company  had  been  free  to  offer 
the  cases  in  question  for  sale  in  the  United  States  for 
consumption  there,  the  prices  paid  by  the  claimants 
would  have  represented  the  fair  value  as  well  as  the 
fair  market  value  thereof.  Such  prices,  it  appears  from 
the  evidence,  represented  also  the  market  value  of  like 
goods  sold  under  like  conditions  for  use  in  the  United 
States ;  and  that  is  a  test  which,  in  The  Vacuum  Oil  Com- 
pany  v.  The  Queen  (1),  I  thought  might  be  applied  in 
certain  cases  in  which  there  were  no  actual  sales  by 
which  the  question  could  be  determined. 

Applying  these  tests,  which  in  a  case  of  this  kind 
are,  I  think,  safer  and  better  than  the  test  afforded  by 
published  prices,  which,  under  the  circumstances, 
meant  nothing,  and  at  which  no  one  would  think  of 
buying  or  selling,  it  appears  to  me  that  there  was  no 
undervaluation  of  the  watch  cases,  the  subject  of  the 
seizure  now  in  question. 

With  reference  to  the  representation  made  by  Abbott 
to  Ambrose  that  the  cases  could  be  purchased  for  sale 
in  the  United  States  at  the  prices  at  which  it  was  pro- 
posed to  enter  them  for  duty,  I  did  not  understand 
counsel  for  the  crown  to  contend  that  they  were  liable 

(1)  2  Ex.  C.  R  242. 


VOL.  II.]  EXCHEQUER  COURT  REPORTS.  457 

to  forfeitare  because  the  repreaeatation  was  nntrue.      "^^i 
The  miarepreseDtatioD  was  proved,  bat,  I  iaferred,  forsMiTiv'"'- 
the  purpose  of  showing  that  no  undue  importance       ,^,'j^, 
should  be  attached  to  Ambrose's  valuation.     Not  hav-    Quekn. 
ing  been  made  knowingly  or  wilfully,  and  as  a  part  of  ««»«-> 
the  entry,  the  miBrepresentation.  whatever  other  effect  *»*(p"»n«. 
it  might  have,  cannot  have  the  effect  of  a  wilfully 
false  statement,  such  as  the  provisions  of  sections  47 
and  204  of  the  Act  are  directed  against.     I  think,  how- 
ever, that  the  untrue  statement  made  to  Ambrose  was 
one  of  the  principal  reasons,  and  constituted  "  probable 
cause,"  for  the  seizure  in  this  case.     The  claimants 
knew  the  truth  and  withheld  it  from  their  ^ent.     If 
it  had  been  disclosed,  an  opportunity  might  have  been 
afforded  the  Minister  of  Customs  to  determine  the  value 
of  the  cases  for  duty  under  the  2nd  sub-section  of  the 
6&th  section  of  the  Act,  to  which  reference  has  been 
made.    They  took  the  risk  of  not  disclosing  all  the 
facts  and  now,  it  appears  to  me,  have  no  great  reason 
to  complain  that  the  agent's  misrepresentation  was  fol- 
lowed by  the  seizure. 

Under  the  circumstances  there  will  be  judgment  for 
the  claimants  without  costs. 

Judgment  for  claimants  without  costs. 

Solicitors  for  claimants  :  Qreenshields  Sf  Greentkields. 

Solicitors  for  respondent :  O'Connor  ^  Hogff. 
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1888 
Septr24. 


MARY    MATILDA   OTLEY    LYON  )    a«„„,,.nt; 
FELLOWES !  ^PPK^^^^^"^ ' 

AND 

HER  MAJESTY  THE  QUEEN Respondkttt. 

Appeal  from  avjard  of  Official  Arbitrators — Expropriation  of  landfo^  -E* 
yerimental  Farm — Grmmds  upon  v^ich  court  will  not  inierftrc  ^>^ 
aicard. 

Where  the  Official  Arbitrators  in  making  their  award  have  w^*  V^^' 
ceeded  upon  a  wrong  priDci])le,  nor  arrived  at  an  estimate  o^  ^*^^^ 
not  warranted  by  the  evidence,  the  court  ought  not  to  distil^"  ^^^ 
award.     Re  MackUm  and  Niagara  Falls  Park  (14  Out.  A-VV-  ^  ^' 
and  Re  Bush  (14  Ont.  App.  73)  followed. 

Appeal  from  an  award  of  the  Official  Arbitxators. 
The  facts  of  the  case  are  sufficiently  stated  in  tho  judg- 
ment. 

May  28th,  1888. 

ScoU,  Q.C.  and  Wylde  for  the  appellant  ; 
Christie^  Q.C.  and  Ferguson  for  the  respondent. 

BuRBiDGE,  J.  now  (September  24th,  1888)  deli^^^^ 
judgment. 

This  is  an  appeal  from  an  award  made  by  14^^^^^  - 
Muma,  Simard  and  Compton,  on  January  20tl^*  -*■  ' 
allowing  the  claimant  110,889  with  interest  fr^*^  . 
date  of  the  expropriation  for  89iVff  acres  of  land.  ^* 
ed  in  the  township  of  Nepean,  near  the  city  of  O  *p 
and  expropriated  for  the  purposes  of  the  Cen''*'^ 


perimental  Farm.'  From  this  award  Mr.  Cowan-*  ^ 


man  of  the  board,  dissented ;  but  whether  on  the  &        -^jjt 
of  the  amount  awarded  being  in  his  opinion  insr*-^^^^ 
or  excessive,  does  not  appear.  j^ii 

The  amount  of  the  award  has,  it  appears,  be^  ^     -^ice 
into  the  Chancery  Division  of  the  High  Court  of 


I 

i 


( 
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for  Ontario  for  distribntion  ;  and  the  only  question  to      1**88 
be  decided  is  aa  to  whether  or  not  the  appeal  shonld  Fillowes 
be  allowed,  either  because  the  Arbitrate^  in  assessing      „."- . 
the  value  of    the  property  proceeded  upon  a  wrong    Quki:n. 
principle,  or  made  an  eatimate  not  warranted  by  the  mZ^a* 
evidence.     If  these  lands  had,  at  the  date  of  eipropria- '■*«-■'""■ 
tion,  been  valuable  for  fanning  purposes  only,  no  great 
difficulty  would,  I  think,  have  been  eiperienced  under 
the  evidence    in  arriving  at  a  just  conclusion  as  to 
their  value.     But  it  is  clear  that  their  proximity  to  the 
city,  and  their  situation,  gave  them  an  additional  value 
because  of  the  probability  of  their  being,  at  some  time, 
salable  in  villa  or  building  lots;  and  in  examining 
the  evidence  one  will  find,  I  think,  that  the  estimates 
of  value  given  by  the  witnesses  called  were  high  or 
low  according  to  their  views  of  the  probability  of  the 
city  of  Ottawa,  in  the  near  future,  extending  in  the 
direction  of  this  property,  so  as  to  render  its  sale  in 
small  lots  probable. 

Mrs.  Fellowes  claimed  compensation  at  the  rate  of 
|850  per  acre.  The  Arbitrators  allowed  about  $121  per 
acre,  taking  the  property  as  a  whole,  and  including 
the  portion — some  35  acres — which  was  described  as 
being  covered  with  brush. 

The  estimates  of  value  given  by  the  witnesses  (or 
the  claimant  varied  from  $150  to  J400  or  |500  per  acre, 
and  for  the  portions  of  it  fliost  advautageonsly  sitaated 
a  higher  value  (viz.,  |600,  |800  and  11,000  per  acre) 
was  given  by  some  witnesses. 

Speaking  generally,  the  witnesses  called  by  the  re> 
spondent  valued  the  uncleared  land  at  about  4^60 
per  acre,  and  the  cleared  at  sums  ranging  from  $75  to 
$100.  A  sale  to  the  crown,  for  the  purposes  of  the 
Experimental  Farm,  of  adjoining  lauds  was  proved  at 
1100  per  acre. 

It  was  contended  by  counsel  for  the  crown  that  this 
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1888      court,  should,  in  cases  of  appeal  from  the  Official  Arbi* 
FeiIlowes  tratoTS,  be  guided  by  the  principles   adopted  by  the 

The  Court  of  Appeal  for  Ontario  in  appeals  under  49  Vic. 
QuREK.  (Ontario)  chapter  9  s.  1  (1),  and  although  the  Act  men- 
^  tioned,  and  section  192  of  the  Common  Law  Procedure 
Act  therewith  incorporated,  differ  from  the  correspond- 
ing provisions  of  the  Act  (R.S.O.  c.  40)  under  which  the 
appeal  comes  before  this  court,  the  contention  is  in  the 
main,  I  think,  correct. 

The  award  is,  I  think,  considerably  more  than  under 
the  evidence  the  Arbitrators  would  have  allowed  had 
they  considered  the  property  as  available  for  farming 
purposes  only,  and  not  as  having  value  in  addition 
thereto  by  reason  of  the  chances  of  its  being  salable 
at  some  date  in  villa  or  building  lots.  I  believe  that 
they  have,  in  making  their  award,  g^ven  such  effect  to 
this  consideration  as  from  the  whole  evidence  and  their 
inspection  of  the  premises  they  thought  it  entitled  to. 
I  am  satisfied,  therefore,  that  they  have  not  pro- 
ceeded upon  a  wrong  principle.  While  it  is  clear  that 
there  is  evidence  in  regard  to  what  I  may  call  the 
speculative  value  of  the  property  which  would  sustain 
an  award  considerably  larger  than  that  made,  I  am  not 
able  to  say  that  the  award  is  not  warranted  by  the  facts 
presented  to  the  Arbitrators.  On  the  contrary,  I  think 
there  is  ample  evidence  to  support  their  finding,  and 
I  ought  not,  in  view  of  the  principles  which  should 
guide  my  action  on  this  appeal,  to  disturb  the  award 
made. 

Appeal  dismissed  with  costs- 

Solicitors  for  appellant  :  Scott,    MacTavish  4*  -Vor- 

Craken. 

Solicitors  for  respondent :  O'Connor  8f  Hogg. 


(1)  In  re  MackUnif  14  Ont.  App.  20  ;  and/nw^tui^,  14  0iit.App.73. 
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THE    HALIFAX    CITY   RAILWAY  I 
COMPANY j 


1P77 
April  23. 


HER  MAJESTY  THE  QUEEN..... Eicspondent. 

InUrtolonial  Bailway — Petition  of  Right — Tort — Diiawrer — Atti  olifftwr- 
iud  by  italftU — Proper  remedy  fir  damaga  ariting  fherefrom — 31  Fte. 
e.  13 1.  14-^0ffit:ial  ArbitTalon. 

On  the  8lh  NoTember,  1876,  the  aapplibnts  filed  a  petition  of  right  clsini- 
iog  redresa  agsioBt  the  Dominion  Government  for  damages  bub- 
toined  by  them  by  reason  of  the  partial  expropriation  of  their 
railway  treckB,and  incidental  injury,  owing  to  the  extension  of  the 
Intercolonial  Railway  into  the  City  of  Halifax.  The  crown 
demurred  to  the  petition  on  the  grounds  that  the  acts  in  tcs|)ect 
of  which  the  i^uppliants  complained  were  authorized  by  31  Vic.  c. 
13  {The  Inttreolimial  Railway  Act),  and  that  the  Buppliants  had  not 
shown  good  cause  forrelief  against  the  crown  by  petition  of  right. 

/ffU,that  under  the  14th  section  of  31  Vic.  c.  13  the  only  remedy 
supi)]iants  had  was  by  reference  to  the  Official  Arbitrators  ;  and 
that,  apart  from  this  enactment,  inasmuch  as  the  claim  was 
founded  in  tort,  no  action    could  be  maintained   against    the 

UBMURBEK  to  a  petition  of  right  claiming  damages 
gainst  the  crown  for  injury  to  suppliants'  property  in 
Halifax,  N.S.,  caused  by  the  extension  into  that  city  of 
the  Intercolonial  Railway. 

The  following  are  the  fillegations  contained  in  the 
petition : — 

"On  the  29th  day  of  April,  A.D.  1863,  an  Act  was 
passed  by  the  Parliament  of  Nova  Scotia,  entitled  An 
Act  to  incorporate  the  Halifax  City  Railroad  Corn- 
pant/,  for  the  purpose  of  constructing,  maintaining, 
and  operating  lines  of  railroad  for  public  use  in  the 
conveyance  of  persons  and  property,  in  and  through 
the  City  of  Halifax,  for  a  period  of  twenty-five  years 


r 


or  Facta. 
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1877  from  the  passing  thereof.  The  capital  stock  of  the 
The  company  was  limited  to  |2o0,000  to  be  divided  into 
^toT^^  shares  of  $100  each.  Exclusive  authority,  subject  to 
Railway  certain  regulations,  was  given  to  the  company  to  con- 
^^  struct  and  maintain  a  line  of  railroad  with  single  or 
'^^^,  double  tracks,  extending  from  the  terminus  of  the  rail- 
road  at  Richmond  through  Upper  Water  street,  Hollis 
street,  and  Pleasant  street,  to  the  southern  limits  of  the 
city,  with  a  branct  line  through  Lower  Water  street, 
and  through  such  other  streets  as  the  City  Council 
might  thereafter  approve  of  on  application  to  them  for 
that  purpose  by  the  company,  and  to  run  horse-cars 
thereon  for  public  use  and  accommodation  in  the  con- 
veyance of  persons  and  property.  By  the  eleventh 
section  of  said  Act  of  incorporation  it  was  provided 
that  the  Provincial  Government  might,  at  any  time 
after  three  months'  notice,  become  owner  of  and  entitled 
to  take  possession  of  the  property  and  stock  of  the  com- 
pany, and  in  such  event  the  company  should  be  entitled 
to  receive  from  the  Provincial  Treasury  the  actual  cost 
of  such  railroad  and  w^orks,  and  if  the  net  profits  of  the 
company  should  not  have  been  equal  to  interest  at  the 
rate  of  six  per  centum  per  annum,  then  the  compauy 
should  be  entitled  to  receive  such  an  amount  as,  to- 
gether with  the  profits,  should  amount  to  six  per 
centum  per  annum  ;  and  should  be  entitled  to  receive 
a  bonus  of  twelve  per  cent,  upon  such  actual  cost." 

"  On  the  seventh  day  of  May,  A.  D.  1866,  the  said  Act 
was  amended  by  the  Nova  Scotia  Legislature,  by  which 
the  said  eleventh  section  of  the  said  Act  was  repealed, 
and  it  was  further  enacted  that :  "  The  Q-overnor  iu 
**  Council  might  at  anytime  thereafter  assume  the  pos- 
"  session  and  ownership,  for  the  Province,  of  the  City 
"  Railroad  with  its  appurtenances ;  and  that  so  soon  as 
"  an  order-in-council  for  that  purpose  should  pass,  and 
"  the  railroad  and  appurtenances  should  become  the 
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"  property  of  the  Province,  apon  the  making  of  such 
"  order,  the  Government  of  the  Province  should  pay  to 
"  the  owners  of  snch  railroad  the  value  thereof,  to  be 
"  ascertained  by  two  arbitrators,  the  one  to  be  chosen 
"  by  the  Government,  and  the  other  by  the  owners  of 
"  the  railroad ;  and  in  case  of  disagreement  of  the  said 
"  arbitrators,  the  value  should  be  ascertained  by  the  said 
"  arbitrators,  or  one  of  them,  with  a  third  person,  to  be 
"  named  as  hereinafter  provided ;"  and  again :  "  In  case 
"  the  said  arbitrators  fail  to  appoint  such  third  person, 
"  hi'  may  be  appointed  by  the  Custos  of  the  Coanty  of 
"  Halifax." 

"  When  the  said  Acts  were  passed,  the  two  lines  of 
railway  running  east  and  west  through  Nova  Scotia 
were  constructed,  owned  and  maintained  by  the  Pro- 
rimial  Government.  The  terminus  was,  as  at  present, 
located  at  Richmond,  a  distance  of  two  miles  from  the 
business  centre  of  the  city,  which  was  found  to  be  both 
im-onvenient  to  the  travelling  public  and  detrimental 
to  (he  success  of  the  railway  policy.  The  Provincial 
Government  were  anxious  to  induce  capitalists  to 
embark  in  a  private  enterprise  for  the  purpose  oi  con- 
stru'ting  a  line  of  horse  railway  from  Richmond  ddpot 
to  the  southern  portion  of  the  city,  running  along  the 
principal  business  centres.  The  large  outlay  which 
would  be  required  iu  extending  the  Provincial  Rail- 
way into  the  city,  and  the  financial  condition  of  the 
Province  not  warranting  the  expenditure,  the  Halifax 
City  Railroad  Act  was  passed,  and  the  clauses  relating 
to  thw  Government  taking  possession  thereof  were  in- 
serted as  a  guarantee  to  the  company  that  their  vested 
rights  would  be  protected  whenever  circumstances 
justified  the  further  extension  of  the  Provincial  Rail- 
way into  the  city,  which  would  deprive  the  horse 
railway  of  its  principal  source  of  revenue,  besides  the 
ruuning  of  horse-cars  alongside  locomotive  cars  would 
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i>«77      not  only  be  a  minons  competition  for  the  fonner,  bat 
Xm      altogether  impracticable    and  dangerous  to  life  and 
IlAUKAi   property." 

Railway       "  The  Government  Engineer,  in  1861,  reported  to  the 

CoMPAKT  p^^^i^cial  Government  :  "  That  to  make  the  railways 

The      <•  already  built  properly  available  and  adapted  to  the 

_J  *    "  wants  of  the  public,  the  extension  into  the  city  be- 

"  comes  a  necessity,  the  want  of  this  connection  not 

'^  only  subjects  all  passengers  entering  and  leaving  the 

"  city  to  much  delay  and  inconvenience,  but  also  to 

"  unnecessary  expense,  &c." 

"  The  suppliants  were,  by  their  said  charter  and  the 
amendments  thereof,  guaranteed  that  compensation 
would  be  secured  to  them  whenever  the  Govern- 
ment might  possess  themselves  of  the  horse  railroad, 
and  in  the  face  of  such  guarantee  the  suppliants 
embarked  their  capital  and  constructed  and  fally 
equipped  within  the  city  about  nine  miles  of  rail- 
road, commencing  at  the  Richmond  dipot  and  running 
to  Fresh  Water,  the  extreme  southern  portion  of  the 
city  proper,  besides  branch  lines  established  in  other 
parts  of  the  city/' 

"The  suppliants'  cars  commenced  running  in  the 
month  of  June,  A.D.  1866,  and  continued  in  operation 
until  compelled  to  cease  running  by  the  interference 
of  the  Government,  as  hereinafter  more  particularly  set 
forth." 

"  Under  The  British  North  America  Act  the  Provincial 
railways  of  Nova  Scotia  were  transferred  to  and  becatoe 
the  property  of  the  Dominion  Government.  The  Acts 
respecting  the  incorporation  of  the  Halifax  City  Rail- 
road Company  have  never  been  repealed  by  Dominion 
or  Provincial  legislation,  and  the  charter  rights  of  the 
said  company  are  in  full  force  and  elFect." 

•*  The  extension  of  the  Intercolonial  Railway  into  the 
City  of  Halifax  to  North  Street,  which  crosses  the  Hali- 
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i'lLsCiiv  Railroad  tracks  and  appropriates  a  cooBiderable 
portion  of  their  double  tracks,  and  from  which  the  sup- 
pliants have  been  driven  by  force,  the  running  of  loco- 
motives on  the  proposed  tracks  and  alongside  of  the 
t'itv  Railroad  tracks  have  forced  the  latter  to  abandon 
tht'ir  line  of  railway,  and  have  and  will  entail  upon 
them  direct  and  consequential  damages.  Direct  dam- 
ageR  by  tearing  up  the  City  Railroad  tracks,  taking 
forcible  possession  of  the  line,  and  cutting  oflF  all  com- 
mnnication  by  rail  between  the  line  of  the  Halifax  City 
Railroad  sonth  of  the  Hospital  Gate  ou  Water  Street 
and  the  company's  d4pot,  where  their  stables,  horses 
and  rolling  stock  are  kept  ;  depriving  them  of  the 
revenue  from  the  conveyance  of  passengers  and  goods 
over  the  catire  line ;  rendering  perfectly  valueless  to  sup- 
pliants the  lines  of  railway  south  of  the  Hospital  Gate ; 
loss  sustained  in  being  compelled  to  sacrifice  at  auction 
a  large  lot  of  valuable  horses  ;  depreciation  of  the  com- 
pany's bonds,  stock,  loss  of  interest,  revenue  and  pro- 
fits. Indirect,  or  consequential  damages, — loss  of  char- 
tered privileges,  loss  of  sale  of  the  company's  line ;  loss 
of  rolling  stock  which  was  capable  of  ranning  many 
yfars,  but  which  will  be  of  no  further  use,  and  which 
would  not  find  a  purchaser  if  offered  for  sale  ;  loss  by 
having  erected  extensive  stables,  buildings,  &c.,  which 
are  not  required  any  longer  ;  interest,  insurance,  &c., 
on  same.  The  suppliants  allege  the  foregoing  as  among 
the  direct  and  consequential  damages  sustained,  to- 
gether with  all  other  necessarily  accruing  losses  occa- 
sioned by  the  acts  of  the  Dominion  of  Canada,  through 
its  Government  and  officials." 

"  That  the  suppliants,  forseeing  the  damages  which 
Would  accrue  to  them  by  the  extension  of  the  Inter- 
colonial Railroad,  notified  the  Hononrable  the  Minister 
of  Public  Works  of  Canada,  as  early  as  the  second  day 
of  .Tune,  A.D.  1875,  that  the  extension  would  canse 
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i^^77      both  direct  and  consequential  damages  to  suppliants 

The      and  seriously  interfere  with   their  chartered  rights; 

^^CiTT^  and,  afterwards,  by  letter  under  date  January  13th,  1876, 

Railway  addressed  to  the  Honourable  the  Minister  of  Public 

v^        Works,  notified  him  that   the  Government  Engineer 

'^^^^      intended  to  interfere  with  the  tracks  of  suppliants  in 

the  night  time,  without  permission  or  legal  right,  and 

.  of^^tn!  urged  the  Honourable  the  Minister  of  Public  Works 
not  to  permit  such  illegal  and  unjustifiable  conduct." 
**  The  suppliants  allege  that,  on  the  night  of  the  seven- 
teenth day  of  May  last  past,  the  ofl&cials  under  the 
authority  of  the  Grovernment  of  Canada,  and  engaged 
in  constructing  the  extension  of  said  Intercolonial  Bail- 
way,  took  and  continue  to  keep  forcible  possession  ot 
a  portion  of  the  tracks  of  the  Halifax  City  Railroad 
(•ompany." 

**  That,  on  the  said  night  of  the  seventeenth  day  of  May 
last  past,  suppliants  were  forcibly  ejected  and  expelled 
from  the  tracks  of  the  Halifax  City  Railroad,  and  from 
the  use  of  the  same,  and  from  thence  hitherto  have 
been  deprived  of  the  use  and  enjoyment  thereof,  as 
they  had  a  right  to  under  the  said  hereinbefore  in 
part  recited  Acts  of  the  Parliament  of  Nova  Scotia." 

"  That  the  Government  of  Canada  dedicated  and  ap- 
propriated the  said  tracks  of  the  Halifax  City  Railroad 
Company  to  the  Government,  and  fenced  in  and  took 
possession  of  the  same,  and  still  holds  exclusive  pos- 
session thereof  against  the  suppliants,  having  by  their 
officials  and  employees  forcibly  ejected  the  suppliants 
and  their  workmen  therefrom." 

**  The  suppliants  allege  that  the  Government  have 
taken  exclusive  possession  of  portion  of  the  com- 
pany's tracks,  fenced  in  the  same,  and  commenced  and 
are  still  carrying  on  blasting  operations  therein,  to 
wit :  on  that  portion  as  set  forth  and  described  in  the 
annexed  certified  copy  of  dedication  and  plan,  whereby 
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and  by  means  of  the  foregoing  the  company  have  been 
forcibly  onstcd  from  their  nser  of  the  said  tracks  and 
highway  granted  them  under  their  charter." 

"  The  suppliants  claim  they  are  entitled  under  the 
terms  of  their  charter,  as  amended,  to  have  the 
damages  as  therein  set  forth  assessed ;  and  also  that 
Ihey  are  entitled  to  damages  for  the  several  wrongs 
hereinbefore  set  forth." 

"  The  snppliauts  allege  that  no  damage  or  amends,  or 
ofier  of  compensation  or  amends,  have  been  tendered  to 
them,  although  the  Government  of  Canada  have  been 
requested  so  to  do." 

■'The  siippliants  therefore  humbly  pray  that  Your 
Mo::t  Grraoious  Majesty  may  be  pleased  to  order  that 
the  several  matters  alleged  iu  the  foregoing  petition 
may  be  tried  in  Her  Majesty's  Exchequer  Court  of 
Canada,  to  be  holden  in  the  City  of  Halifax,  Province 
of  Nova  Scotia." 

"  The  sujipliants  claim  the  sum  of  two  hundred  and 
tiiity  thousand  dollars  in  damaget^  and  for  compensa- 
tion for  the  several  claims,  wrongs  and  iujuries  herein 
set  forth." 

To  this  petition  the  crown  demurred  as  follows: 

"  1.  That  no  case  is  shown  in  the  said  petition  for 
any  relief  against  Her  Majesty." 

"  2.  That  a  petition  of  right  does  not  lie  for  the  mat- 
ters in  the  said  petition  complained  of." 

"  3.  That  the  Acts  of  Parliament  relating  to  the  Inter- 
colonial Railway,  and  referred  to  in  the  petition,  author- 
ized the  Government  of  Canada  to  take  and  hold 
possession  of  the  parcel  of  land,  in  respect  of  which 
damages  are  sought,  for  the  purposes  of  the  said 
railway." 

"  4.  That  it  appears  in  and  by  the  said  petition,  that 
the  said  possession  was  taken  and  is  held  in  pursuance 


EaII.W/lT 

Company 


Ja4sB»«nt. 
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1877      of  the  said  Acts  of  Parliament,  and  for  the  purposes  of 
The      the  said  railway." 
^Ci^^^       "  ^'  "^^^^  ^^  H^^  Majesty's  officers  and  employees  did 
Railway  anything  illegal  and  not  warranted  by  the  said  Act  of 
^        Parliament,  Her  Majesty  is  not  responsible." 
The  "  g   That  Her  Majesty  is  not  responsible  in  a  proceed- 

ing  by  petition  of  right  for  the  damages  or  injuries 
mentioned  in  the  said  petition  or  any  part  thereof." 
Issue  joined. 

April  16th,  187*7. 

MacLennaUj  Q.C.  in  support  of  demurrer ; 
Cockburn,  Q.C.  contra. 

Sir  William  B.  Richards,  C.J ,  now  (April  2Srd, 
1877)  delivered  judgment. 

The  statement  of  the  suppliants  as -to  the  incorpora- 
tion of  their  company  and  certain  rights  acquired  by 
the  statutes  passed  by  the  legislature  of  the  Province 
of  Nova  Scotia  seems  to  have  been  introduced  with  a 
view  of  showing  that,  as  the  Local  Government  was 
empowered  to  take  possession  of  their  railroad  on  pay- 
ing the  value  thereof,  (to  be  ascertained  in  the  manner 
pointed  out  by  the  statutes  referred  to)  therefore  the  Do- 
minion Parliament  could  not  pass  any  law  which 
would  interfere  with  their  rights  without  giving  them 
compensation  in  the  same  way.  It  was  also  pressed 
in  argument  that  as  the  local  legislatures  had  the  ex- 
clusive right  of  passing  laws  affecting  property  and 
civil  rights,  the  Dominion  Parliament  had  no  right  to 
pass  a  statute  authorizing  the  interference  complained 
of  with  their  property  and  franchises. 

The  various  statutes  relating  to  the  Intercolonial 
Railway  were  referred  to  in  the  argument.  In  the  13th 
section  of  the  petition  of  the  suppliants  they  allege 
that  the  Government  had  taken  exclusive  possession  of 
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a  portion  o  the  compaiiy's  tracks,  fenced  in  the  same,  1S7T 
and  (commenced  and  are  now  carrying  ou  blasting  7^ 
operations  on  that  portion  set  forth  and  described  in  H|J"'*>: 
the  certified  copy  of  the  description  and  plan  annexed  Bait.wav 
to  the  petition,  whereby  the  compauy  had  been  forcibly  ,  „"^ 
ousted  from  the  use  of  the  said  track  and  highway  ''"'^^• 
,  granted  them  under  their  charter.  

The  certificate  referred  to  contained  the  description     "IS?" 

and  plan  required  to  be  deposited  of  record  in  the      

office  of  the  Registrar  of  Deeds,  under  the  tth  sec. 
of  81  Vic.  c.  13,  for  the  constraction  of  the  Interco- 
lonial Railway.  It  was  deposited  ou  the  11th  of  May 
in  the  office  of  the  Registrar  of  Deeds  for  Halifax,  and. 
under  the  same  section  of  the  statute,  it  was  provided 
that  such  deposit  shall  operate  as  a  dedication  to  the 
pnblic  of  the  lands  taken  which  shall  thereapou  be 
vested  in  the  crown.  Tinder  section  14  of  the  statute, 
in  case  of  disagreement  as  to  the  value  or  price  of  lands 
or  other  property  necessary  for  the  construction  or  use 
of  the  railway,  the  claim  for  the  same  shall,  on  the 
request  of  the  claimant,  be  referred  to  the  award  of 
the  Official  Arbitrators  to  be  appointed  under  The 
Public  Works  Act. 

The  10th,  11th  and  12th  paragraphs  of  the  petition 
allege  that  the  officials,  under  the  authority  of  the 
Grovemment  of  Canada,  engaged  in  constructing  the  ex- 
tension of  the  Intercolonial  Railway,  took  and  continued 
to  keep  forcible  possession  of  a  portion  of  the  tracks  of 
the  suppliants'  railway  and  expelled  them  therefrom, 
and  deprived  them  of  the  use  and  enjoyment  of  the 
same,  and  that  the  Government  of  Canada  dedicated  and 
appropriated  the  tracks  of  the  company  to  their  use, 
and  took  possession  of  the  same,  and  hold  the  exclusive 
possession  thereof  against  the  suppliants,  having  by 
their  officials  and  employees  ejected  the  sappliiints  and 
their  workmen  therefrom.    They  therefore  prayed  that 
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1^77      Her  Majesty  might  be  pleased  to  order  that  the  several 

The      matters  alleged  in  the  petition  might  be  tried  in  Her 

^  c"ty^^   Majesty's  Exchequer  Court  of  Canada,  to  be  holdeu  in 

'Railway  the  City  of  Halifax.     They  claim  the  sum  of  $260,000 

as  damages,  and  for  compensation  for  the  several  claims, 


V, 


for 


The       wronffs  and  injuries  set  forth  in  the  said  petition. 

The  crown  demurred  to  the  petition. 

[His  Lordship  here  refers  to  the  demurrer  which  will 
be  found  on  p  489.] 

The  suppliants'  claim,  in  effect,  is  for  damages  for  a 
trespass  committed  by  the  officers  of  the  Government  of 
Canada  employed  in  constructing  a  portion  of  the  Inter- 
colonial Railway.  The  suppliants  are  in  this  dilemma: 
If  the  statutes  of  the  Dominion  Parliament  authorized 
the  doing  of  the  acts  complained  of  and  vested  the 
land  (which  the  suppliants  claim  was  their  own  or  iu 
which  they  had  an  interest)  in  the  crown,  then  their 
remedy  is  that  pointed  out  in  the  statute.  If  the  par- 
ties who  committed  the  trespass  were  not  doing  acts 
warranted  by  the  statute  and  the  land  was  not  vested 
in  the  crown  und^r  the  Act.  then  the  parties  who  did 
the  acts  were  trespassers,  and  under  a  petition  of  right 
the  crown  cannot  be  proceeded  against  for  trespass. 

In  Tobin  v.  The  Queen  (1)  the  matter  of  redress  by 
petition  of  right  was  elaborately  discussed  by  Sir  W. 
Erie,  Chief  Justice,  who  delivered  an  exhaustive 
judgment,  and  on  this  very  point  decided  for  the 
crown.  His  words  are  (2) :  **  On  the  third  ground  above 
mentioned,  viz.,  that  a  petition  of  right  cannot  be 
maintained  to  recover  unliquidated  damages  for  a  tres- 
pass, our  judgment  is  also  for  the  crown."  He  then 
refers  to  authorities  shewing  that  the  doctrine  is  based 
on  the  fundamental  principle  that  the  king  can  do  no 
wrong  But  the  person  doing  the  act  though  author- 
ized by  the  superior  power  would  be  answerable. 

(1)  16  C.B.N.S.  310  (LS64).  (2)  Ibid.  p.  363. 
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lu  Feather  v.  The  Queen  (1)  the  same  doctrine  is 
affirmed  by  Chief  Justice  Cockburn  who,  in  his  judg- 
ment, sayB,  he  Bees  no  reason  to  disaeut  from  the  con-  ' 
cIosioQ  arrived  at  by  the  Court  of  Common  Pleas. 
Further  on  in  his  judgment,  he  says  (2) :  "  The  maxim 
"  that  the  king  can  do  no  wrong  applies  to  personal  as 
"  well  as  political  wrongs,  and  not  only  to  wrongs  done 
"personally  by  the  eovercign  (if  such  a  thing  can  be 
"supposed  lo  be  possible),  but  to  injuries  done  by  a 
"  subject  by  the  authority  of  the  sovereign.  For,  from 
"  the  maxim  that  the  king  cannot  do  wrong,  it  follows 
"  as  a  necessary  consequence  that  the  king  cannot  an- 
"  thoriiie  wrong.  For  to  authorize  a  wrong  to  be  done 
"  is  to  do  a  wrong,  inasmuch  as  the  wrongful  act  when 
"  done  becomes  in  law  the  act  of  him  who  directed  or 
"  authorized  it  to  be  done.  It  follows  that  a  petition  of 
''  right  which  complains  of  a  tortious  act  done  by  the 
■'crown,  or  by  a  public  servant  by  the  authority  of  the 
"  crown,  disci  OSes  no  matter  of  complaint  which  can  en- 
"  title  the  petitioner  to  redress.  As  in  the  eye  of  the  law 
"  no  such  wrong  can  be  done,  so  in  law  no  right  to  re- 
"  dress  can  arise,  and  the  petition  therefore  which  rests 
"  on  such  a  foundation  falls  at  once  to  1  he  ground."  Fur- 
ther on  in  his  judgment,  he  says  (3):  "  But  in  our 
"opinion  no  authority  is  needed  to  establish  that 
"  a  servant  of  the  crown  is  responsible  in  law  for 
"  a  tortious  act  done  to  a  fellow-subject,  though  done 
"  by  the  authority  of  the  crown,  a  position  which  ap- 
"  pears  to  ns  to  rest  on  principles  which  are  too  well 
"  stittled  to  admit  of  question,  and  which  are  alike 
"  essential  to  uphold  the  dignity  of  the  crown  on  the 
"  one  hand  and  the  rights  and  liberties  of  the  subject 
"  on  the  other." 

Thomas  v.  The  Queen  (4)  was  decided  in  November 

(I)  6B.  &S.  294;12L.T.  N.  S.      (i)  (iB.  &S.  205. 
114.  (3)  JWrf.  297. 

(4)  L.R.  10  g.B.  ai. 
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I'"*";  18*74.     Blackburn,  J.,  in  giving  the  judgment  of  the 

Tbme  "court,  said  (1) :  *'The  authorities  to  which  we  must 

^("ty^^  "  have  recourse  are,  many  of  them,  antiquated  and  con- 

Railwat  "  nected  with  forms  of  procedure  with  which  no  one 

I  ^,  **now  alive  is  familiar,  and  which  we  now  approach 

The  "with  diffidence,  as  they  may  be  misapprehended  by 


**us." 


A»r  The  suppliant's  claim,  in  that  case,  was  based  on  the 
fact  that  it  was  agreed  if  he  furnished  the  "War  Depart- 
ment with  models  of  improvements  that  he  had  made 
in  artillery,  and  attended  a  committee  at  Woolwich 
and  gave  his  personal  explanations,  in  the  event  of  the 
invention  being  approved  of  and  being  adopted  in  Her 
Majesty's  service,  a  reward  in  that  behalf  should  be 
given  by  Her  Majesty's  Grovernment  to  the  suppliant, 
to  be  determined  by  the  master-general  and  board  of 
ordnance.  Suppliant  averred  performance  of  condition 
precedent,  yet  the  amount  of  the  reward  had  not  been 
delivered  nor  had  the  same  or  any  part  thereof  been 
paid  to  the  suppliant. 

The  second  paragraph  alleged  that  he  had  invented 
certain  artillery  constructed  upon  a  new  principle,  and, 
having  in  his  possession  certain  plans  and  drawings 
explaining  the  same,  and  having  incurred  heavy  costs, 
charges,  and  expenses  in  perfecting  the  invention,  in 
consideration  of  the  suppliant  showing  and  delivering 
his  plans  to  Her  Majesty's  Grovernment,  Her  Majesty's 
Government  promised  the  suppliant  that,  in  the  event  oi 
certain  trials  showing  a  successful  result  so  far  as  the 
principle  was  concerned,  the  expenses  to  which  the 
suppliant  had  been  put  should  be  reimbursed  to  him  by 
the  Grovernment.  He  averred  the  performance  of  all  con- 
ditions precedent,  and  that  Her  Majesty's  Grovernment 
had  not  reimbursed  him.  The  Attorney-G^eneral  de- 
murred to  the  petition  and  the  two  paragraphs  thereof. 

(1)  L.  R.  lOQ.  B.  p.  34. 
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The  case   was  argued  on  the  grounds: — That  a  peti-      i^"~ 
tion  of  right  will  not  lie  for  any  other  object  than      i^ 
specific  chattels  or  land,  and  that  it  will  not  lie  for  a  "*JJ''*'^ 
breach  of  contract  nor  to  recover  money  claimed  either  Railwai 
by  way  of  debt  or  mortgage.  ,,  ^ 

It  was  left  for  further  discussion  to  determine  who    ,,''"^' 

had   authority  to   make  contracts  on  behalf  of  Her      

Majesty,  and  whether  the  contracts  on  which  the  sup-      ror"' 

pliant  relied  were,  iu  fact,  made  by  anyone  on  behalf      

of  Her  Majesty,  and,  if  bo  made,  whether  they  were 
made  within  the  scope  of  that  person's  authority.  The 
learned  judge  who  gave  the  judgment  of  the  court  said 
that  contracts  can  be  made  on  behalf  of  Her  Majesty 
with  subjects,  and  the  Attorney-General,  suing  on  Her 
behalf,  can  enforce  these  contracts  against  the  subject, 
and  if  the  subject  has  no  means  of  enforcing  the  con- 
tract on  his  part  there  is  certainly  a  want  of  reciprocity 
in  such  cases.  The  court  held,  on  the  authority  of  the 
Bankers  Case  (1),  that  the  suppliant's  claim  for 
damages  arising  out  a  contract  could  be  made  under 
a  petition  of  right. 

Iu  Rvstomjee  t.  The  Queen  (2)  it  was  decided  that  a 
petition  of  right  would  not  lie  charging  the  crown  with 
receipt  of  money  as  a  trustee,  and  that  decision  was 
affirmed  on  appeal  (3),  In  Dixon  v.  The  London  Small 
Arms  Company,  [decided in  the  Queen's  Bench  (4);  re- 
versed on  appeal  (5),  and  the  latter  decision  iu  turn  re- 
versed and  the  original  judgment  restored  iu  the  House 
of  Lords  (6)]  Feather  v.  The  Queen  (7)  is  referred  to,  but 
only  on  the  point  whether  the  crown  may  manufacture 
a  pateuted  article  notwithstanding  the  exclusive  rights 
granted  by  the  patent.  It  was  held  that  the  crown's 
privilege  to  manufacture  such  article  ought  not  to  be 


(1)  14  How.  Si.  Tr.  1. 

(2)  1  Q.  B.  P.  487. 

(3)  2  Q.  B.  D.  m. 


(4)  L.  R.  10  Q.  1!.  130. 

(5)  I  Q.  IS.  I).  3.^14. 
(«)  1  Apji.  Cits.  832. 

li  U.  &  S.  257. 
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i^"7      extended  to  a  person  who,  on  his  own  behalf,  enters 
tSe      into  a  contract  to  supply  the  crown  with  such  article. 
^Q^^""       In  Re  Tufnell  in  Chancery  (1),  it  was  held  that  com- 
liAiLWAY  pelling  an  eflGlcer  or  a  surgeon  in  the  army,  having  the 
^        permanent  medical  charge   of  the  military  prison   at 
Thk      Dublin,  to  retire  on  half-pay,  gave  no  right  to  claim  to 
be  compensated  for  loss,  damage  or  injury  sustained  by 


fter  him  through  such  forced  retirement,  on  the  groixnd 
that  his  office,  like  that  of  all  other  officers  of  the  armyi 
was  only  tenable  durante  bene  placito. 

In  Kirk  v.  The  Queen  (1),    the  question  of  right  to 
proceed   for  torts  by  petition   of  right   is  discuss^<l  ^^ 
some  length,  but  the  conclusions  arrived  at  air^  ^^" 
tirely  in  harmony  with  the  doctrine  laid  down  i  i3.  the 
earlier  cases. 

There  can  be  no  doubt  of  the  right  of  the  Doni.i:ni<>^ 
Parliament  to  legislate  in  reference  to  the  Inte:r<"olo- 
nial  Railway.    By  The  British  North  America  Act,    11867, 
it  is  stated,  in  section  145,  to  be  the  duty  of  the    43ra\^' 
ernraent  of  Canada  to  construct  and  complete,  wi  t  li  ^7/ 
possible   speed,   a  railway  to  connect  the   Riv^^  St. 
Lawrence  with  the  City  of  Halifax.     As  it  is  a  raiX  w^y 
connecting  the  Province  of  Nova  Scotia  with  the      pro- 
vinces of  New  Brunswick  and  Quebec,  it  is  exc^I>^^^ 
out  of  the  class  of  cases  as  to  which  the  local  leg^i^'*"  * 
tures  have  the  exclusive  right  to  make  laws,  by  se<3tion 
92,  sub-section  10.     And  under  section  91,  it  is  oxxe  o 
the  matters  coming  within  the  class  of  cases  on  v^h.i<^ 
the  Dominion  Parliament  has  the  right  to  make  ^^^"^ ' 

It   may  also,  to  some    extent,  be  included    xxi^ 
right  to  legislate  concerning  the  public  debts  ata^  P 
perty  of  the  Dominion,  as  part  of  the  road  in.  j 

Scotia  is  referred  to  in  one  of  the  statutes  as  const  ^''•^^  , 

the 
by  the  Government  of  Nova  Scotia,  and  becanc*-*^ 

property  of  the  Dominion  under  The   British     ^^ 

America  Act. 

(1)  3  Ch.  D.  1G4.  (1)  L.  R.  14  E4.  558. 


._j 


APPENDIX  No.   1.  447 

Having  the  right  to  legislate  on  the  subject,  the       '^77 
Dominion  Farliament  must  decide  on  the  moans  which       thb 
they  consider  best  for  carrying  out  its  objects.     It  is  '^*''i''*s 
necessary  that  they  should  be  able  to  take  lauds  and  Kailway 
property  on  and  over  which  to  construct   the  railway         „ 
if  they  are  to  build  it,  and  they  in  their  wisdom  mast      '^''"'^ 
decide  the  manner  and  basis  on  which  it  is  to  be  taken 
and  the  mode  of  compensating  the  owner.  ™™ 

The  taking  of  a  man's  property  for  public  purposes      

certainly  interferes  with  his  civil  rights.  But  it 
would  be  impossible  to  construct  a  railway  without 
giving  the  right  to  acqiiire,  by  compensation  if  neces- 
sary, the  land  on  which  it  is  to  be  built.  All  the 
legislation  as  to  building  railways  shows  such  to  have 
been  the  case .  The  right  to  take  the  land  belonging 
to  an  incorporated  street-railway,  or  to  build  a  track 
over  or  under,  it  seems  to  me  to  involve  interference 
with  civil  rights,  or  the  rights  of  property,  to  no 
greater  extent  than  to  take  the  land  of  an  individual. 

The  7th  and  9th  sections  of  the  Act.  31  Vic.  c.  13, 
for  the  construction  of  the  Intercolonial  Railway,  auth- 
orize the  taking  of  the  land  and  making  the  road 
upon  and  across  any  rails  or  tramways,  and  the  statutes 
38  Vic.  c.  22  and  39  Vic.  c.  16  declare  the  line  from 
Richmond  station  to  North  Street  in  the  City  of 
Halifax,  then  under  construction,  forms  part  of  the 
Intercolonial  Railway. 

In  argument  it  was  not  contended  that,  by  the 
statutes  referred  to,  the  locus  in  question  was  not  a  part 
of  the  Intercolonial  Railway,  nor  was  it  argued  that 
all  the  powers,  und<?r  31  Vic  c.  12,  conferred  on  the 
commissioners  were  not  possessed  by  the  Minister  of 
Public  Works  ia  reference  to  the  part  of  the  road  out 
of  which  this  dispute  arises. 

As  at  present  advised,  taking  the  statutes  together, 
they  appear  to  authorize  the  servants  of  the  crown  or 
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V. 

The 

QUKKN. 


t^r 


1^77      the  crown,  when  sued,  to  set  up  the  right  to  do  the 
The      a^^ts  complained  of  under  the  statutes  and  that  the 
^' Ci^^^  statutes  did  authorize  them  to  take'  possession  of  the 
RxviLWAY  land  which  thereby  became  vested  in  the  crown. 

The  result  is  that  whatever  remedy  the  suppliants 
have  in  the  premises  is,  as  I  have  before  indicated, 
by  reference  to  the  Official  Arbitrators  under  the  pro- 
visions of  sec.  14  of  The  Public  Works  Act. 

Even  if  this  view  is  not  correct,  the  authorities  show 
that  the  suppliants  cannot,  under  writ  of  right,  recover 
damages  against  the  crown  for  the  trespasses  com- 
plained of,  and  the  demurrer  must  be  allowed  with 
costs  if  asked  for. 

Since  writing  the  above  and  looking  at  The  PelUion 
of  Right  Act,  1876,  it  occurred  to  me  that  the  suppli- 
ants may  wish  to  contend  that  under  the  19th  section 
(b)  of  that  statute  the  Government  were  to  be  consid- 
ered as  referring  the  question  of  the  amount  of  com- 
pensation to  be  paid  the  suppliants  to  this  court  instead 
of  the  Official  Arbitrators.  That  question  was  not 
raised  on  the  argument,  and  if  the  suppliants  wish  to 
raise  it  I  think  they  should  have  an  opportunity  of 
doing  so,  and  they  may  apply  in  chambers  for  leave 
for  that  purpose. 

Demurrer  allowed,  costs  reserved,* 

Solicitors  for  suppliants;  Cockburn  Sc  Wright, 

Solicitors    for    respondent :  Mowat,     Maclennan    4" 

Downep. 


*Tlie  point  indicated  by  the 
learned  judge  as  reserved  for  leave 
to  argue  was  heard  before  him, 
and  was  decided  (October  Ist,  1877) 
in  favor  of  the  respondent,  with 
full  costs  of  demurrer. 

The  suppliants'  claim  was  then 
referred  to  the  Official  Arbitrators 


who,  after  taking    evidence,  re- 
ported as  follows : — 

"  1.  We  find,  with  regard  to  the 
first  item  of  the  claim,  that  the 
company  [suppliants]  are  not  en- 
titled to  recover  for  the  loss  of 
their  railroad  and  its  plant,  and 
real  and  personal  properties,  be-> 


APPEKDIX  No.   I. 


caoM  their  railroKl  wu  neither 
totellj  nor  partially  lost  by  mny 
actual  interference  of  the  GoTern- 
rnent  with  the  company's  pro- 
perty." 

"  2.  We  find,  with  regard  to  the 
■econd  item  of  the  claim,  that  the 
company  are  not  entitled  to  be 
paid  any  compensation,  because 
tlie  Gov einuieDt have  not  "divid- 
ed their  (the  company's)  railroad 
into  two  portions,  rendering  each 
valueless,"  or  destroyed  the  value 
of  the  railroad." 

"  3.  We  lind,  with  regard  to  the 
third  item  of  the  claim,  that  the 
compiany  is  not  entitled  to  any 
compensatioii,bMause  the  Govern- 
ment did  no  actual  damage  to  the 
croBsinfz.  and  because  the  company 
were  not  obliged  to  sacrifice 
horsea,  plant,  or  properliee  in 
consequence  of  any  act  of  the 
Government,  and  did  not  suffer 
any  depredation  in  the  value  of 
Uieir  real  estate  within  the  mean- 
ing of  3^1  Public  Workt  Act  (31 
Tic.  c  12),  and  did  not  lose  their 
charter,  and  the  privil^ea  and 
rights  guaranteed  under  it,  by  any 
act  of  the  Government." 

"  4.  We  find,  with  regard  to  the 
fonrth  item  of  the  claim,  that 
nothing  is  due  to  the  company 
for  interest." 


On  appeal  from  thin  award  to       1^77 
the  Exchequer  Court,  Mr.  Justice       w-v 
Henry  aet  the  same  aside  and  gave    _  ^^^ 
judgment    in  favor  of  the  sup^       City^ 
pliants  for  a  lump  sum  of  08,000.    Kailwav 
HebasedbisallowaBceotsuchsum  GoImpany 
chiefly  on  the  assumption  that  in-  t>. 

asmuch  •■  the  Dominion  Parlia-  The 
ment  had  paawd  an  Act  (42  Vic.  o.  Q^een. 
10),  three  years  after  the  doing  of  R™ornT'» 
the  act«  complained  of  by  the  sup-  ftntp. 
pliants,  amending  the  Act  author- 
izing  the  extension  of  the  Inter- 
colonial Bailway  into  the  City  of 
Halifax  (39  Vc  c.  16},  and 
providing,  wter  alia,  "  that 
nothing  in  this  Act  or  in  the  Act 
intituled  An  Aet  rttfectiitg  Iftt  Pyb- 
lie  Workt  of  Canada  shall  injuii' 
onsly  affect  or  prejudice  in  any 
way  the  rights,  franchises  and  pro- 
perties of  the  Halifax  City  Rail- 
road Company,  as  granted  to  them 
under  certain  Acts  of  the  Legisla- 
ture of  Nova  Scotia,"  the  pasring 
of  such  Act  must  be  taken  to  have 
been  intended  as  a  legislative  de- 
claration that  compensation 
should  Im  made  to  suppliants  in 
the  premises. 

Un  appeal  from  this  judgment, 
the  Supreme  Court  of  Canada  re- 
versed the  aame  and  restored  the 
award  of  the  Arbitrators  with  costs 
against  suppliants. 


.^ 
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April  30. 


1886     THE  CORPORATION  OF  THE  CITY  )  «„„„  „„„ . 
OF  QUEBEC !  SUPP"*""' 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Grown  property — Municipal  taxei  anessed  tKereon — Liabilitfi, 

The  crown  is  not  liable  for  municipal  taxes  assessed  upon  real  pro- 
perty belonging  to  the  Dominion  of  Canada. 

Petition  of  right  for  the  recovery  of  a  sum  of 
$1,580.60  alleged  to  be  due  by  the  crown  in  respect  of 
an  assessment  of  municipal  taxes  upon  property 
belonging  to  the  Dominion  of  Canada  and  situated 
within  the  City  of  Quebec. 

The  following  facts  were  alleged  by  the  suppliants 
in  their  petition : 

"1.  That  there  is  due  to  the  said  corporation,  by  the 
Grovemment  of  the  Dominion  of  Canada,  the  sum  of 
one  thousand  five  hundred  and  eighty  dollars  and  fifty 
cents  for  divers  works  done,  materials  furnished,  and 
money  disbursed,  for  sidewalks  (trottoirs)  in  front  of 
the  different  immoveable  properties  belonging  to  the 
said  Government  in  the  said  City  of  Quebec,  and  other 
works,  as  detailed  in  the  bill  of  particulars  hereunto 
annexed." 

"  2.  Wherefore  your  suppliants  humbly  pray  that  ii 
may  be  ordered  and  adjudged  by  the  court  that 
Her  Majesty  the  Queen  and  the  said  Gk>vernment  of 
the  Dominion  are  indebted  unto  the  said  corporation 
of  the  City  of  Quebec  in  the  said  sum  of  one  thousand 
five  hundred  and  eighty  dollars  and  fifty  cents,  and 
that  an  order  and  judgment  to  the  effect  thereof  be 
given  for  the  payment  of  the  said  sum.*' 

By  his  statement  in  defence  Her  Majesty's  Attorney* 
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G-eneral  for  the  Dominion  of  Canada  pleaded,  inter  alia,      i^^-^ 
as  follows :  ^Kt: 

"  2.  Her  Majesty's  Attorney-Oeneral  admits  that  the  ^,°*J°J);;" 
suppliants  performed  certain  works,  famished  mate-  thi  City 
rials  and  expended  money  for  sidewalks  in  front  of  \  ^ 
the  ditferent  immoveable  properties  belonging  to  the    ^'^"'^ 

G-ovemment  of  Canada  in  the  City  of  Quebec,  and  for      

other  works,  as  alleged  in  the  suppliants'  petition  of  ^^'J* 

right."  

"  3.  Her  Majesty's  Attorney-Oeneral  alleges,  as  the 
fact  is,  that  the  said  works  performed,  materials  fnr- 
nished  and  money  expended,  in  the  said  petition  men- 
tioned, were  not  so  done,  famished  and  expended  by 
the  suppliants  at  the  request  of  Her  Majesty;  but  were 
so  done,  furnished  and  expended  by  the  suppliants,  in 
pursuance  of  and  by  virtue  of  certain  powers  vested 
in  them  by  the  Act  of  the  Province  of  Canada,  passed 
in  the  29th  year  of  Her  Majesty's  reign,  chapter  57, 
intituled.  An  Act  to  amend  and  consolidate  the  provisions 
contained  in  the  Acts  and  Ordinances  relating  to  the  in- 
corporation of,  and  the  sttpply  of  water  to,  the  Cily  of 
Quebec,  and  the  several  Acts  in  amendment  thereof, 
and  for  which  the  suppliants  might  make  assessments 
as  therein  provided ;  and  that  the  suppliants'  claim  is 
for  the  recovery  of  the  taxes  so  assessed  upon  the  said 
lands  and  immoveable  properties  of  Her  Majesty  in 
the  City  of  Quebec ;  but  the  said  Attoraey-Gteneral  sub- 
mits that  the  said  lands  and  immoveable  properties 
are  not  liable  to  taxation,  and  that  no  action  lies 
against  Her  Majesty  for  the  recovery  of  taxes ;  and 
Her  Majesty's  Attorney-General  claims  the  same  benefit 
from  this  objection  as  if  he  had  demurred  to  the  said 
petition." 

Issue  was  joined,  and  proceedings  were  thereupon 
taken  as  in  a  case  of  demurrer. 
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April  30th,  1886. 

The  case  was  argued  before  Mr.  Justice  Foamier. 

.  PeUetier,  Q.  C.  for  suppliants ; 

Hogg  for  respondent. 

Per  curiam :  The  crown  is  not  liable  in  respect  of 
the  claim  put  forward  by  the  suppliants,    and  the 
'  petition  must  be  dismissed  with  costs. 

Judgment  for  respondent  with  costs. 

Solicitors  for  suppliants :  Pelletier  4*  Chouinard ; 

Solicitors  for  respondent :  O^Connor  ^  Hogg. 


AJFF-E-N-JDI^L   IsTo.   2. 


Leading  Patent  and  Trade-mark  Cases 

DECIDED     IN     the     DEPARTMENT    OF    AGRICULTURE 
SINCE  THE    ENACTMENT    OF  32-33  ViC.   C.    11, 

(T/te  Patent  Act  of  rSdg.) 


asroxE. 


In  addition  to  the  general  jurisdiction  conferred  upon  the  Ex- 
chequer Court  of  Canada  in  respect  of  Patents,  Copyright  and  Trade- 
marks by  section  4  of  54-65  Vic.  c  26,  the  Court,  by  53  Vic.  c  13  fas 
amended  by  54-55  Vic.  c.  33^,  is  invested  with  the  jurisdic  ion  in  respect 
of  the  forfeiture  of  patents  formerly  exercised  by  the  Minister  of 
Agriculture  ;  and  by  54-55  Vic.  c.  35  the  Minister  is  empowered 
to  refer  any  matter  of  dispute  touching  the  registration  of  a  trade- 
mark, or  the  cancellation  or  rectification  of  any  such  registration, 
to  the  Court,  to  be  therein  heard  and  determined. 

Since  the  year  1869 — when  the  first  Patent  Act  was  passed  by  the 
Parliament  of  Canada — many  cases  of  undoubted  importance  have  been 
determined  in  the  Department  of  Agriculture, — among  them  being 
that  of  Ba/rter  v.  Smith  which  was  heard  before  Dr.  Tach^  d.  m.  a., 
whose  exhauhtive  decision  therein  has  been  favorably  noticed  by 
the  (  ourts.  It  was,  therefore,  thought  desirable  to  place  the  text  of 
the  more  valuable  decisions  in  the  hands  of  the  profession  through 
the  medium  of  the  Exchequer  Court  Reports. 

The  Trade- mark  cases  of  Groff  v.  The  Snow  Drift  Baking  Powder 
Company  and  The  J.  F,  Bush  Manufacturing  Gomfany  v.  Hanson^  et  al. 
were  the  only  important  cases  of  that  class  in  which  the  necessary 
material  for  compiling  a  report  was  available,  and  for  this  reason  it 
was  thought  advisable  to  insert  them  among  the  Patent  cases  in 
chronological  order. 

In  dealing  with  these  cases  an  effort  has  been  made  to  conform,  so 
far  as  circumstances  would  permit,  to  the  ordinary  requirements  of 
reporting  ;  but  beyond  this  the  text  does  not  differ  from  the  matter 
constituting  the  Departmental  records  in  the  several  cases. 
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BENJAMIN  BARTBK Petitioner;      '«^ 

AND  '•''■  "■ 

GBOItGB  TH0MA3  SMITH Kkspondent. 

PtHlioH  for  avoidanet  of  fatail  on  ground  of  non-mann/aetwt  and  im- 
fnftr  »m|»<»rto(wii— 30  Vie.  c.  26,  ».  28—38  Vic.  t.  14,  $.  2,  «m- 
ttmetion — Duty  of  fattnlte  at  to  crtatmg  market  for  yai^ni — Burden 
of  froof— Intention  of  Utfiilaturt  in  rtdricting  imfortalion  of  patmttd 
invention — Effect  ofpalmtee't  content  to  importation  by  othert — Gott- 
tmttvai  character  of  patent. 

Although  &  patentee  nuy  not  hare  commenced  to  manufacture  the 
patented  article  within  the  period  limited  in  section  28  of  36  Vic. 
C  26  [as  amended  by  38  Viu.  c.  14,  b.  2),  yet  so  long  as  he  is  in  a 
position  either  to  furnish  it,  or  to  license  its  use,  at  a  reasonahlu 
price  to  any  person  desiring  to  use  it,  hia  patent  ought  not  to  be 
declared  forfeited. 

(2.)  It  is  not  incumbent  upon  a  patentee  to  show  that  he  has  made 
active  efforts  to  create  a  market  for  his  patented  invention  in 
Canada.  It  rests  upon  those  who  seek  to  defeat  the  patent  to 
show  that  he  neglected  or  refused  to  sell  the  invention  for  a  rea- 
sonable price  when  proper  application  was  made  to  him  therefor. 

(3.)  The  intention  of  the  legislature  in  enacting  the  provisions  of  sec- 
tion 36  of  36  Vic.  c.  26,  which  prohibit  the  patentee  from  import- 
ing tus  invention  in  a  manufactured  state  after  the  expiry  of  a  given 
dme  from  the  granting  of  his  patent,  was  to  protect  the  industrial 
interests  of  Canada,  and  the  prohibitionshouldnot  be  extended  to 
operate  a  furfeiture  in  cases  where  the  character  and  circumstances 
of  th«  importation  tend  to  promote  rather  than  prejudice  such 
interests. 

(4.)  It,  after  the  time  has  expired  wherein  the  patentee  may  haye  im- 
ported the  invention  without  prejudice  to  his  rights,  be  consents 
to  its  importation  by  others,  such  consent  brings  him  within  the 
prohibition  of  the  statute  and  avoids  his  patent. 

(6,^  The  granting  of  letters-patent  to  inventors  is  not  the  creation  of 
an  unjust  monopoly,  nor  the  concession  of  a  privilege  by  mere 
gratmtous  favor  ;  but  it  b  a  contract  between  the  Slate  and  the 
discoverer,  which,  in  favor  of  the  latter,  ought  to  receive  a  liberal 
interpretation. 
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J^      Petition  to  the  Minister  of  Agriculture  praying 

Barter    that  certain  patents,  granted  to  the  respondent  in  the 

Smith,    year  1878,  should  be  declared  null  and  void  for  non- 

staTIiireBt  compliance  with  the  provisions  of  the  28th  section 

•twm^.  of  86  Vic.  c.  26,  entitled  An  Act  respectimc  Paieuls  of 

Invention^  as  amended  by  88  Vic.  c.  14,  s.  2  (1). 

It  was  alleged  in  the  petition  that  the  Minister 
of  Agriculture  had  granted  to  the  respondent,  who 
was  a  resident  of  the  United  States,  three  several 
patents,  viz  :  No.  2409,  for  a  Process  of  Milling  ;  No. 
2257,  for  a  Flour-Dressing  Machine  ;  and  No.  2258,  also 
for  a  Flour-Dressing  Machine.  It  was  farther  alleged 
that  the  respondent  had  violated  the  provisions  of 
the  above  cited  enactment  by  not  manufacturing  his 
patented  inventions  in  Oanada  within  two  years  after 
the  date  of  the  granting  of  the  patents,  and  by  import- 

(1)  28.  Every  patent  grauted  of  his  interest  in  the  patent, 
under  this  Act  shall  be  subject  and  imports,  or  causes  to  be  imported 
expressed  to  be  subject  to  the  con-  into  Canada,  the  invention  for 
dition  that  such  patent  and  all  which  the  patent  is  granted  ;  and 
the  rights  and  privileges  thereby  provided  always,  that  in  case  dis- 
granted  shall  cease  and  determine  putes  should  arise  as  to  whether 
and  the  patent  shall  be  null  and  a  patent  has  or  has  not  become 
void,  at  the  end  of  two  years  from  null  and  void  under  the  provisions 
the  date  thereof,  unless  the  paten-  of  this  section,  such  disputes  shall 
tee,  or  his  assignee  or  assignees,  be  settled  by  the  Minister  of 
shall,  within  that  period  have  Agriculture,  or  his  deputy,  whose 
commenced,  and  shall,  after  such  decision  shall  be  final, 
commencement,  continuously  2.  Whenever  a  patentee  has 
carry  on  in  Canada  the  construe-  been  unable  to  carry  on  the  con* 
tion  or  manufacture  of  the  inven-  struction  or  manufacture  of  his 
tion  or  discovery  patented,  in  invention  within  tha  two  years 
such  manner  that  any  person  de-  hereinbefore  mentioned,  the  Corn- 
siring  to  use  it  may  obtain  it,  or  missioner  may  at  any  time  not 
cause  it  to  be  made  for  him  at  a  more  than  three  months  before 
reasonable  price,  at  some  manu-  the  expiration  of  that  period 
factory  or  establishment  for  mak-  grant  to  the  patentee  a  further 
ing  or  constructing  it,  in  Canada,  delay  on  his  adducing  proof  to 
and  that  such  patent  shall  be  void  the  satisfaction  of  the  Commis- 
if,  after  the  expiration  of  twelve  sioner  that  he  was  for  reasons 
months  from  the  granting  thereof,  beyond  his  control  prevented  from 
the  patentee,  or  his  assignee  or  as-  complying  with  the  above  men- 
signees,  for  the  whole  or  a  }>art  tioned  condition. 
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ing  snch  patented  inventions  from  another  country       I877 

after  the  expiry  of  twelve  months  from  snch  date.  Bakticr 

The  petition  asked  that  the  respondent  should  be     „ J^- 
reqoired  to  Inmish  particnlars  in  case  be  alleged  that      - — 

his  inventions  had  been  dniy  mannfactared  in  Canada.  »r  v>uu. 

November  Srd,  I8T6. 

Edgar,  Fenton  and  Ritchie  for  petitioner  ; 

Qrahame,  Hmoland  and  Ryerson  for  respoudent. 

The  preliminary  hearing  took  place  before  the  Deputy 

Minister  of  Agriculture.  Counsel  for  petitioner  opened 

the  case  by  reading  the  following  statutory  declaration 

of  the  petitioner  in  support  of  the  allegations  contained 

in  his  petition : — 

''That  he  (Barter),  during  the  snmmer  of  the  year 

"1876,  visited  the  mill  of  Messieurs  Howland  and 

"Spink,  at  Thorold,  and  saw  machines  branded 

"  G.    T.    Smith,    Patentee,  and  Raket,   Lockport, 

"  Manufacturer.     That  the   said    machines  were 

"imported   machines,    and  covered  the   material 

"  portions  of  .the  inventions  claimed  by  patents 

"  No.  2-25*7  and  No.  2258  ;  that  these  machines  were 

"  ascertained  to  have  been  made  in  the  State  of 

"New  York  by  Bakes  for  the  patentee   Smith, 

"  who  caused  the  said  machines  to  be  imported 

"  during   the  month  of  April,  18T(t ;  that    these 

"  machines  were  imported,  two  on  the  25th  day  of 

"April  afotesaid,  as  "Smith't  Purijiers  Machines,^' 

"on  which  (109  daties     were    paid,   and    two 

"on      the     29th,    on  which    same    amount    of 

"duties  was  also  paid;  that  these  machines  are 

"  constructed  and  adapted  for  the  performance  of 

"  material  and  substantial  portions  of  the  process 

"  patented  by  Patent  No.  2409 ;  that  diligent  en- 

"  quiries   have  led  him  (Barter)  to  believe  that 

"Smith's  inventions  were  not  manufactured   in 
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1877  "  Canada  until  about  August,  1876,  with  the  ex- 

Babtbr  ''ception  of  one  machine,  manufactured  daring 

Smfph  "  **^®  winter  months  of  the  year  1876." 

He  contended  that  the  petitioner  haying  thus  es- 

tablished   primd  facie  evidence  of  delinquency,  the 

Kouns.    respondent  should  be  forced  to  assume  the  burden  of 

proof  by  reason,  first,  of  the  peculiar  constitution  of 
this  tribunal,  which  was  instituted  to  protect  the  public 
against  the  extension  of  the  patentee's  privileges; 
secondly,  from  the  absence  of  power  to  compel  wit- 
nesses to  appear ;  and,  thirdly,  because  it  would  other- 
wise force  the  petitioner  to  prove  a  negative. 

The  counsel  for  the  respondeat  argued,  in  sub- 
staace,  as  follows : — 

It  would  be  a  most  extraordinary  thing  to  force  the 
patentee  to  prove  a  forfeiture  against  himself,  especially 
when  there  is  positively  no  other  evidence  adduced  by 
the  petitioner  than  assertions  made  by  himself,  and 
the  allegations  of  his  petition. 

That  this  is  an  attempt  on  the  part  of  a  rival 
patentee  to  fish  out  a  grievance,  in  order  to  deprive  a 
competitor  of  his  acquired  rights. 

That  unless  the  petitioner  declares  himself  ready 
to  go  on  with  his  evidence,  of  which  not  a  thread  is 
so  far  shown,  this  day's  proceedings  on  his  part  amount 
to  a  non-suit,  and  the  case  should  be  dismissed  at  once. 

Per  Tach^,  D.M.A. — ^The  burden  of  proof  is  on  the 
petitioner,  but  a  sufficient  case  has  been  made  out  to 
necessitate  a  thorough  investigation  of  the  matter  in 
dispute. 

November  25th,  1876. 

The  evidence  was  completed  on  this  date  and  the 
case  argued. 

The  following  is  an  analysis  of  the  documentary 
evidence  adduced : 


•f  Wmetn* 
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1.  The  exemplification   of  Patent  No.  2257,  granted      1877 
to  respondent,  George  Thomas  Smith,  for  a  "  Flour    Barter 
Dressing  Machine,"  under  date  the  18th  day  of  April,     gJJ'^^ 
1873.  *  ' 

2.  The  exemplification  of  Patent  No  2258,  granted 
to  respondent  for  a  "  Flour  Dressing  Machine,"  under 
date  the  18th  day  of  April,  1873. 

3.  The  exemplification  of  Patent  No.  2409,  granted 
to  respondent  for  a  '*  Process  of  Milling,"  under  date 
the  4th  day  of  June,  1878. 

These  three  patents  have,  on  their  face,  the  condi- 
tions of  forfeiture  prescribed  by  the  28th  section  of  The 
Patent  Act,  hereinbefore  quoted. 

4.  5,  6.  Three  petitions  addressed  to  the  Commis- 
sioner of  Patents,  in  the  month  of  August,  1876,  in 
relation  to  the  three  above  named  patents,  by  the 
patentee,  George  Thomas  8mith,  representing  generally 
that  he  has  been  unable  to  dispose  of  his  inventions 
for  want  of  demand  or  acceptance  on  the  part  of  the 
public ;  that  he  believes  he  has  fulfilled  the  spirit  of 
the  law,  but  as  doubts  and  disputes  have  arisen,  he 
prays  for  a  further  extension  of  delay,  and  for  a 
declaration  that  the  ofiering  of  his  inventions  for 
public  use  upon  payment  of  a  reasonable  royalty  is 
sufficient  compliance  with  the  statute. 

(The  official  answer  to  these  petitions  was  that  from 
the  allegations  of  the  patentee  it  did  not  appear  that 
the  said  patents  had  been  avoided.) 

7.  A  letter  of  Messieurs  Grahame,  Howland  and 
Byerson,  of  Toronto,  solicitors  of  the  patentee  Smith, 
inquiring  about  the  mode  of  obtaining  a  conclusive 
decision  in  the  matter  of  the  said  disputes,  and  sug- 
gesting that  parties  questioning  the  existence  of  their 
client's  patents  should  be  cited  to  appear  and  prove 
their  case,  and  in  default  that  the  decision  be  given  on 
the  showing  of  the  patentee. 
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1877  (The  official  answer  was  to  the  effect  that  the  Patent 

Barter    Office  could  not  undertake  to  initiate  a  case  of  dispute.) 
Smith         **  ^  letter  of  Messieurs  Edgar,  Fenton  and  Ritchie, 

of  Toronto,    solicitors  of  the  petitioner,  raising  the 

•r  rlltl  present  dispute  against  the  three  hereinabove  men- 
tioned  patents  of  the  respondent 

9.  A  certified  copy  of  an  invoice  dated  21st  April, 
1876,  from  Charles  Rakes,  of  Lockport,  in  the  United 
States,  to  Messieurs  Rowland  and  Spink,  of  Thorold, 
in  the  Province  of  Ontario,  as  attested  by  Wm.  Leg- 
gett,  Collector  of  Customs. 

10.  A  printed  circular  addressed"  To  Millers  "  by 
the  petitioner,  not  dated,  but  posterior  to  the  25  th  of 
July,  1876,  offering  for  sale  "  The  Original  Middlings 
Purifier."  This  circular  contains  certificates  of  millers 
having  made  use  of  Mr.  Barter's  machines.  Of  these 
certificates  ten  indicate  that  they  are  from  the  Province 
of  Ontario,  the  oldest  of  which  is  dated  the  1st  Decem- 
ber, 1875,  and  four  are  dated  July,  1876,  the  others  are 
from  the  United  States,  the  oldest  being  dated  the  2nd 
December,  1872. 

c 

IL  An  authenticated  copy  of  a  bill  of  complaint 
filed  in  Chancery,  in  Toronto,  on  the  9th  September, 
1876,  on  behalf  of  George  Thomas  Smith  (the  res- 
pondent) against  James  Lawson  (a  witness  in  this  case)» 
concerning  an  alleged  infringement  of  his  (Smith's) 
patent  for  a  "  Process  of  Milling." 

The  following  statutory  declarations  were  put  in  in 
addition  to  that  of  the  petitioner  to  be  found  on  page  457: 

1.  That  of  Thomas  Laurie,  of  the  City  of  Hamil- 
ton, Millwright,  dated  22nd  of  November,  1 876,  accom- 
panied with  two  exhibits  marked  "  a  "  and  "  6," — the 
first  being  a  copy  of  the  specifications  of  Smith's 
patents,  and  the  other  a  printed  circular  from  Thomas 
Pringle,  of  Montreal,  dated  21st  March,  1878,  adver- 
tising "  Middlings  Purifiers,"  stating : — 
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"That  on  the  6th  of  Kovember,  1876,  he  called,  in 
"  company  with  the  petitioner,  on  Charles  Kakes, 
"  at  Lockport,  State  of  New  York,  for  the  purpose 
"of  making  enqairies;  that  the  said  Bakes  in- 
"  formed  them  that  he  had  manufactured  for  the  ■ 
"patentee,  Smith,  the  machines  erected  in  Mes- 
"sieurs  Rowland  and  Spink's  mill,  at  Thorold; 
"that  he  (Rakes)  had  nothing  to  do  with  selling 
"  these  machines  to  Rowland  and  Spink  ;  that  the 
"  said  Rakes  told  further,  that  Smith  was  charging 
"  for  his  machines  considerably  more  than  the  cost 
"  of  manufacturing ;  that,  being  asked  to  make  an 
"  affidavit  of  these  facts.  Rakes  refused  to  do  so ; 
"that  he  (Laurie)  had  visited  daring  the  then 
"  current  month  of  November,  1876,  the  mill 
"  of  Rowland  and  Spink,  at  Thorold,  and,  as  a 
"  practical  millwright  of  forty  years  standing,  says 
"  that  these  machines  are  the  machines  and  the 
"  putting  into  operation  of  the  process  described 
"  in  Smith's  specification ;  that  Smith's  machines 
"  do  not  require  a  large  expenditure,  but  could  be 
"  readily  manufactured  at  any  mill  with  ordinary 
"  tools ;  that  for  at  least  three  years  past  there  ha« 
"  been  a  great  demand  among  millers  in  Ontario 
"  for  Middlings  Purifiers  of  the  description  paten- 
"  ted  by  Smith ;  that  he  is  aware  that  many 
"  machines,  as  advertised  in  the  annexed  circular, 
"  were  sold  in  Ontario  daring  the  years  1873, 1874 
"  and  1875  ;  that  he  is  not  aware  of  any  of  Smith's 
"  machines  having  been  manufactured,  sold  or 
"  offered  for  sale  in  Canada  for  more  than  two 
"  years  after  the  date  of  Smith's  patents,  and  that 
"  if  any  active  effort  had  been  made  to  introduce 
"  them,he  (Laurie)  should  have  become  aware  of  it." 

2.  The  stotutory   declaration  of  James  Lawson,  of 
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1877      the  Town  of  Thorold,  Miller,  dated  14th  November, 
Babtbb    18*76,  stating : — 
Smith         "  That  he  knows  the  respondent,   Smith,  who,  in 

"  company  with  one  Charles  Rakes,  of  Lockport, 

or  wIuL  ''  N.  Y.,  visited  him  at  his  (Lawson's)  mill,  in.  May 

"  18*76,  to  ask  him  (Lawson)  to  purchase  the   same 
'*  machines  as  he  (Smith)  was  puttinj^  up  in    liAes- 
"  sieurs  Howland  and  Spink's  mill ;  Smith  informed 
^'  Lawson  that  Rakes  was  making  these  maoh-inefi 
"  for  him  (Smith)  at  the  price  of  $850,  to  whicli 
"  price  Smith  was  adding  |250  additional  ;     'that 
"  he  (Lawson)  asked  to  be  furnished  with  tho     B^-i^ 
"  machines  at  a  lower  price,  to  which  prol>osa.i 
"  Smith's  answer  was  that  this  was  his  lowest  j>Ti<5e; 
"  that  before  that  interview  Rakes  had  told    »l>o«t 
**  Smith  coming  to  Thorold  and  expressed  his  t^c>\y^^ 
"  that  Lawson  might  purchase  the  machines    ftr^ 
"  Smith  to  give  Rakes  the  job  of  building  t;l^^^ ' 
*' that  he   (Lawson)   is  acquainted   with   SiooX^^ 
*'  machines  and  knows  they  are  not  of  ^Tgeu^f^ 
**  manufacture,  but  could  be  built  with  ordixiaLrj 
''  tools  and  materials  at  any   mill.     He  (LaW80Q)f 
"  having  been  a  miller  for  about  twelve  years  nn 
*^  his  own  account,  is  aware,  that  for  at  least  p 

'*OV| 

"  years  past   there  has  been   an  active  deuj^^ 
**  among  millers  in  Ontario  for  these  Middli^ 
**  Purifiers.     Mr.   Spink  had  told  him  (Lawsou^ 
"  that  he  had  been   negotiating   with   Smith  f^ 
*'  the  purchase  of  his  machines,   and  afterward^ 
''  that  he  had  purchased  them  from  Smith;  that 
"  in  the  early  part  of  last  summer  he  (Lawson)  saw 
**  Smith,   who  was  regulating  the   Purifiers  at 
''  Spink's  mill,  and  on  having  remarked  about  the 
'*  workmanship,  Smith  told  him  that  he  was  not  to 
**  have  any  more  constructed  by  Rakes  ;  that  Mr. 
•  *  S  pi  nk  told  him  that  he  had  a  written  contract  with 


f 


/ 
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"Smith   for  the  Purifiers,    but  being  asked  by      1877 
"  Barter,    on   the    14th    November,  18*76,    in  his    Bartkh 
"  (Lawson's)   presence,    to   give   affidavit  on  the     g„j' . 
"  subject,  Spink  declined  to  do  so."  — — 

S.  A  second   statutory    declaration  of  Barter,  the  .r  ■■"'i". 
petitioner,  dated  16th  November,  1876,  accompanied 
with  an  exhibit  marked  "  a"  being  letters  exchanged 
be^tween  the  said  petitioner  and  the  firm  of  Howland 
and  Spink,  suting: — 

"  That  he,  in  company  with  Thomas  Laurie, 
' '  visited  Charles  Rakes  at  his  place  of  business  at 
"  Lockport,  where  they  were  informed  by  said 
"  Kakes  that  he  (Rakes)  had  manufactured  the 
"machines  at  Messieurs  Howland  and  Spink's 
"  mill  for  Gr.  T.  Smith,  who  made  the  bargain  for 
"  them  ;  that  the  said  Rakes  informed  them  that 
"  he  (Rakes)  never  saw  the  said  Messieurs  How- 
"  land  and  Spink  or  any  one  on  their  behalf 
"  until  he  went  to  Thorold,  at  the  request  of  and 
"  for  the  said  Smith,  to  make  arrangements  about 
"  putting  the  said  machines  into  the  said  mill ; 
"  that  Rakes  told  Laurie,  in  Barter's  presence,  that 
"  Smith  charged  considerably  more  than  the  cost 
"  of  manufacturing ;  that  Rakes  rcfnsed  to  make 
"  affidavit  of  his  said  statements  ;  that  Smith 
"  admitted  to  him  (Barter)  that  the  machines  put 
"  in  Howland  and  Spink's  mill  are  his  (Smith's) 
"  Purifiers ;  that  Smith's  machines  do  not  require 
"  much  expenditure  but  can  be  built  with  ordinary 
"  tools  and  machinery  at  any  mill ;  that  for  several 
"  years  past  there  has  been  an  active  demand 
"  among  millers  in  Ontario  for  machines  of  that 
"  description ;  that  the  letter  annexed  is  in  the 
"  handwriting  of  Mr.  Spink,  of  the  firm  of  How- 
"  land  and  Spink,  and  was  received  by  him 
"  (Barter)  ;  that  he  (Barter)  was  informed  by  Hr. 
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1877  "  Spink,  on  the  26th  February,  1876,  that  Smith 

Barter  "  had  been  telegraphed  to  come  over  to  close  the 

Smith  "  bargain  for  the  purchase  of  the  said   machines  ; 

•*  that  later,  Mr.  Howland  told  him  (Barter)  that  he 

tnr;.^.*  "  was  too  late,   their  firm  having  bought  from 

**  Smith,  who  had  come  to  Toronto  to  sell  his 
**  machines ;  that  Messieurs  Howland  and  Spink 
"  have  declined  to  give  evidence  in  the  case." 
The  letter  of  the  firm  of  Howland  and  Spink,  dated 
the  9th  February,  1 8*76,  annexed  to  the  above  declara- 
tion and  referred  to,  is  to  the  following  effect : — 
"  That  Mr.  Spink  has  just  returned  from  the  United 
'*  States  ;   that  he  has  found  Smith's  Process  of 
'*  Milling  the  best  he  has  ever  yet  seen ;   that 
'*  Smith's    Purifiers     are    sold     for    less    money 
*  than  Barter's  machines  ;  that  Smith's  machines 
*'  have  such   a  reputation  that     American    mil- 
"  lers    will   have    no    other ;   that   they   expect 
''  Smith  to  come  soon,  and  in  the  meantime  should 
"  like  to  see  Barter,  as  their  machines  will   have 
''  to  be  ordered  from  some  manufacturer  in  a  few 
'*  days,  and  that  he   (Barter)   had  better   call  on 
•*  them  at  once." 
The  answer  of  Mr.  Barter  to  this   letter  is   dated 
12th  February,  1876,  and  is  to  this  effect : — 
"That  he  purposes    soon  going  to  Thorold;  that 
''  the  (so-called  in  the  States)   Smith's  plan  of 
"  milling  is  good,  meaning  the  mode  of  milling  at 
"present  adopted  there,   but  that  as  the   means 
"  by  which  it  is  effected  belong  to  himself  (Barter), 
"  the  mode  of  milling  for  which  the  means  were 
"  invented  must  also  of  necessity  belong  to  him. 
"  That  he  is  anxious  for  the  patronage  of  the  firm 
"  and  should  be  most  sorry  if  they  do  not  come  to 
"  terms." 
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4.  A    third    statutory    declaration   of    Barter,    the      1^77 
petitioner,  dated  20th  November,  1876,  stating ;—  B*b^h 

"  That  he  (Barter)  had  been  informed,  in  February,     gv*', 
"1876,  by  Mr.  Spink,  that  G.  T.  Smith  had  had      - — ' 
"  one  of  his.machines  manufactured  at  Deiter,  in  or  va.ii. 
"  the  County  of  Elgin ;  that  he  (Barter)  went  in      " 
"the  month  of  May,  1876,   to  Dexter   and    St. 
"  Thomas  to  enquire  about  the   fact ;   that    he, 
"  having  enquired  irom    millers    around,    could 
"  not  find  any  one  who    knew  of  any  such  ma- 
"  chine  as  a  Middlings  Farifier  having  been  made 
"  or  offered  for  sale  in  that  neighborhood ;  that 
"  he  verily  believes  that   no  such   machine    aa 
"  patented  under  No,  2257  was  ever  constructi-d 
"  there  previous  to  May  1876." 

5.  An  affidavit  of  the  respondent,  George  Thomas 
Smith,  made  and  signed  in  Jackson  County,  State  of 
Michigan,  and  dated  28rd  November,  1876,  stating: — 

"  That  he  (Smith)  had  never  imported  into  Canada 
"any  of  the  machines  manufactured  under  his 
"  Canadian  patents ;  that  he  had  otfered  to  millers 
"  in  Canada  personally,  and  through  agents, to  sell 
"  the  right  to  use  his  inventions  for  a  reasonable 
"  compensation  ;  that  he  never  refused  fo  furnish 
"  his  machines  manufactured  in  Canada  ;  that  he 
"  did  not  purchase  nor  import  the  machines 
"  placed  in  Messrs.  Rowland  and  Spink's  mill  at 
"  Thorold ;  that  the  sale  of  said  machines  and  the 
"payment  thereof  was  a  transaction  between  the 
"  milters  and  Rakes  in  which  he  (Smith)  had  no 
"  interest ;  that  he  (Smith)  sold  to  Messrs.  Howland 
"  and  Spink  the  right  of  using  his  process  under 
"  patent  No.  2409,  and  superintended  the  arrange- 
"mentsofthc  machinery  for  carrying  the  said 
"process;  that  his  (Smith's)  royalty  for  the  use 
"of  his  process  and  ma^'hine  No.   22-37  was    the 
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1877  "  only  profit  and  emolument  which  he  received 

Barter  "  in   connection    with  the    said    Rowland    and 

SMiiH.  "  Spink's  mill  at  Thorold." 

6.  The  statutory   declaration  made  in  Toronto,  on 

of  Facta,  the  22nd  day  of  November,  1876,  by  Charles  Bakes, 
Machinist,  of  Lockport,  in  the  State  of  New  York, 
stating : — 

'^  That  he  had  constructed  at  Lockport  the  machines 
''  put  up  in  Messrs.  Rowland  and  Spink's  mill  at 
"  Thorold ;  that  such  machines  are  after  American 
"  patents  of  which  Q-.  T.  Smith  is  the  patentee, 
''  and  are  nearly  equivalent  to  the  Canadian 
''Patent  No.  2257,  and  that  the  distinguishing 
**  feature  of  No.  2258,  namely,  the  grading  reel, 
'*  does  not  appear  in  the  machines  set  at  Thorold ; 
"  that  the  first  opening  in  connection  with  this 
"  transaction  was  the  meeting  of  Mr.  Spink,  in 
"  December,  1875,  at  the  North  Buffalo  Mills ;  that 
"  the  said  Mr.  Spink  told  there,  to  him  (Rakes), 
"  that  he  had  been  visiting  that  part  of  the  State 
"  of  New  York  to  enquire  into  the  relative  merits 
"  of  the  various  Middlings  Purifiers,  and  that  he 
'*  (Rakes)  had  been  recommended  to  him  (Spink) 
"  by  M.  A.  Chester,  of  the  firm  of  Thornton  and 
**  Chester,  Millers,  of  Buffalo ;  that  previous  to 
"  that  interview  with  Mr.  Spink  he  had  not  had 
"  any  communication  with  Q-.  T.  Smith,  nor  with 
'*  any  person  on  his  behalf,  in  regard  to  putting 
''  Purifiers  in  the  said  mill  of  Messrs.  Rowland 
*'  and  Spink,  and  that  he  (Rakes)  never  said  that 
"  he  had  had  such  previous  communication  with 
**  Q-.  T.  Smith, — "  the  assertion  contained  in  Ben- 
'*  jamin  Barter's  declaration  to  that  effect  is  false ;" 
''  that  on  the  occasion  of  the  said  first  interview, 
**  Mr.  Spink  visited  Rakes'  factory  at  Lockport, 
**  that  he  (Rakes)  visited  Thorold,  on  or  about  the 
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"  nth  February,  1876,  and  met  there  George  T. 
"Smith  and  Mr.  Spink,  arranging  for  the  Bale 
"of  the  right  to  use  Smith's  inventions.  They 
"  all  three  went  to  Toronto  to  meet  the  other 
"member  of  the  firm,  and  it  was  when  returning 
"to  Thorold  that  he  (Ralces)  finally  bargained 
"  with  Mr.  Spink  to  build  the  said  machines  for 
"  him  at  the  price  of  $350  a  piece,  free  on  board  at 
"  lyjckport ;  that  he  was  to  be  paid  by  Messrs. 
"  Howland  and  Spink  ;  was  paid  $1100  by  them, 
"  and  looks  to  them  for  the  balance  still  due ;  that 
"  he  (Rakes)  has  had,  for  about  two  years,  an 
"  agreement  with  Smith  to  fnruish  millers  with 
"Smith's  inventionB  in  the  United  States  at  stated 
"  prices,  but  not  for  use  in  Canada ;  that  at  the 
"  time  that  he  (Rakes)  was  putting  up  the  machi- 
"nes  in  Messrs.  Howland  and  Spink's  mill  at 
"  Thorold,  the  said  Smith  proposed  to  him  (Rakes) 
"  to  undertake  the  manufacture  in  Thorold  of 
"  machines  to  be  used  in  mills  in  Canada ;  that  it 
"  was  expressly  proposed  by  the  said  Smith  that 
"  if  Mr.  James  Lawson  should  purchase  the  right 
"of  using  his  inventions  that  he  (Rakes)  should 
"  manufacture  the  necessary  machines  at  Thorold 
"  in  Canada ;  that  the  said  Lawson  did  not 
"purchase  the  said  right;  that  he  (Rakes)  does 
"not  recollect  having  told  Barter,  in  the  terms 
"  of  Barter's  declaration,  that  the  bai^ain  for 
"the  machines  had  been  made  by  Smith,  if 
"anything  were  said  on  the  subject  it  must 
"  have  been  that  Smith  had  concluded  an 
"  agreement  for  the  sale  of  the  right  to  use  his 
"  inventions ;  that,  to  the  best  of  his(Kakes')  know- 
"  ledge,  Smith  has  had  no  interest  or  commission 
"  or  profit  in  the  sale  of  machines  manufactured 
"  by  him  (Rakes)  in  any  case ;  that  he  had 
3Pii 
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'*  travelled  a  good  deal  in  Canada  during  the  last 
"  four  or  five  years  for  the  purpose  of  selling  mill 
"  machinery,  and  that  until  within  tlie  last  year 
**  or  two  he  saw  very  little  use  of,  and  heard  of 
"  very  little  demand  for,  Middlings  Purifiers ;  that 
"the  connecting  machinery  to  apply  Smith's 
"  process  at  Messrs.  Howland  and  Spink's  mill,  at 
"  Thorold,  was  made  by  the  millwright  at  the 
'*  said  mill,  at  Thorold,  under  direction  of  said 
*  *  Smith ;  that  he  (Rakes)  declined  to  give  an 
*'  ex  parte  affidavit,  but  expressed  his  willingness 
"  to  Barter  to  appear  before  any  judicial  authority 
"  to  be  examined  on  oath ,  that  lie  (Rakes)  has 
''made  the  present  declaration  on  account  of 
'*  having  been  informed,  by  Messrs.  G-rahame, 
*'  Howland  and  Ryerson,  that  the  conversation  he 
"  (Rakes)  had  with  Barter  was  to  be  made  use  of 
"  to  influence  the  decision  of  the  Commissioner 
"  of  Patents,  and  because  the  statements  reported 
''  as  contained  in  Barter's  declaration  were  mis- 
"  representations  and  tended  to  give  a  false  im- 
"  pression  of  the  facts  of  this  case." 
The  following  facts  were  admitted  by  the  parties  : 
(a.)  The  petitioner  admits  that  nothing  is  proved  as 

regards    the    alleged    importation    of   the  invention 

patented  under  No.  2268. 

(6.)  The  petitioner  admits  that  he  has  never  made 

any  request  to  G-eorge  Thomas  Smith  lor  the  use  of 

Smith's  patented  machines  and  process. 
The  following  fact  was  ascertained  by  the  Deputy 

Minister  from  the  records  of  the  Patent  Office  : — 
1.  That  the  petitioner,  Benjamin  Barter,  obtained  a 

patent  for  a  "Flour-Dressing  Machine"  on  the  20th 

day  of  January,  1874,  numbered  8014. 
Counsel  for  the  respondent  argued  in  substance  :— 
To  avoid  a  patent  on  account  of  non-manufacturing 
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it  is  necessary  to  prove  that  the  patentee  has  refused 
to  famish  his  inveotion  to  some  one  desirons  of 
obtaining  it,  and.  to  avoid  a  patent  on  account  of 
having  imported  the  iuvention  requires  the  proof  that 
the  patentee  himself^  or  his  assignee,  has  imported,  or 
caused  to  be  imported,  the  said  invention. 

Now,  nothing  of  the  kind  has  been  proved  here. 
The  evidence,  such  as  it  is,  being  only  an  attempt  to 
establish  that  Smith  did  not  actually  manufacture  his 
machiaes,  and  that  he  was  a  party  to  the  importation 
of  invention  No.  2257,  which  the  petitioner  tries  to 
connect  with  patent  No.  2409  for  a  process, — a  position 
which  is  utterly  untenable.  It  is  plain  that  machines 
of  a  lai^  size  and  costing  several  hundred  dollars, 
and  especially  a  process  which  involves  the  construc- 
tion of  a  mill  to  apply  it  to,  are  not  things  which 
may  be  made  in  advance  of  demand  and  kept  in  stock. 
For  several  years  the  Canadian  millers  have  waited 
for  the  result  of  experiments  carried  on  in  the  United 
States  with  these  Middlings  Purifiers,  and  it  is  only 
of  late  that  a  demand  has  been  created  for  them  in 
Canada.  The  whole  evidence  given  by  Barter  and 
his  witneHses  is  mere  hearsay,  mere  conversations 
filtered  through  the  medium  of  interested  parties. 
The  subsequent  declarations  of  Barter  amount  to  an 
admission  that  he  tried  to  get  information  on  what  he 
had  already  presumed,  in  advance  of  such  information, 
to  become  a  witness.  Rakes'  alleged  answers  to  the 
enquiring  Barter  and  friends  are  susceptible  of  an  in- 
terpretation very  different  from  that  attributed  to 
them  in  the  declarations  filed  in  this  case.  Smith 
admits  that  he  did  sell  to  the  millers,  on  payment  of  a 
royalty,  the  license  to  use  his  invention  ;  but  nothing 
proves  that  Smith  was  the  channel  through  which 
Bakes  undertook  to  manu&ctare  the  machines  im- 
ported at  Thorold  ;  the  correspondence  between  Barter 


1«77 
Babtbr 

Sunn. 


470  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 

1877      and  Spink,  filed  by  Barter  himself,  is   proof  to  the 
Barter    contrary. 
Smith         ^^^   whole   evidence  adduced  by   Barter  is  quite 

consistent  with  the  interpretation  that  the  negotiations, 

orcouMi.  which  have  caused  theimportation  of  machine  225t,  are 
totally  independent  of  Smith's  contract  with  the  millers 
for  the  privilege  of  using  his  process  of  milling,  or 
even  the  imported  machine  ;  the  whole  in  fact  proves 
very  little  more  than  the  Customs  records,  which 
show  that  the  goods  were  sent  by  Rakes  to  the  miller. 
To  have  imported  or  caused  to  be  imported  in  the  spirit 
of  the  statute,  the  patentee  must  be  either  the  con- 
signor, the  consignee  or  the  owner  of  the  thing 
imi)orted.  Smith  is  proved  to  be  neither  the  con- 
signor nor  the  consignee.  Was  he  the  owner?  Noth- 
ing is  proved  to  show  that  he  was. 

There  is  evidently  no  proof  that  Smith,  the  paten- 
tee, did  refuse  manufacturing  for,  or  selling  to,  any  ap- 
plicant, and  there  is  no  proof  that  he  imported  or 
caused  to  be  imported  any  of  his  three  inventions ; 
but  to  add  to  the  want  of  proof  of  the  petitioner  a 
positive  proof  that  the  respondent  has  done  nothing  to 
forfeit  his  patents,  we  have  filed  an  affidavit  of  Smith 
and  a  statutory  declaration  of  Rakes  the  manufac- 
turer. 
The  petitioner's  counsel  argued,  in  substance  : — 
To  start  with,  the  application  of  the  respondent  for 
an  extension  of  time  is  an  admission  of  non-manufac- 
ture, besides  containing  in  words  the  admission  that 
he  did  not  manufacture.  The  stringency  of  the  law 
rests  on  the  word  unless  the  patentee  does  a  certain 
thing,  which  ought  to  be  construed  in  its  strictest  sense 
because  it  refers  to  an  exclusive  privilege  which 
the  legislature  intended  to  restrict  in  certain  defined 
imits ;  the  patent  is  a  restriction  in  favor  of  an  indi- 
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vidua)  against  the  pablic,  and  these  conditions  are      16TT 
restrictive  npon  the  individual  in  favor  of  the  pablic.    barter 

The  law  is  not  to  be  interpreted  to  mean  what  it     ^  "■ 

oaght  to  mean  or  as  an^  cue  woald  like  it  to  be,  bat      

as  it  is.  The  patentee  loses  his  patent  "unless  he  shall  "f  *'•-'"••' 
have  commenced,"  SfC.  {see  the  23th  section  hereinbefore 
,  cited).  To  the  plain  condition  of  manafactaring, 
the  law  adds  aoothet  condition,  which  is  that  it  must 
be  done  in  a  manufactory  ;  if  the  law  had  stopped  at 
the  word  patented,  it  might  have  been  made  in  a  cellar, 
bat  the  Act  requires  that  it  must  be  done  openly.  The 
letter  of  the  law  must  be  taken  as  it  is,  because  it 
shows  the  spirit  of  the  law.  {Cites  Potter's  Dwarris  on 
Statutes.)  (I) 

This  tribunal  has  no  latitude ;  it  is  a  court  in 
which  the  Commissioner,  or  his  Deputy,  is  not  acting 
as  an  executive  officer,  who,  in  the  ordinary  dealings 
of  the  Patent  Office,  can  exercise  a  certain  discretion 
and  show  a  certain  leniency  ;  here  he  is  boand  to  take 
the  words  of  the  law.  There  are  cases  in  which  the 
strict  meaning  of  the  law  would  create  impossibilities, 
such  as,  for  instance,  the  case  of  a  graving  dock  being 
patented ;  if  the  law  had  not  provided  for  such  cases 
it  would  become  necessary  to  fight  for  the  spirit  of 
the  law  as  applied  to  an  exceptional  case ;  but  the  sta- 
tote  has  provided  for  such  cases  by  sub-section  2  of  the 
28th  section,  which  gives  to  the  Commissioner  the 
power  of  granting  an  extension  of  time,  which  may  be 
for  any  number  of  years  of  the  duration  of  the  patent. 
The  letter  of  the  law  is  binding  upon  this  tribunal  as 
well  as  upon  any  court  of  law. 

The  three  patents  of  the  respondent  expired  with  the 

two  years  of  delay  for  want  of  manufacture.     The 

forfeiture  applies  to  Patent  No.  2409,  although  lor  a 

process,  as  well  as  to  the  two  others.     The  law  says 

CO  P.  193,  note  12. 
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1877      that   this  condition  is  to  be  inserted  in  every  patent 

Barter    granted  ;  therefore  it  is  necessary  that  a  meaning  be 

Smwh     f^^^d  for  that  condition  as  relating  to  a  process  as  well 

as  to  anything  else.     The  patentee  did  himself  admit, 


of  t^omuiei.  in  j^is  petition  for  the  extension  of  time,  that  he  has 
no  more  worked  the  process  than  the  machines. 
The  avoidance  on  account  of  importation  does  apply 
to  the  process,  inasmuch  as  the  machines  are  the 
means  to  carry  the  process  into  operation,  as  is 
admitted  by  the  patentee  in  his  petition  where  he 
asserts  that  these  machines  are  necessary  for  that  pur- 
pose. In  fact,  in  the  question  of  importation  as  well 
as  of  manufacturing,  the  process  cannot  be  separated 
from  the  machines. 

An  answer  by  letter  was  given  the  other  day  by  the 
Patent  Office  to  a  question,  put  at  my  advice,  that  the 
importation  of  the  various  parts  of  a  machine  to  be 
put  together  in  Canada  is,  in  the  meaning  of  the  law, 
an  importation  of  the  invention.  That  it  would  have 
been  easy  to  manufacture  these  inventions  in  Canada 
is  fully  established  ;  it  is  also  proved  that  there  was 
an  active  demand  for  them,  the  circular  received  by 
Laurie  in  1873  shows  that  they  were  in  demand. 

I  am  not  prepared  to  say  that  Smith  imported  him- 
self, but  it  is  proved  that  he  caused  an  importation 
of  Invention  N'o.  2257,  and  consequently  of  Invention 
No.  2409.  Smith  denies  having  imported  the  machines, 
but  he  does  not  deny  having  caused  them  to  be 
imported.  The  statute  does  not  speak  of  the  interest 
the  patentee  might  have  in  the  transaction.  Smith 
got  his  royalty  and  superintended  the  arrangements  of 
these  machines.  The  evidence  of  Barter,  Lawson  and 
Laurie,  taken  together,  with  the  admission  of  Kakes 
and  Smith,  show  that  the  bargain  was  entered  into 
between  Smith,  Ilakes  and  the  firm  of  Howland  and 
Spink. 
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It  18  prored  thnt  Smith  has  a  written  contract  with 
Messrs.  Howland  and  Co.,  bat  the  last  mentioned 
gentlemen  have  refused  to  furnish  a  copy  of  the  said 
contract  and  also  refused  to  gire  evidence  on  the  sub- 
ject. -I  • 

The  respondent's  own  case  shows  that  Smith  has  not 
manafactured,within  two  years  of  the  dateofhis  patents, 
Any  of  his  machines,  and  that  he  has  caused  to  be  im- 
ported, after  the  expiration  of  twelve  months  from  the 
said  date,  the  machines  of  Patent  No.  225*7,  and,  conse- 
quently, the  process  of  Patent  No.  2409. 

Counsel  for  respondent  argued,  in  reply,  in  sub- 
stance : — 

The  hearsay  evidence  and  disconnected  conversations 
adduced  by  the  petitioner  are  destroyed  by  Rakes' 
testimony,  which  gives  as  proof  the  history  of  the 
whole  transaction,  which  originated  out  of  Smith's 
knowledge,  during  a  visit  made  by  the  miller  in  the 
United  States  for  the  purpose  of  examining  Middlings 
Purifiers  there,  and  of  selecting  the  best  he  should 
happen  to  meet  with,  irrespective  of  patents  or 
persons.  There  is  not  a  shadow  of  evidence  to  show 
that  Smith  did  cause  the  importation  ;  of  course  hav- 
ing decided  after  that  visit  lo  adopt  Smith's  process 
and  machines,  the  millers  had  to  settle  with  Smith 
for  his  royalty.  The  law  rules  that  the  patentee  must 
allow  any  person  desirous  lo  use,  Sfi:-  (1) ;  but  the 
patentee  is  not  requested  to  bind  the  purchaser  as  to  . 
where  and  from  whom  the  article  is  to  be  procured. 
The  patentee  is  bound  to  sell  the  use  of  his  invention  ; 
he  is  not  bound  to  dictate  to  the  purchasers  what  tools 
and  what  men  they  (the  purchasers)  are  to  employ. 
It  is  argued  that  Smith  did  not,  in  his  afBdavit,  say  in 
so  many  words  that  he  did  not  cause  the  importation  ; 
such  technical  omission  has  uo  weight  in  such  a  de- 

(1)  30  Vic.  r.  26,  b.  28  ;  38  Vie.  c  14,  s.  2. 
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1877  claration ;  Smith  denies,  supported  by  Rakes'  evidence, 

Babtbr  that  he  (Smith)  had  anything  to  do  with  the  impor- 

o  ^'  tation. 
Smith. 


A  patent  is  not  a  matter  of  privilege,  it  is  a  contract, 

Of  cousei.  and  the  interpretation  ougl^t  to  go  to  limit  the  cjoncii- 
tions  of  forfeiture  and  not  to  extend  them.     As  reg^uxls 
a  process  there  are  many  ways  of  carrying  the   same 
process    into  operation,   and  each  particular  w&y  of 
doing  it  is  not  necessarily  connected  with  and  c&xiiiot 
be  taken  as  being  identical  with  it. 
The  petitioner's  counsel  argued  in  rejoinder : — 
That  there  could  not  be  any  doubt  about  the  failure 
of  the  patentee  to  manufacture  within  two  years  of 
the  date  of  his  patents  ;  he  has  not  sold  or  produced 
any  machine  or  mechanical  combination  to  work  his 
inventions  in  Canada  within  the  time  fixed  by    law, 
and  he  admits  this  in  his  petition  for  an  extension  of 
the  delay  primarily  fixed  by  the  statute,  and  h»Ting 
failed  to  manufacture  his  inventions  within  the  ex- 
tended period,  his  patents  become  null  and  void. 

That  as  regards  importation,  it  is  equally  clear  that 
Smith  has  caused  this  to  take  place.  HowlandL  and 
Spink  clearly  could  not  purchase  or  import  this 
machine  without  the  assent  of  Smith,  the  patentee. 
Smith  assented  to  the  importation  before  it  took  piace. 
If  he  had  not  given  that  assent  he  would  have  caused 
it  not  to  be  imported ;  therefore  when  he  gave  his 
assent  he  occasioned  or  caused  its  importation. 

Tache,  D.M.A.  now  (February  15th,  18Y7)  rendered 
his  decision. 

The  importance  of  this  case,  serious  in  itself,  is  en- 
hanced by  the  circumstance  that  it  is  the  first  of  its 
kind  in  Canada,  and  that  the  legal  interpretation  and 
the  appreciation  of  facts  which  it  involves  apply  to  very 
many  patents  granted,  and,  eventually,  to  all  patents  to 
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be  in  fntare  granted.  For  these  reasons  ample  time  has 
been  devoted  to  the  stndy  of  the  qnestion,  and  it  has 
been  thought  not  only  deEirable,  bnt  almost  necessary,  to 
enter  at  some  length  into  the  explanation  of  the  pria- 
ciples  and  construction  of  facts  upon  which  the  present  - 
decision  is  based. 

It  seems  proper  to  take  up,  first,  the  preliminary  points 
raised  in  the  case,  which  were  at  once  decided  as 
stated  in  the  report  of  the  proceedings  hereinfore 
given. 

It  was  asked  that  it  be  rnlcd  that  the  onus  probandi 
lies  with  the  respondent,  inasmuch  as  this  tribunal, 
being  an  exceptional  one,  not  restrained  by  any  form 
of  proceedings  or  subjected  to  any  special  kind  of  evi- 
dence, and  having  no  power  to  compel  witnesses  to 
appear,  is  bound  to  exact  from  the  respondent  proof 
that  he  has  complied  with  the  requirements  of  the 
law ;  and,  furthermore,  inasmuch  as  to  rule  otherwise 
would  be  imposing  upon  the  petitioner  the  duty  of 
proving  a  negative. 

The  constitution  of  this  tribunal  is  not  of  an  unknown 
character ;  such  jurisdiction  is  given  to  the  administra- 
tion  in  many  countries ;  and  in  some,  in  the  Aastro- 
Hungarian  Empire,  for  instance,  that  jurisdiction  ex- 
tends so  far  as  to  rest  in  theexecutive  officer  the  exclu- 
sive power  of  deciding  allcases  concerning  theinvalidity 
or  lapsing  of  patents.  This  tribunal  is  not  devoid  of  all 
means  of  getting  at  the  truth,  the  fact  of  not  being 
restrained  by  fixed  rules  of  procedure  and  stringent 
modes  of  evidence  being  a  compensation  for  the  want 
of  power  to  compel  the  attendance  of  witnesses.  It  is 
self-evident  that  it  was  the  iuteution  of  the  law -maker 
to  exact  only  one  condition  in  the  judge's  mind  in  de- 
livering his  decision, — that  he  be  convinced  of  the 
subtantial  justice  of  such  decision  on  sufficient  in- 
formation, uo  matter  how  obtained. 
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1877  Notwithstanding  that  this  tribunal  is  not  restricted 

Barter  by  fixed  rules  of  practice,  it  is  nevertheless  bound  to 
Smith  ^bide  by  the  rules  of  common  justice,  by  the  dictation 
of  common  reason,  and  to  be  enlightened  by  such  deci- 


Derlnlon 


*»^A**  sions  as  may  be  held  to  embody  the  common  consent 
of  mankind. 

It  is  apparent  that  in  this  case,  being  one  in  vvhich 
the  petitioner  urges  the  forfeiture  of  an  acquired  right 
which  the  resiK)ndent  is  presumed  not  to   have   1^®^ 
or  alienated,  the  burden  of  proof  cannot  be  admitted 
to  lie  on  him  who  holds  a  public  title  which  mixst  be 
taken  as  good  so  long  as   nothing  to   the  contrsk^y  ^^ 
established,  even  if  the  evidence  involved  the  proof  ot 
a  negative.     In  this  case  the  evidence  does  not  r^^st  on 
establishing   a   negative,   but     on    ascertaining*     ^"® 
existence  of  positive  facts. 

It  would  not  be  right,  however,  to  say — ^ani  *"^® 
ought  not  to  be  taken  as  meaning  —that  in  no  ^^ 
should  the  respondent  be  forced  to  make  disco "^^®^ ' 


there  might  be  cases  in  which,   from   the   poeiti^^^ 
the  parties  and   the   aspects  of  affairs,   this  tri'l^'"^ 
might  be  compelled  to  make  use  of  all   the  lafci*^ 
allowed  it  by  the  statute,  in  order  to  attain  the  ex^^^^ 
justice.    The  nature  of  the  28th  section  of  The  t^^^ 
Acty   both  in  providing   against  certain  mischi^^ 
certain  remedy  and  in  establishing  a  special  trit>  '■^^^ 
to  mete  out  the  remedy,  involves  a  policy  which   ^5"^^' 
on  public  grounds,  beyond  the  limits  of  any  parti ^^* 
case  to  be  adjudicated  upon.     This  is   evidently 
reason  why  the  legislature  has  selected  the  Minis  "i^^^ 
Agriculture  to  constitute  the  tribunal   to   decide     ^* 
questions,  thereby  availing  itself  of  his  practical  k:  *^^ 
ledge  of,  and  acquaintance  with,  the  nature  and    '-^  , 
ings  of  such  matters  acquired  in   the  daily   woir  ^^ 
and  dealings  of  the  Patent  Office. 

It  has  been  hinted  in  the  argument,  that  shou^ 
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decision  interreue  declaring  a  patent  nail  and  void,  it 
oaght  to  specify  that  the  patent  was  void  at  the  ; 
date  of  the  expiration  of  the  delay  mentioned  in  the 
law,  and  has  stood  null  since  to  all  intents  and  par- 
poses.  A.8  this  incidental  qnestion  touches  rights  • 
which  do  not  come  within  this  jurisdiction,  it  appears 
clear  that,  in  dnty  and  through  respect  for  the  higher 
courts,  this  tribunal  is  forbidden  from  entering  such 
domain,  even  by  expressing  an  opinion,  being  bound 
to  restrict  its  investigations  and  decisions  within  the 
narrowest  possible  limits.  The  law  orders  that  the 
Minister  of  Agriculture  should  say  "whether  a  patent 
has  or  has  not  become  null  and  void,"  consequently  the 
judgment  is  simply  to  decide  it  has  or  it  has  not,  as  the 
case  may  be  ;  all  the  consequences  that  may  follow 
are  to  be  adjudicated  upon  by  the  ordinary  judges  of 
such  disputes  between  citizens. 

There  is  a  view  of  the  subject-matter  of  patents  for 
inventions  invoked  in  this  case  which  it  is  of  great 
importance  to  examine,  as  bearing  in  a  marked  manner 
on  the  interpretation  and  construction  to  be  put  upon 
both  law  and  facts  connected  with  the  working  of- 
patents  ;  the  question  comes  to  whether  a  patent 
should  be  held  as  an  embarrassing  privilege,  a  kind  of 
onerous  monopoly  which  constitutes  the  patentee  as  a 
sort  of  adversary  to  the  liberty  of  the  subject,  and  as 
opposed  to  public  interest,  by  the  very  fact  of  his  hold- 
ing a  position  which,  then  it  is  argued,  should  hv 
jealously  watched  and  which  ought  to  be  made  to 
terminate  at  the  first  opportunity. 

It  is  universally  admitted  in  practice,  and  it  is  cer- 
tainly undeniable  in  principle,  that  the  granting  of 
letters-patent  to  inventors  is  not  the  creation  of  an 
unjust  or  undesirable  monopoly,  nor  the  concession  of 
a  privilege  by  mere  gratuitous  favor  ;  but  a  contract 
between  the  State  and  the  discoverer, 
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1877  In  England,  where  letters-patent  for  inventions  are 

Barter    still,  in  a  way,  treated  as  the  granting  of  a  privilege, 
Smith     ^^^^  ^^  words  ho  wever  than  in  fact,  they,  from  the 

beginning,  have  been  clearly  distinguished  from  the 

*»  TTa**  gratuitous  concession  of  exclusive  favors,  and  there- 
fore were  specially  exempted  from  the  operation  of 
the  statute  of  monopolies. 

Invention  being  recognized  as  a  property,  and  a 
contract  having  intervened  between  society  and  the 
proprietor  for  a  settlement  of  rights  between  them,  it 
follows  that  unless  very  serious  reasons,  deduced  from 
the  liberal  interpretation  of  the  terms  of  the  contract, 
interpose,  the  patentee's  rights  ought  to  be  held 
as  things  which  are  not  to  be  trilled  with,  as  things 
sacred  in  fact,  confided  to  the  gfuardianship  and  to  the 
honor  of  the  State  and  of  the  courts. 

As  it  is  the  duty  of  society  not  to  destroy,  on  insuf- 
ficient grounds,  a  contract  thus  entered  upon,  so  it  is 
the  interest  of  the  public  to  encourage  and  protect  in- 
ventors in  the  enjoyment  of  their  rights  legitimately, 
and  sometimes  painfully  and  dearly,  acquired.  The 
patentee  is  not  to  be  looked  upon  as  having  interests 
in  direct  opposition  to  the  public  interest,  an  enemy  of 
all  in  fact. 

**  The  gain  made  by  the  inventor,  when  his  invention 
"  is  known  will  be,"  says  Agnew,  "  proportionate  to 
"  the  amount  of  benefit  which  the  public  derive  from 
'^  the  use  of  it."  (1) 

"  It  is  almost  self-evident,"  says  an  able  American 
*'  author,  "  or  at  any  rate  readily  susceptible  of  proof, 
'^  that  the  magnificent  material  prosperity  of  the 
"  United  States  of  America  is  directly  traceable  to  wise 
'*  patent  laws  and  their  kindly  construction  by  the 
"  courts."  (2) 

(1)  Agnew : — The  Law  and  Prac-  (2)  SimoncU: — Manual  of  Patent 
tice  relating  to  Letters- Patent  for  Law.  Hartford  and  New  York, 
Inventions.  London,  1874.  Page  4.     1874.     Page  10. 
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"The  increasing  development,"  says  Annengaaz, 
"which  inventive  genias  undergoes,  is  principally  dne 
"to  the  protection,  very  insafficient  as  yet,  which  is 
"granted  by  most  governments  to  those  who  are  the 
"the  real  promoters  of  Arts  and  Industry."  (1) 

These  short  quotations,  which  might  be  easily  mal- 
tiplied  almost  ad  infinitum,  are  to  show  what  view  is 
taken  of  the  matter  by  writers  who  have  devoted  a 
great  deal  of  their  life  to  the  study  and  practice  of  the 
laws  relating  to  the  very  important  subject  of  inven- 
tions, and  in  the  consideration  of  the  influence  on 
public  prosperity  of  patents  granted  to  inventors  as 
the  price  paid  for  their  discoveries. 

The  manner  in  which  this  tribunal  should  construe 
the  law  was  argued  in  the  sense  of  a  strict  literal  in- 
terpretation of  words,  and  quotations  were  made  in 
support  of  this  view.  The  soundness  of  the  doctrine 
propounded  in  these  quotations  is  undeniable  and 
nndenied. 

In  order  that  no  doubt  should  exist  as  to  the  rules  of 
interpretation  adopted  in  the  present  decision,  it  is 
well  to  express  them  in  plain  terms.  It  is  held 
that  the  words  of  the  law  constitute  the  body  of  the 
law  in  which  dwells  the  spirit  of  the  law,  and  that  to 
separate  one  from  the  other  would  be  the  death  of  the 
law. 

The  legislature  cannot  adequately  provide  for  the 
administration  of  the  statutes,  it  cannot  see  into  the 
details  necessary  to  attain  the  object  in  view,  it  cannot 
foresee  the  combination  of  circumstances  appertaining 
to  each  case ;  it  does  not  go  into  the  technicality  of 
specific  subjects,  and  it  cannot  prophecy  what  uses 
might  be  made  of  the  language  of  the  law  ;  hence  the 
necessity  of  legislation  being  followed,  step  by  step, 

(1)  Armengsux  : — OuiHe-Uanacl  de  I'lnventeur   et  du  Fftbricaat, 
Paris,  I8fi3.     (Preface). 
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1877      by  jurisprudence.     The  very  words  which  may  be  in- 
Barter    yoked,  in  a  certain  sense,  as  applicable  to  certain  points 

Smith  ^^  ^^^  ^^***®'  might  serve  to  defeat  the  object  of  the 
legislature  in  another  case. 

This  tribunal,  like  all  others,  has  to  make  sure  of  the 
intention  of  the  legislature.  A  certain  public  advan- 
tage is  sought  for  and  a  mischief  provided  against  by 
Tfie  Patent  Act,  as  applied  to  this  case.  The  duty  of  the 
tribunal  is,  therefore,  to  see  whether  the  advanti^e 
has  been  virtually  and  effectually  withheld,  and 
whether  the  mischief  has  been  actually  committed,  and 
to  apply  the  remedy,  if  need  be,  to  attain  the  object  in 
view,  without  undue  and  inadequate  detriment  to 
acquired  and  vested  rights. 

The  provisions  of  the  28th  section  of  The  Patent 
Act  of  1872  were  introduced  into  Canadian  legis- 
lation pari  passu  with  the  extension  of  the  privilege 
of  obtaining  patents  for  inventions,  first,  to  all  resi- 
dents, and  second  to  all-comers.  Such  provisions  as 
to  manufacture  and  importation  do  not  exist  in  the 
patent  laws  of  England  or  in  the  present  patent  laws 
of  the  United  States,  but  they  do  exist  in  the  patent 
laws  of  other  nations. 

The  Patent  Act  of  1869,  removing  other  disabilities, 
extended  the  right  of  obtaining  patents  to  every  resi- 
dent for  one  year  in  Canada,  and  subjected  all  patented 
inventions  to  the  condition  of  manufacturing  within 
three  years  and  of  not  importing  after  eighteen  months.- 
The  decision  of  the  question  as  to  whether  or  not  a 
patent  had  lapsed  for  reason  of  non-compliance  was  left 
to  be  pleaded  and  to  the  ordinary  courts  to  adjudicate. 
The  law  of  1872  extended  the  right  of  obtaining 
patents  to  all-comers,  and  provided  a  special  tribunal 
to  apply  the  law  in  the  manner  mentioned  in  the 
28th  section  hereinbefore  quoted. 

So  far,  the  intention  of  the  legislature,  as  shown  by 
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the  history    of  legielation,    is    evideDtly    to    ^ard      l^"< 

ag'aiust  the  dauger  of  Canadian  jmteiite,  granted  to    barter 

aliens,  beiniF  made  instrumental  to  secure  the  Canadian     „  "■ 

'  *  Smith. 

market  in  favor  of  foreign  patents  to  the  detriment      . — 

of  Canadian  industry  ;  for  in  the  measure  that  the  or'i^V* 
right  of  taking  patents  was  extended,  the  remedy  — 
agaiust  the  dreaded  danger  was  made  more  ample. 
Bat  at  the  same  time  the  jurisdiction  over  such  cases 
of  disputes  as  might  arise  was  transferred  from  the 
judicial  tribunals  to  the  administrative  tribunals, 
evidently  for  the  purpose  of  avoiding  an  over-strict 
application  of  the  provision  made  against  the  possible 
evil  of  a  patent  being  taken  for  the  sole  purpose  of 
depriving  Canada  of  the  use  of  a  useful  invention. 
The  28th  section  is  also  intended  as  a  sort  of  protective 
policy  in  favor  of  Canadian  labor.  The  legislature 
has,  certainly  not  without  intention,  provided  for  a 
kind  of  paternal  tribunal,  formed  by  the  Commissioner 
of  Patents,  the  natural  protector  of  patentees,  which 
intention  can  be  no  other  than  that  every  case  should 
be  adjudicated  upon  in  a  liberal  manner. 

The  duty  of  this  tribunal  is,  therefore,  on  one  hand, 
after  having  satisfied  itself  of  the  facts,  to  apply  the 
remedy  if  the  mischiefs  provided  against  by  the 
statute  have  been  really  committed  in  intent  or  effect ; 
and,  on  the  other  hand,  to  guard  against  the  cruel  in- 
justice of  inflicting  such  a  punishment  as  the  total 
destruction  of  an  acquired  and  vested  right,  when  no 
real  damage  was  either  intended  or  done.  The  com- 
mon principle  of  justice  which  says  that  where  there 
is  no  injury  inflicted  no  damages  are  to  be  granted, 
and  that  when  no  offence  has  been  committed  no 
penalty  is  to  be  imposed,  must  govern  this  matter,  as 
well  as  the  principle  that  no  offender  should  be 
sheltered  from  the  punishment  for  offence  or  injury 
perpetrated  by  him. 
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1877  In  order  to  arrive  at  a  correct    interpretation  of 

Barter    the  words   construction  or    manufacture  oj  the   inven- 
Smith     ^*^^'  ^*  ^®  necessary  to  well  understand   and  carefdlly 

consider  the  nature  of  the  obliiration  thereby  imposed. 

^'Va**  -^^  ^^  patents,  it  applies  to  every  patent  granted;  as 
to  subjects,  it  applies  to  every  conceivable  thing 
which  may  be  invented  or  improved ;  as  to  persons 
who  have  the  right  to  exact  it,  it  applies  to  all  in- 
habitants of  the  Canadian  Confederacy ;  as  to  extent 
of  territory,  it  applies  to  the  whole  Dominion  from 
ocean  to  ocean,  and  to  every  Province  and  locality 
therein  ;  as  to  time,  it  applies  to  thirteen  out  of  fifteen 
years  of  the  longest  patent  and  to  three  out  of  five  years 
of  the  shortest. 

This  simple  enunciation  of  the  nature  of  things  to 
which  the  law  refers,  is  sufficient  to  demonstrate  that 
the  law-maker  could  not  have  had  in  contemplation 
to  force,  on  penalty  of  forfeiture,  the  patentee  to  actu- 
ally fabricate  his  invention  with  his  own  capital, 
within  specific  establishments,  with  his  own  tools,  and 
to  keep  it  in  stock  for  every  moment  of  the  existence 
of  his  privilege ;  and  where  ?  All  over  the  Dominion, 
and  whether  he  has  purchasers  or  not ! 

The  patent  might  be  for  a  process,  for  an  object  to 
be  used  in  conjunction  with  something  else,  or  for  an 
improvement  on  another  patent  still  in  existence ;  it 
might  be  for  a  railway  bridge,  switch,  or  spike;  it 
might  be  for  a  mail-bag,  and  in  all  these  cases  it 
lies  within  the  power  of  others  than  the  patentee  to 
say  whether  the  invention  shall  or  shall  not  be  used 
at  a  given  time  or  at  any  time. 

Therefore,  the  real  meaning  of  the  law  is  that  the 
patentee  must  be  ready  either  to  furnish  the  article 
himself  or  to  license  the  right  of  using,  on  reasonable 
terms,  to  any  person  desiring  to  use  it.  But  again,  that 
desire,  on  the  part  of  such  a  person,  is  not  intended  by 
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the  law  to  mean  a  mere  operation   or  motion   of  the      i^~~ 
mind,  or  of  the  tongue ;  but  in  effect  a  bona  fide  Berions    BAimm 
and  sabstantial  proposal,  the  offer  of  a  fair  bargain         '- 

accompanied  with  payment.     As  long  as  the  patentee      

has  been  in  a  position  to  hear  and  acquiesce  in  sach  itrvnn,* 

demand  and  has  not  refused  such  a  fair  bargain   pro-      

posed  to  him,  he  has  not  forfeited  his  rights. 

If  it  were  necessary  to  furnieh  a  collateral  proof  of 
the  intention  of  the  legislature,  within  the  law  itself, 
of  requiring  on  the  part  of  the  I'ustoraers  an  actual 
substantial  demand  or  request  accompanied  with  a 
settlement  of  royalty,  it  would  be  found  in  section  21, 
(1)  in  which  an  exception  to  that  obligation  of  de- 
manding is  made  in  favor  of  the  Gk>Ternmeut,  which 
is,  by  way  of  derogation  to  the  general  rule,  allowed 
to  make  use  of  all  inventions  without  going  to  the 
patentee,  even  during  the  two  years  delay,  free  of  any 
blame  for  infringement,  by  resorting  to  a  special  and 
an  exceptional  mode  of  settling  upon  the  price  to  be 
paid  to  the  patentee. 

The  same  rules  of  interpretation  apply  to  the  pro- 
vision of  the  Act  as  regards  importation.  The  law 
says  that  the^  patent  shall  be  void  if,  after  twelve 
months  of  its  being  granted,  "  the  patentee,  or  his 
"assignee  or  assignees,  for  the  whole  or  apart,  imports 
"  or  causes  to  be  imported  into  Canada  the  invention." 

The  evil  aimed  at  by  the  legislature,  in  ordering  the 
penalty  of  forfeiture,  is  the  importation  of  patented  in- 
ventions being  made  to  the  detriment  of  their  being 
manufactured  in  Canada.  If  that  was  done  even  by  other 
persons  than  the  patentee,  or  his  assignees,  but  with 
his  consent,  that  wonld  call  for  the  application  of  the 
remedy,  although  the  mere  wording  of  the  law  might 

(0  Section  21  —The  Govern-  missiuiicr  may  iqwrt   lo  be  a  rea- 

ment  of  Canada   ma^  always  uee  sonable  compenaatioii  Tor  the  usp 

any  patented  inventioD,  paying  to  thereof.  —  "  77«     P«Unl     Act     uf 

the  patentee  auch  sum  u  the  Com-  1878. " 
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1877  be  pleaded  as  exonerating  the  patentee  from  the    res- 

Bar^r  ponsibility  of  having  actually  imported  or  caused  to  1)« 

Smith  ^ni  ported.     On  the  other  hand  the  actual  importation 

of  a  few  machines,  as  models,  or  for  the  purpose    of 

*»  bTa**  brittgittg  the  usefulness  of  the  invention  before     tie 

eyes  of  the  Canadian  public  and  thereby  hastening"  tie 

working  of  the  patent  in  Canada,  could  not  be  rests^^' 
ably  taken   as  being   the  commission   of  the  evil  ol 
injuring  the  manufacturing  interests  of  the  conxitnry. 
It  may  be,  on   the  contrary,    in  some    given    o^^^' 
the  best  and  promptest   way  of  benefiting -Ca-Xi.^^* 
with  a  new  and  yet  unappreciated  invention ;  and  s'O.^'^ 
an  importation  of  a  few  models  would  be  fost^i^^^S 
the  object  of  the  law,  which  is — that  Canadian  in.^i'*^' 
try  and  Canadian  labor  should,  in  the  shortest  j>o^*^' 
ble  time,  be  made  to  profit  by  new  inventions. 

The  words  carrp  on   in    Canada  (he   canstructitr^^    ^ 
manufacture^  with  their  context,  cannot,  therefore,  i3cx*^^^ 
anything  else  than  that  any  citizen  of  the  Domi x^^*^^' 
whether  residing  in  Prince  Edward  Island,  in  Bri'*'** 
Columbia,  in  Ontario,  Quebec,  or  elsewhere  on  fe^^^ 
soil,  has  a  right  to  exact  from  the  patentee  a  liceii-^^ 
use    the   invention    patented,    or  obtain    the   ar*^^^ 
patented  for  his  use  at  the  expiration  of  the  two  y"^**'^ 
delay,   on  condition  of  applying  to  the  owner  f^o^    ^ ' 
and  on  payment  of  a  fair  royalty.     The  words  imr^^^    * 


or  causes  to  be  imported  into  Canada  cannot  mean    ^''^^ 
thing  else  than  injury  to  home  labor,  which  injixX"^ 
actually  done  by  or  with  the  connivance  of  the  p^^^^' 
tee  most  decidedly  entails  forfeiture  of  his  patent. 

It  has  been  argued,   in  view  of  meeting  the  »1>^^^^ 
mentioned  interpretation  of  the  words  construdic^^^  ^ 
manufacture^  that  the  statute  has  foreseen  the  diffi-^^ " 
ties  of  special  cases  and  has  provided  for  them  by  ^""^ 
section   2  of  section  28,   in  giving  to  the  ConciXt^^*" 
sioner  the  power  to  extend  indefinitely  the  del^-y    ^ 
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Bnch  oases  aa,  for  instance,  woald  be  illnstrated  by  a 
patent  granted  for  a  graving  dock. 

The  purport  and  effect  of  sub-BCction  2  is  totally 
different  from,  and  even  at  variance  with,  the  meaning 
given  to  it  in  this  argument.  A  delay  does  not  at  sJl  ■ 
remedy  the  eondition  of  impossibility  in  which  a 
patentee  is  to  establish,  at  any  time,  manufactories 
acceasible  to  a  population  scattered  over  the  territory 
which  extends  from  ocean  to  ocean,  with  an  area 
amounting  to  millions  of  miles  ;  it  does  not  do  away 
with  the  impossibility,  at  any  time,  of  keeping  articles 
in  stock  without  purchasers,  and  so  forth. 

But  this  is  not  all  ; — snb-section  2,  construed  as  is 
proposed  by  the  said  argument,  would  lead  to  a  positive 
defeat  of  the  intention  of  the  legislature,  which  clearly 
is  that  the  patentee  must  supply  Canadian  citizens 
with  the  invention  when  requested  to  do  so  by  any 
one,  on  payment  of  a  reasonable  price  or  royalty. 

The  etfect  of  the  delay  of  two  years  and  the  effect  of 
any  further  extension  thereof  mean  that,  during  that 
time,  the  patentee  is  permitted  to  withdraw  entirely 
(the  (Jovernment  excepted)  the  use  of  his  invention 
from  the  Canadian  public,  that  he  can  refuse  the  use 
of  it  to  all  and  everyone,  under  any  and  every  circum- 
stance. It  follows  that  the  granting  of  a  long  delay 
wonld  amount  to  depriving,  during  such  time,  Can- 
adian industry  of  the  use  of  such  invention,  which 
could  not  be  imirorted  and  which  the  inventor  would 
not  be  bound  to  furnish  on  any  condition.  As  it  is 
logically  necessary  to  carry  the  argument  to  the  extent 
that,  as  there  are  many  oases  in  which  the  difticnlty 
exists  at  all  times,  the  delay,  of  necessity,  should  be 
carried  to  the  whole  duration  of  the  patent,  it  amounts 
to  saying  that  the  Commissioner  of  Patents  is  em- 
pow^ered  to  grant,  and  in  fact  forced  to  grant,  that 
Canada  should  remain  for  a  long  period  of  time,  or 
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I'^^T      ihe  whole  period  of  the  duration  of  patents,  quoad   the 
liARTER    utility  of  certain  inventions,  in  a  state  of  industrial 
inferiority  as  compared  with  other  countries. 
Another  proof  of  the  total  error  of  the  argument  is 
JfT^L^  that  the  whole  of  the  28th  section  applies  to  "  every 
patent  granted^''  precluding,  in  the  very  terms  of  the  la^s', 
the  idea  that  it  intended  to  deal  with  particular  cases; 
nay,  expressly  enacting  that  the  same  provisions  are  to 
apply  equally  to  all  patents,  as  a  matter  of  course*  ii^ 
the  legitimate  sense  which  is  naturally  and  equi't^^^l 
suggested  by  the  nature  of  things  in  matters  of  iix^v^^' 
tions  and  patents  of  invention. 

The  views  taken  on  the  question  at  issue  are  ftillv 
sustained  by  the  construction  and  interpretation.  1?^^ 
on  similar  or  identical  legal  enactments  in  ot.1^^^ 
countries.    The   jurisprudence    established,   and      ^^^ 

■ 

doctrine  laid  down  by  jurists  and  patent  expert;<5,  ^^ 
countries  where  the  patent  laws  contain  the  sam^  j>x'0- 
visions  as  ours  about  manufacturing  and  impor^^^^S* 
appear,  from  extensive  reading  on  the  subject,  tid^^>^'' 
mous.  It  will  be  sufficient  to  enter  into  a  sfa.<^rt 
exploration  of  this  ground  to  prove  the  assertiox:i  ot 
such  common  consent  of  nations  in  the  matter. 

In  England  the  patent  laws  do  not  contain  the  t^^^'*^^ 
prescription  as  our  statute  presents,  and  no  sp^^^^ 
provision  is  made  to  secure  to  the  public  the  ix»^  ^^ 
the   invention,  or  to  home  labor  the    benefit   o^     ^  ^ 
working ;  but  there  exists  in  the  present  letters-p^*"^ 

issued  in  England  a  proviso  which  shows,  by  asx^^^^J' 

*»   ^  Vie 

what  doctrine  prevails  on  the  general  question  ^>* 
obligations  of  the  patentee,  where  he  is  bound  t^o 
nish  his  invention  under  pain  of  forfeiture. 

Among  the  circumstances  that  cause  English  l*^'*'*' 
patent  to  ^' cease ,  determine  and  become  void^*'   i^ 
following  :     If  he,  the  patentee,  "shall  notsupl^^^^- 
"  cause  to  be  supplied  for  our  service  all  such  *»-^** 


APPENDIX  No.  2. 

"  of  the  said  invention  as  he  shall  be  required  to  snp- 
"  ply  by  the  officers  or  commissioners  administering 
"  the  department  of  oar  service  for  the  use  of  which 
"  the  same  shall  be  required,  in  such  manner,  at  snch 
"  times  and  at  and  upon  reasonable  prices  and  terms 
"as  shall  be  settled  for  that  parpose  by  the  said 
"  officers,  Sec."  This  shows  that  it  is  not  supposed 
that  the  legitimate  obligation  of  the  patentee  towards 
the  customer  is  to  keep  open  shops,  to  keep  stock ;  but 
to  supply  the  invention  only  when  requested  to  do  so 
by  a  formal  demand  accompanied  with  a  settlement  of 
the  royalty. 

Similarly  to  the  laws  of  England,  the  present  patent 
laws  of  the  United  States  do  not  contain  the  condition  of 
lapsing  for  reason  of  non-man  afacturing  or  of  importing ; 
the  absence  of  such  provisions  from  the  patent  Acts  of 
these  two  prominent  manafacturing  countries  is,  it 
must  be  conceded,  antagonistic  to  the  idea  of  Dra- 
conian interpretation  of  the  said  conditions  where 
they  do  exist. 

The  obligation  of  manufacturing  in  the  United 
States  did  exist  for  a  certain  time ;  it  was  introduced 
by  a  short  Act  in  t882 ;  this  Act  was  repealed  by  the 
Patent  Act  of  1836,  but  a  provision  of  the  kind  was 
maintained  in  the  last  mentioned  statute.  By  the  15th 
section  the  defendant,  in  an  action  of  damages,  was 
permitted  to  plead  the  general  issue.    At  the  end  of  the 

enumeratioQ  of  defects,  we  read: — " or  that  the 

"  patentee,  if  an  alien  at  the  time  the  patent  was 
"  granted,  has  failed  and  neglected,  for  the  space 
"of  eighteen  months  from  the  date  of  the  patent,  to 
"  put  and  continue  on  sale  to  the  public,  on  reasonable 
"terms,  the  invention  or  discovery  for  which  the 
"patent  issued;  in  either  of  which  cases,  judgment 
"  shall  be  rendered  for  the  defendant  with  costs." 

The  provision  of  this  clause  was  invoked  in  one  case 
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1^77  of  an  assigned  alien's  rights  (Taiham  vs.  Lowber)  (1) 

Barter  where  it  was  decided : — 

Smith  "  T^^^^  Qxen  if  the  plaintiflFs  took  their  right  with 

**  the  condition  attached  to  alien  patentees,  yet  they 

l^eelslon 

^dV^a**   "had  satisfied  the  statute:  that  they  need  not  prove 

*' that  they  hawked  the  patented  improvement  toob- 

**  tain  a  market  for  it,  or  that  they  endeavored  to  sell 
"  it  to  any  person ;  but  that  it  rested  upon  those  who 
**  sought  to  defeat  the  patent  to  prove  that  the  plain- 
"  tiffs  neglected  or  refused  to  sell  the  patented  inven- 
**  tion  for  reasonable  prices,  when  application  was  made 
"  to  them  to  purchase." 

The  French  legislation,  as  does  the  legislation  of 
most  countries,  contains  conditions  similar  to  those 
of  the  28th  section  of  our  Patent  Act  of  1872. 

The  doctrine  and  jurisprudence  adopted  on  the  sub- 
ject is  amply  summed  up  in  the  quotations  of  two 
eminent  writers  on  patents  and  patent  laws,  which 
will  follow  after  citing  the  text  of  the  law. 

The  French  law  reads  thus :— Article  32,  "  Shall  be 
deprived  of  all  his  rights  #  #  #  * 

"  2.  The  patentee  who  shall  not  have  worked  his  inven- 
**  tion  in  France,  within  a  delay  of  two  years  from  the 
"  date  of  the  signature,  or  who  shall  suspend  his 
"  operations  for  two  consecutive  years,  unless  he  show 
**  cause  for  such  inactivity.  3.  The  patentee  who  shall 
"  have  introduced  into  France  articles  manufactured  in 
"  foreign  countries  similar  to  those  guaranteed  by  his 
"  patent." 

It  must  be  remarked  that  the  proviso  at  th^  ^^^ 
of  paragraph  2  of  the  French  law  is  similar  in  eflffect  to 
the  means  adopted  by  our  statute  for  making  the  non- 
manufacturing  a  condition  of  nullity  to  take  effect:  only 
when  rendered  applicable  by  an  administrative  deci- 
sion.   The  nullity  enacted  by  the  French  law  g^^  ^ 

(1)  2  Blatchf.  51. 
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pleaded  in  courts  ;  Ihe  nullity  enacted  by  our  Act  is 
conditional  upon  a  decision  of  the  Minister  of  Agricul- 
ture, who  alone  is  to  say  whether  the  condition  is 
to  be  enforced  or  not. 

Renouard,  after  quoting    Arago's    speech,  in    the  « 
Ckambre  des  Diputts  {\%AA),  against  thi;  stringency  of 
the  then  proposed  legislation,  goes  on  to  explain  how 
it  is  to  be  understood  : — 

"The  tribunals  will  appreciate,  he  says,  according 
"  to  circumstances,  whether  it  has  been  worked  or 
"  not ;  whether  or  not  the  working  has  been  inter- 
"  rupted  ;  if  the  reasons  of  not  working  are  sufficiently 
"jastified"  (1) 

This  was  said  by  a  magistrate  of  the  highest  order 
and  a  specialist,  in  anticipation  of  the  judicial  decisions 
which  afterwards  confirmed  his  views  of  the  matter. 
Many  years  after,  Bedarride,  reviewing  the  jurispru- 
dence established  on  the  subject,  recapitulates  it,  and 
exposes  the  doctrine  in  the  following  sentences  : — 

"  The  spirit  of  the  law  is  therefore  indubitable.  It 
"  intends  to  punish  only  voluntary,  premeditated, 
"  and  calculated  inactivity."  (2) 

It  is  to  be  remarked  that  Bedarride  is  not  a  loose, 
but  rather  a  strict,  interpreter  of  laws  ;  he  holds  that 
the  laws  of  France  do  not  admit  of  prretorian  interpre- 
tation, and  are  not  to  be  mitigated  by  the  courts  no 
matter  how  severe  and  hard  they  may  be.  Bedarride 
again  says  : — 

"  The  voidance  in  paragraph  2  of  Article  32  touches 
"  only  voluntary  inactivity.  The  law  wishes  to  punish 
"  for  inaction  only  the  one  who  has  willingly  remain- 
"  edidle.  //  would  haw  been  reuUy  too  unjust  to  extend 
"  the  penalty  to  the  one  who  has  abstained  on  accoaut 
"  of  circumstances  independent  of  his  will."  (3) 

(1)  R«non»rtl  :  Traiti  dea  Bre-  tion,  Marqupa  de  Fabrique  cI  de 
retH  d'lnvention,  Paris,  1844 —  Comicierce,  &t.,  &c,.  Pari.-,  !«(!» 
page  243.  — Volume  I,  page  448. 

(2)  Bedarride ;  Commentaircs  (3)  B^arride,  Vol.  1  [>age 
des  \oii  «ur  ies  Brevets  d'liiven-  450, 
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^377  As  regards  the  importation,  Bedarride  says  : 

Barter  "  The  prohibition  having  for  its  unique  object  the 

Smith  *  protection   of  national  labor,    it  would  have   been 

"  unreasonable  to  extend  it  io  cases  in  which  such 

"dIITa*^  **  protection  could  not  be  injured."  (1), 

"  The  judicial    authority,  exclusively  inspired  by 

*^  this  spirit,  refused  to  apply  the  penalty  of  forfeiture 
*'  when  the  importation,  although  unauthorized,  was 
"  not  in  its  nature  susceptible  of  damaging  national 

.    **  labor"  (2) 

"  It  is  proper  to  decide  to-day  as  it  was  decided  by 
*'  the  Courts  of  Douai  and  Paris  in  1846  and  in  1855. 
**  It  should  not  be  considered  as  a  violation  of  the  prohib- 
"  itionof  the  law,  where  the  importation  is  a  few  speoi- 
'*  mens  of  the  articles,  or  the  importation  of  machines, 
*^  having  no  other  object  in  view  than  to  find  either 
**  associates  or  licensees  for  the  invention."  (8) 

It  would  only  be  a  matter  of  time  and  labor  to  ex- 
tract similar  authorities  and  decisions  from  the  records 
of  other  countries,  where  the  laws  are  either  identical 
or  similar  to  our  statute  in  this  respect.  All  this 
shows,  to  borrow  the  very  words  of  Renouard,  "  how 
^'  the  practice  of  nations  solves,  by  common  sense  and 
^'  experience,  the  questions  raised  by  necessity " 

The  questions  of  law  having  been  thus  estab- 
lished, it  remains  to  examine  the  facts  of  the  case  and 
to  confront  them  with  the  meaning  of  the  statute. 
The  evidence  adduced  is  ample  to  give  any  one  a  clear 
and  unmistakable  knowledge  of  the  state  of  affairs. 

As  to  manufacturing,  it  is  proved  that  none  of  the 
respondent's  inventions  were  put  up  in  Canada 
within  the  time  prescribed  ;  but  no  proof  is  given  that 
he  has  refused  to  furnish  them  to  anyone  at  any  time. 
On  the  contrary,  it  is  shown  in  the  clearest  manner 

(I)  Bedarrido,  Vol.  1,  p.  455.  (2)  Ibid,  Vol.  1,  ]).  457. 

(3)  Ibid,  Vol  1,  p.  463. 
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that  he  has  not  been  requested  by  any  oue  to  be  sap- 
plied  with  them  during  the  time  of  inat^tivity. 

As  to  importation,  it  is  proved  that  the  machines  im- 
ported at  Thorold  by  Messieurs  Howland  aud  Spink, 
more  than  twelve  months  after  the  date  of  the 
patent,  are  Smith's  invention  No.  2257  ;  that  Smith  was 
neither  the  consignor  nor  the  consignee,  nor  the  owner 
thereof;  that  he  did  not  actnally  import  them  but  that  he 
consented  to  the  importation,  which  action  amounts  to 
causing  them  to  be  imported.  It  is  clear  that  Smith's 
cousent  in  this  instance  was  not  intended  to  defy  the 
law,  that  it  did  not  cause  any  appreciable  injury  to 
Canadian  industry,  but  had  for  its  object  to  bring  the 
merits  of  his  patents  and  process  before  the  Canadian 
public,  with  the  honest  intention  of  manufacturing  in 
Canada,  as  his  efforts  to  introduce  his  process  in 
Lawson's  mill  prove. 

The  petitioner,  aiming  at  the  Process  of  Milling 
patented  under  No  2409,  has  tried  to  connect  Patent 
No.  225T  with  Patent  No.  2409,  as  being  necessarily 
dependent  on  each  other  in  the  way  of  canse  and 
effect  or  rather  object  and  means,  but  has  failed  in 
that,  and  by  his  evidence  has,  in  fact,  proved  the  con- 
trary of  his  proposition,  in  establishing  that  Smith's 
pTOcesB  does  not  require  any  special  plant  or  machi- 
nery, but  can  be  added  to  any  mill  by  ordinary  tools 
and  workmanship,  and  with  ordinary  materials,  which 
is,  besides,  made  plain  by  a  careful  study  of  the 
patents. 

The  petitioner  has  also  tried  to  prove  unwillingness 
on  the  part  of  the  patentee  to  furnish  the  Canadian 
market  at  the  same  time  that  an  active  demand  is 
alleged  to  have  existed  in  Ontario  for  several  years  for 
such  processes  of  milling  as  Smith's,  an  assertion 
which  is  poorly  sustained  by  Barter's  third  declaration 
and  his  own  Trade  Circular  (hereinbefore  analysed). 


1877 
Bartkr 
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1^77      and  by  the  fact  that  one  of  the   witnesses  who  makes 
Barter    this  assertion,  Mr.  Lawson,  had  no  Middlings  Purifiers 

Smith      ^^  *^®  ^^^^  ^^  ^^^  ^^^  ^^^^  **  Thorold,  in  May,  18*76, 

when  he  refused  the  offer  made  by  Smith  to  himself 

I>eolMlou 

*iIr*J'*   (Lawson)  to  have   one   put   up   for  him,    he  haviiisr 

objected  to  the  ordinary  price  charged  for  royalty. 

The  petitioner  insisted  on  the  point  that  the 
three  petitions  of  the  respondent  (documents  herein- 
before analysed)  are  a  virtual  admission  of  his 
having  failed  to  comply  with  the  exigencies  of  the 
statute.  It  would  be  hardly  fair  to  take  even  an  uncon- 
ditional admission  of  the  sort,  made  under  the  circums- 
tances and  in  error,  as  carrying  with  it  the  necessary 
destruction  of  the  patent.  The  petitions  referred  to  are 
not,  however,  an  admission  of  that  kind.  The  patentee, 
after  a  statement  of  facts,  says  he  '^  submits  that  his 
"  acts  as  aforesaid  are  a  sufficient  compliance  with  the 
"  terms  of  the  said  28th  section  of  The  Patent  Act  of 

"  1872  " He  has  been  unable,  "  for  reasons  afore- 

"  said,  to  comply  literally  with  the  terms  of  the  said 
**  section,"  and  he  concludes  by  asking  for  a  "declaration 
"  that  the  said  patent  has  not  become  forfeited,"  and 
also  for  "  an  extension  of  time  to  commence  the  manu- 
facture." 

It  is  clear  that  the  patentee  was  conscious  of  having 
complied  with  the  spirit  of  the  law,  but  was  appre- 
hensive of  the  interpretation  given  to  the  words  on 
account  of  threats.  He  asked  for  an  extension  of  delay, 
a  long  time  after  the  expiration  of  the  statutory  delay, 
which  extension  can,  of  course,  be  granted  by  the 
Commissioner  only  as  a  continuation  (without  inter- 
ruption) of  the  respite  of  which  it  is  the  mere 
prolongation.  When  the  statutory  delay  has  expired, 
a  patent  then  is  either  voided  or  in  operation,  accor- 
ding to  the  spirit  of  the  law,  and  no  other  proceeding 
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on   the  point  io   qaestion  can  iuterveQe,    onless   a      1877 
dispute  is  raised.  hI^yb. 

These  few  remarks  seem  sufficient  to  show  the  real  j.  "' 
meaning  of  this  incident,  and  to  prove  that  the  fact  — -- 
of  the  patentee  having  presented  the  said  petitions,  "^  t«oIi  ^ 

or  the  terms  of  such  petitions,  cannot,  in  the  least,      

affect  his  position. 

The  counsel  for  the  petitioner  has  argued  in  favor 
of  the  conclusions  of  his  dispute  from  an  official 
answer  given  to  a  letter  written  to  the  Patent  Office, 
at  his  (the  counsel'B)  advice,  pendente  lite.  As  this  is  a 
matter  of  constant  occurrence,  and  as  it  gives  an 
occasion  of  showing  how  necessarily  different  is  an 
answer  io  a  question  put  in  the  abstract  from  an 
decision  of  a  case  presented  with  all  its  beariugs  and 
particulars,  it  is  of  importance  to  the  Patent  Office 
and  to  the  public  to  dispose  of  the  argument. 

The  letter  written  contained  the  following  question  : 
— "  Is  it  considered  as  '  construction '  sufficient  to  hold 
"  the  patent,  if  an  article  composed  of  various  parts  is 
"  imported  in  parti  and  put  together  and  constructed  in 
"  a  Canadian  manufactory  ?" 

The  letter  in  answer  was  as  follows  : — "You  ask  if 
"  the  manufacturing  clause  of  The  Patent  Act  would 
"be  complied  with  by  imporling  the  whole  of  the 
"  parts  of  a  machinery  to  be  only  pat  together  in 
"  Canada  V  Evidently  this  would  not  be  in  com- 
"pliancewith  the  requirements  of  the  law.'" 

To  such  an  interrogation  no  other  than  an  answer 
based  on  the  supposition  of  a  breach  of  the  law  could 
be  safely  given.  But  if,  departing  from  the  abstrac- 
tion o(  the  above  given  question,  the  investigation 
were  made  as  regards  a  certain  patent,  under  specific 
circumstances,  the  conclusion  might  be  widely  dif- 
ferent from  the  general  answer.  In  fact,  it  is  not 
difficult  to  imagine  a  case  in  which  the  importation  of 
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1877  all  and  every  one  of  the  component  parts  of  an  inven- 
Barter  tion,  to  be  simply  put  together  in  Canada,  would  not  be 
^  ^*  an  impariation  within  the  meaning  of  section  28  of  The 
-! —  Patent  Act,  but,  on  the  contrary,  would  be  the  only 
of  TfM^«  means  oi  obeying  the  statute  as  to  manutacturmg,  and 
therefore,  to  all  intents  and  purposes,  a  full  compliance 
with  the  spirit  of  the  law  and  the  nature  of  the  con- 
tract. Such  would  be,  for  example,  the  c^se  of  a  patent 
granted  for  a  composition  of  matter^  all  the  ingredients 
of  which  would  be  products  not  to  be  found  in  the 
country ;  a  compound  of  exotic  gums  and  extracts, 
for  instance,  or  a  medicine  composed  of  portions  of 
tropical  plants. 

This  is  sufficient  to  illustrate  the  difference  of 
cases,  every  one  of  which  must  stand  on  its  own 
merits,  viewed  in  the  light  of  the  facts  confronted 
with  the  spirit  of  the  law. 

The  conclusion  is,  that  the  respondent, — having  re- 
fused no  one  the  use  of  his  inventions,  and  the 
importation,  assented  to  by  him  to  be  made,  being  in- 
considerable, having  inflicted  no  injury  on  Canadian 
manufactures  and  having  been  so  countenanced,  not 
in  defiance  of  the  law,  but  eviden4ly  as  a  means  to 
create  a  demand  for  the  said  inventions,  i^hich  the 
patentee  intended  to  manufacture  and  did,  in  fact, 
offer  to  manufacture  in  Canada,— has  not  forfeited  his 
patents. 

Therefore,  George  Thomas  Smith's  Patents  No. 
2257,  for  a  "  Flour  Dressing  Machine,''  No.  2258  for  a 
''Flour  Dressing  Machine,''  and  No.  2409  for  a  "  Pro- 
cess  of  Milling"  have  not  become  null  and  void  under 
the  provisions  of  section  28  of  TJie  Patent  Act  of 
1872. 
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Petitioners; 


THE  BELL  TELEPHONE  COM- j  e,.„™,„.„ 
PANT  OF  CANADA (    "■si^nb'"''"'- 

Paltnl — iViic  combination  of  old  TnatenaU  or  Jtvieet^ImforUilion  in 
farti — Connimnce  in  imparlalion  by  jialentee,  efftel  of — OUijaliini  la 
kU  iti'maimi— 35  fte,  e.  26,  i.  28—38  Vie.  e.  14,  «.  2. 

An  invention  consisting  of  a  new  and  useful  combination  of  well 
kDDwn  materials  or  devices  which  produces  a  result  not  thereto- 
fore so  obtained  is  a  proper  subject  for  a  patent. 

2.  The  importation  of  the  component  paTl«  of  a  teleplione,  in  audi  a 

state  of  manufacture  as  tu  simply  reijuiic  putting  to(;ether  in 
Canada  to  make  the  comptet«d  instrunieiit,  falls  within  the  prohibi- 
tion of  section  26  of  35  Vic.  c  26,  as  amended  by  36  Vic.  c.  14, 

8.2. 

3.  Upon  application  being  made  to  the  rea|>ondent!i  to  purchase  a 

number  of  their  telephones  for  private  iiurposes  they  refused  tu 
sell  the  same,  accompanying  such  refusal  by  the  statement :  "We 
do  not  sell  telephones,  but  ne  rent  them." 
Hdd,  that  the  respondents  had  thereby  afforded  a  good  ground  for 
forfeiture  of  their  patent. 

4.  Connivance  by  the  patentee  in  an   improper  importation  is  equal 

to  importing  or  causing  to  be  imported  within  the  meaning  of  the 
statute. 

Petition  against  the  continuaIn^e  of  Patent  No. 
7,789,  granted  on  the  22nd  of  Angnst,  1877,  to  Alexander 
Graham  Bell,  and  now  owned  by  the  Boll  Telephone 
Company  of  Canada,  on  the  ground  of  non-maaafaetar- 
ing  and  of  importing,  contrary  to  the  provisions  of 
section  28  of  The  Patent  Act  0/1872. 

The  petition  addressed  to  the  Minister  of  Agriculture 
(bearing  date  2nd  September,  1884,)  alleged  that  Patent 
No.  7,789  is  null  and  Toid,  and  should  be  so  declared, 
for  non-compliance  with  the  provisions  of  the  28th 
section  of  The  Patent  Act  of  1872,  requiring  manufac- 
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1886      ture  within    two  years  and  forbidding    importation 

"tm      after  twelve  months  (1). 

Toronto  ,^  ,   x       ^r.   ^r^r^M 

Telephone  October  20,  1884. 

TURING  Co.      The  matter  came  on  for  hearing  before  the  Minister 

The  Bbi,l  ^^  Agriculture. 

Telephone     Roafj  McLean,  White  and  Johnston,  for  petitioners ; 
OP  Canada.      Cameron,  Q.C.,    McCarthy,    QO.,    McMichael,  Q.C., 
Ar"~iirent  ^(^^ougall,  Q.C.,    Lash,   Q.C.    and  Wood,    for  respon- 

of  C-ounitel.  ^J^jitS. 

Counsel  for  respondents  argued, — that  the  petitioners 
had  no  locus  standi  to  entitle  them  to  a  hearing,  having 
no  specific  interest  in  raising  a  dispute, — that  the  Min- 
ister had  no  jurisdiction  in  this  case  and  should  there- 
fore not  proceed  with  it,  the  more  so  that  there  is  no 
power  vested  in  him  to  summon  witnesses  and  to 
administer  the  oath  to  them, — and  that  the  extension  of 
the  patent  for  further  periods  than  the  five  first  years 
amounted  to  an  acknowledgment  by  the  Commissioner 
of  Patents  that  the  patent  was  still  in  full  force  at  the 
time  of  the  extension. 

(1)  28.  Every  patent  granted  uii-  str acting  it,  in  Canada,  and  that 
dertliis  Act  shall  be  subject  and  ex-  such  patent  shall  be  void  if,  after 
pressed  to  be  subject  to  the  condi-  the  expiration  of  twelve  months 
tion  that  such  patent  and  all  tlie  from  the  granting  thereof,  the 
rights  and  privileges  thereby  jiatentee,  or  his  assignee  or  a^- 
granted  shall  cease  and  determine  signees,  for  the  whole  or  a  part  of 
and  the  patent  shall  be  null  and  his  interest  in  the  patent,  imports, 
void,  at  the  end  of  two  yeai-s  from  or  causes  to  be  ijuportod  into 
the  date  thereof,  unless  the  Canada,  the  invention  for  which 
])atentce,  or  his  assignee  or  as-  the  patent  is  granted;  and  provided 
signees,  shall,  within  that  period  always,  that  in  case  disputes  should 
have  commenced,  and  shall,  after  arise  as  to  whether  a  ]>atent  has  or 
such  commencement,  continuously  has  not  become  null  and  void 
carry  on  in  Canada  the  construe-  under  the  provisions  of  this  sec- 
tion or  manufacture  of  the  inven-  tion,  such  disputes  shall  be  settled 
tion  or  discovery  patented,  in  such  by  the  Misister  of  Agriculture,  or 
manner  that  any  person  desiring  his  deputy,  whose  decision  shall 
to  use  it  may  obtain  it.  or  cause  it  be  final. 

to  be  made  for  him  at  a  reasona-  2.  Whenever  a  jiatentee  has  been 

ble  price,  at  some  manufactory  or  unable  to  carry  on  the  construction 

establishment  for  making  or  con-  or  manufacture  of  his  invention 
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The  Minister  decided  that  there  was  a  dispute 
raised  and  that  he  was  bound  to  act  upon  it,  seeing 
that  he,  or  his  Deputy,  alone  had  jurisdiction  in  such 
a.  matter,  and  that  an  extension  of  the  term  is  no 
decision  as  to  the  validity  of  the  patent. 

Respondents   then  asked  to  postpone  the  hearing,^ 
until  new   legislation  could  be  obtained  giving  the  ( 
Minister  power  to  summon  witnesses,  and  to  swear 
them.  • 

This  postponement  not  being  granted,  the  respon- 
dents intimated  their  intention  to  apply  for  a  writ  of 
prohibition  to  restrain  the  Minister  from  proceeding 
with  the  case,  inasmuch  as  the  28th  section  of  The 
Patent  Act  of  1872  is  ultra  vires,  in  that  it  deals  with 
civil  rights  assigned  to  the  Provincial  legislatures 
by  The  British  North  America  Act.  The  respondent* 
asked  for  an  adjournment,  pending  the  decision  on 
their  application  for  a  writ  of  prohibition.  Gl-ranted. 
November  10th,  1884. 

The  case  was  resumed  before  the  Deputy  Minister, 
who,  on  account  of  the  tmaroidable  absence  of  the 
Minister  in  charge  of  the  case,  declared  a  further 
adjournment  to  the  24th  of  November. 

On  the  resumption  of  the  case,  on  the  24th  Novem- 
ber, a  judgment  of  Mr.  Justice  Osier,  of  the  High 
Court  of  Justice  of  Ontario,  Common  Pleas  Division, 
dismissing  the  application  for  a  writ  of  prohibition, 
was  produced.  (1) 

The    respondents,  at  this  state  of  the  proceedings, 

within  the  two  years  hereinbefore  comiilyLng  with   the   aliuve-men- 

mentioned,  the  Commia^ioner  maj  tioiied  coDditian. — The  Patent  Act 

at  any  tune  not  more  than  three  of  ISTiJ,  as  amended  by  38  Vic.  c. 

months  before  the  expiration  af  14  a,  2. 
that  period  grant  to  the  patentee  a 

fuTtherdelay;onhi8adducingproot        (I)  Rbportkb's  Note:  Sk  the 

to  the  satisfaction  of  the  Comuiia-  report  of  the  ajipUcation  and  the 

aioner  thai  he  was   for  reasons  be-  reasons   for   judgment  of  Ohlku, 

yond  hia  control  prevented  from  J.  in  7  Ont.  606, 
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1885      asked  for  a  further  adjonmment  to  allow  them  time  to 
Thb      get  a  decision  on  an  appeal  from  the  judgment  of  Mr. 
TSaoNEJ^tice  Osier. 
Manufac-      The  Minister  decided  against  a  farther  adjournment 

TURING  Co.  .  V     x  J 

^^       on  that  ground. 

The  Bbll      Counsel  for  the  respondents  submitted  that,  beiui? 

Telephone  '^  . 

Company  forced  to  proceed,  they  had  a  right  to  have  it  re- 
op  Canada.  ^^^^^^  that  they  did  so  under  protest,  anxious  as 
statement  they  Were  of  not   appearing  to  have  waived  their 

objections  to  the  hearing  of  this  case. 

The  parties  then  went  on  with  the  evidence ;  after 
which  another  adjournment  was  resorted  to  for  the 
purpose  of  bringing  more  witnesses,  as  was  desired  by 
the  parties. 

December,  2nd  and  8rd,  1884. 

The  hearing  of  the  case  was  continued. 

The  evidence  adduced  consisted  of  official  documents 
of  the  Patent  Office,  of  certified  copies  of  Customs 
entries,  of  accounts,  of  letters  and  correspondence  ex- 
changed between  agents  of  the  Bell  Telephone  Com- 
pany of  Canada  and  various  parties,  of  statutory  dec- 
larations and  of  oral  testimony.  The  effect  of  the 
evidence  is  stated  in  the  Minister's  decision. 

The  following  is  an  analysis  of  the  arguments  on 
both  sides : 

McMichael,  Q.C.  for  the  respondents,  argued  in  subs- 
tance : — Section  28  of  The  Patent  Act  is  a  restriction  on 
section  6  which  gives  exclusive  privileges  to  the  paten- 
tees ;  there  are  inventions  which  cannot  be  brought 
within  the  scope  of  section  28,  and  "  Bell's  system 
of  telephony  "  is  one  of  these,  it  being  an  art  of  a 
practical  nature,  which  consists  in  transmitting  arti- 
culated sounds  by  means  of  electricity  conveyed  in  a 
circuit  with  instruments  at  each  end.  These  instru- 
ments are  simple  things,  not  at  all  like  an  object  of 
manufacture,  as  a  plough  or  a  sewing  machine,  com- 
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plete  by  themeelTes,  and  susceptible  of  being  giveu       if^^-'' 
over  as  sach  to  be  worked  ;  here  we  have  a  thing      ^^ 
which  requires  to  be  worked  with  Bomething  else,  byTBLEH^r"\E 
skilled  management ;  everybody  cannot  have  his  circuit  Manltac- 
of  telephony  to  work  it,  it  can  only  be  utilized  in  the  ^     ^'  '"' 


out  in  the  most  ample  manner  the  spirit  of  the  28th  Comfiny 

section.     Now,  some  one  says  :  "I   want  four  or  five'"'^   AN\n 

"  hundred  of  your  machines."    The    patentee    says :  ^f*?^,'","" 

"  Ton  cannot'have  them."     "  But  I  have   a  right  to 

"  get  them,"  the  other  may  say.     "  Yon  have  a  right  to 

"  one,  but  not  to  become  my  agent,"  the  patentee  may 

answer.     "  We  are  ready  to  sell  for  a  private  line,  but 

"  have  found  it  is  far  better  that  people  should  lease 

'■  than  buy,  on  account  of  the  danger  of  failure  in  the 

"  hands  of  nnskilful  persons."  Our  company  is  assignee 

of  the  patent,  having  paid  a  large  price  for  the  same 

iu  the  year  1880,  and  they  bring  before  us  something 

which  they  say  happened  while  we  knew  nothing 

about  it.    The  invention  is  an  electric  current,  and 

how  that  invention  could  be  imported  aud  continue  to 

be  imported  is  not  very  clear.     But  on  the  supposition 

that  it  was  confined  to  the  machine,  the  component 

parts   are  simple  things,   articles   of  commerce.     In 

reference  to  the  sale,  the  refusal  of  which  is  not  well 

proved,  the  company  said: — "Here  is  what  we  will 

'*  do,  we  will  lease  it  to  you,  we  will  take  all  the  trou- 

"  ble,  we  will  bring  that  invention  to  your  door,  we 

"  will  place  it  in  your  house,  aud  we  will  give  yon, 

"  not  merely  a  small  circle  to  communicate  with,  but 

"  we  will  give  you  a  full  wide-spread  range  over  the 

"  province."     Our  clients  have  fulfilled  the  law,  in  the 

spirit  indicated  by  Mr.  Tache  in  his  decision  in  Barter 

V.  Smith  (1).    The  man  who,  by  his  ingenuity,  has 

made  a  valuable  discovery  should  not  be  deprived  of 


2^H 


{I)  Reported  anU  i>.  455. 
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1886      hi8  rights  except  upon  the  very  strongest  and  most 

The      cogent  reasons. 
T^^wHONB     Cixmerow,  Q  C.  argued,  in  substance,  for  the  respond- 
Majiufao  ents :    The  28th  section,  here  invoked,   has  already 
TORINO     .  f^^^yg^  ^  judicial  interpretation  in  the  case,  so  often 

ThbBbll  referred  to,  o{  Barter  v.  Smith  11).    This  interpretation 

Tblxphone  ^    .  ^ 

Company  has  gone  forth  to  the  world.  It  is  to  be  found  in  every 
OF  Canada,  p^j^jj^  office  and  in  every  patent  solicitor's  office.  It, 
A^^HSHu  moreover,  is  a  decision  which  has  received  the  approval 

of  our  highest  courts.     It  has  received  the  approval  of 

the  Court  of  Appeal  of  Ontario,  and  it  has  received  the 
approval  of  the  Supreme  Court,  who  not  only  have 
endorsed  the  conclusions,  but  have  endorsed  the  rea- 
sons given  by  Mr.  Tache,  in  what  is  described  as  his 
able  judgment.  It  is  the  interpretation,  in  Canada,  of 
the  law  relating  to  patents.  If  it  is  to  be  altered  it 
can  only  be  altered  by  Act  of  Parliament,  just  as  when 
the  law  is  once  fixed  by  the  decision  of  the  courts.  I 
ask  you,  then,  to  apply  these  broad  and  general  princi- 
ples, which  Mr:  Tache  has  laid  down  as  law  in  that 
case,  to  the  consideration  of  this  one,  and  if  you  do, 
and  if  you  compare  the  facts  in  that  case  with  the  facts 
in  this,  I  submit  you  can  come  to  no  possible  conclu- 
sion but  that  there  has  been  no  violation  of  the  section 
against  importation.  As  to  the  point  in  which  an 
importation  is  alleged  to  have  taken  place  between  the 
28rd  and  29th  days  of  August,  1878,  let  us  consider  the 
enormity  of  the  proposition  which  my  learned  friends 
desire  to  support.  Where  there  was  no  intention  to 
violate  the  law,  which  Mr.  Tache  says  is  necessary  to 
constitute  an  offence,  where  the  evidence  shows  that 
there  was  a  desire  to  comply  with  the  provisions  of 
the  law,  you  are  asked  to  decide,  on  a  hair-splitting 
technicality,  that  this  patent  shall  become  void.  On 
the  allegation  of  subsequ^t  and  continued  importation 

(1)  Reported  ante  p.  455. 
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nothing  is  proved.  What  is  p&tented  is  a  combination, 
the  application  of  a  principle.  The  whole  section  does 
not  apply,  bat  if  it  did  apply  the  patentees  h  ave  manu- 
factured so  far  as  they  could.  They  instructed  in 
Boston  the  man  Cowherd,  of  Biantford,  to  make  the 
instruments.  Cowherd  died,  and  they  got  a  man  from 
Boston  to  teach  the  man  Foster  in  Toronto  to  manufacture 
them.  Then,  in  1882,  the  demand  became  so  great  that 
they  started  a  manufactory  in  Montreal.  If  it  were 
not  for  the  section,  it  would  have  been  far  cheaper  not 
to  manufacture ;  bnt  to  obey  the  law  they  have  started 
a  manufactory,  in  which  |50,000  capital  is  invested. 
But  we  are  said  to  have  imported  the  various  parts 
of  the  instrument  to  '  assemble '  them  here.  I  say 
that  construction  is  'assembling,'  that  if  we  get  the 
various  parts  in  a  partially  manufactured  condition 
and  '  assemble '  them,  so  as  by  patting  them  together 
to  make  a  complete  instrument,  we  construct  the 
instrument.  The  different  parts,  steel  band,  drop  forg- 
ings,  boxwood  bobbin,  were  imported  in  the  raw  state 
and  worked  here  into  instruments.  Furthermore,  the 
acts  complained  of  were  done  before  this  company 
purchased  the  rights  at  a  cost  of  about  half  a  million 
of  dollars ;  they  are  not  accountable  for  an  accidental 
delay  in  August,  1878,  two  years  before  they  acquired 
the  patent.  Now  for  the  refusal  to  sell,  there  is  not 
one  word  in  the  Act  that  requires  us  to  sell  the  inven- 
tion at  all.  All  that  the  patente,e  is  required  to  do  is 
that  every  one  desirous  of  procuring  the  invention  may 
have  it  at  a  reasonable  price.  In  the  case  of  Lohnes, 
this  man  wanted  to  make  connection  with  our  line  at 
Whitby,  making  use  of  other  instruments,  to  corres- 
pond east  and  west  through  our  wires  and  exchange 
offices, — a  thing  we  were  not  bound  to  do,  as  relating  to 
our  patentee's  obligations.  Again  in  Dinnis'  case,  that 
man  came  to  lay  a  trap,  being  engaged  in  organizing  a 
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is^o  rival  company,  and  was  told  that  we  were  ready  to  sell 
The      the  iustrumeuts  at  a  certain  price  if  he  wanted  them. 

Telephone  ^®  probably  wanted  to  get  a  refusal,  but  did  not  get  it. 

Maucfac-  In  Mr.  Fergnsson's  case,  he  also  wanted  a  refusal  and 
\      '  only  spoke  to  the  first  man  he  met  in  the  office  of  the 

The  Bell  company,  a  person  without  authority,  and  thought  he 

X ELEPHONE  ^  . 

Company  had  got  a  refusal.  In  the  case  of  Mr.  Dickson,  he  also 
ofC^da.  ^j^^^g^  ^  refusal,  but  did  not  meet  with  it.  These  peo- 
^rv^Z!i^i. pie  did  not  object  to  the  price,  nor  had  they  discussed 
it ;  they  did  not  insist  on  their  so-called  demand  of  a 
bargain,  but  simply  wanted  to  try  and  get  a  refusal. 
The  only  other  case  is  the  Bate  case  in  Ottawa.  He 
was  experimenting  on  our  telephone,  and,  being  told 
that  he  was  infringing,  he  wrote  a  letter  asking  for  the 
use  of  our  patent  to  communicate  between  his  and  his 
father's  house ;  he  was  told  of  the  terms  of  our  com- 
pany and  dropped  the  matter.  Now  we  may  look  at 
the  working  of  our  company,  which  has  brought  this 
wonderful  invention  into  general  use  in  Canada.  In 
Ontario  alone  there  are  about  two  thousand  miles  of 
lines  in  operation,  connecting  cities,  towns  and  villages. 
Is  there  any  complaint  from  the  public  ?  We  are  the 
representatives  of  Mr.  Bell,  the  inventor,  and  entitled 
to  the  protection  he  deserves.  We  have  invested  one 
million  of  dollars  in  the  business  in  Canada. 

Macdougall,  Q.  C.  counsel  for  shareholders,  argued, 
in  substance,  in  favor  of  the  respondents  : — The  peti- 
tioners in  this  (*ase  have  no  locus  standi^  on  a  ground 
not  taken  by  counsel  preceding  me  ;  the  petitioners 
are  a  company  existing  under  letters-patent  granted 
under  a  general  Act  of  the  Province  of  Ontario;  the 
subject  of  telegraphs,  which  admittedly  includes  tele- 
phones, is  exclusively  vested  under  the  jurisdiction 
^  of  the  Dominion  Parliament,  therefore  the  Provincial 

legislatures    have  no  right  to  incorporate  companies 
for  the  purpose  of  establishing  telephonic  connections, 
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and    BO    the    petitioners    have    do     legal    existence.      is^i^ 
I    do  not  ask  you  to    decide    that  qaestioa,  bat  I      "the 
raise  it  here  for  the  purpose  of  putting  it  on  record  and  tT''™!^!! 
making  it  a  basis  for  future  contention.    This  section  .Mandtac- 
of  the  law  had  in  view  to  prevent  inventors  irom  tak-        „ 
iufT  a  patent  and  leavinit  it  fourteen  vea^ b  without  use ,  Thi=  BBDr. 
and  also  to  encourage  home  manufacture.     Evidence  Cumpanv 
is  given  that  these  little  articles  called  "  drop  forgings"  "''Can^dv 
are  the  only  ones  which  can  be  said  to  have  been  manuj-  .jV)""!!-"!. 
factored  abroad,  and  upon  this  they  base  their  alle- 
gation  that  there  has  been  an  infraction  of  the  Act,  the 
wholefprofit  of  the  sale  of  such  articles  for  a  year  would 
be   some  $10.      Is  it  not  a  farce  to  talk  of  that  being 
an  infraction  of  the  patent  law  ?    De  minimis  non  curat 
lex  is  a  maxim  which  applies  to  this  case.     I  was  sur- 
prised to  find  the  learned  Jadge  Henry  endorse  the 
view  that  is  expressed,  I  believe,  in  Mr.  Tache's  judg- 
ment, that  the  Minister,  or  his  Deputy,  has  the  power 
under  the  Act  to  deal  with  a  question  of  this  kind 
and  decide  to  impeach  and  repeal  a  patent.     I  think 
the  dispute  referred  to  there  is  departmental.     1  think 
tbis  case  ought  to  be  dismissed  and  referred   to  the 
proper  tribunals.     (Cites  authorities  to  show  that  the 
mle  for  the  construction  of  patent  cases  is  that  they 
are  to  be  construed  liberally.)    There  has  been  no  im- 
portation of  the  thing  patented,  according  to  that  rule 
of  interpretation.  As  to  "  constmction,"  the  word  must 
have  been  inserted  in  that  section  for  cases  in  which 
the  word  "  manufacture"  would  not  apply.    "  Construc- 
tion," Webster  tells  us,  is  "  the  manner  of  putting 
together  the  parts  of  a  machine  or  system."     Now  that 
is  pretty  nearly   '  assembling,'  as  explained  by  the 
American  witness  that  we  heard  yesterday.     We  have 
constructed  the  invention   in  Canada,  by  setting  up 
our  magnetic  system,  producing  these  various  benefi- 
cial results.     Although  I  do  not  agree  with  some  of 


A 


504  EXCHEQUER  COURT   REPORTS.  [VOL.  II. 

1885      the  views  that  I  find  in  the  decision  in  the  case  of 

Thtf:      Barter  v.  Smith  (1),  yet  in  some  of  the  conclusions  I 

Telephone  ^^  *&ree.     At  all  events  it  is  to  be  held  as  the  law. 

Manufac-       Wood,  on  behalf  of  the  respondents,  cited  a  recent 

^      '  decision  of  the  English  courts,  ( Townsend  v.  Hawortk) 

The  Bell  /2)  in  which  it  was  held  that  the  importation  of  materials 

Telephone^  '       ,  ^ 

Company  used  in  forming  a  patented  compound  for  the  preserv- 
OF  ANAPA,  .^g  ^^  vegetable  fabrics  from  decay,  was  no  infringe- 
"yji"";,"!.  jnent   of  the  patent.    This  decision  is  a  very  strong 
authority  for  the  respondents'  contention,  inasmuch  as 
what  is  no  material  for  infringement  cannot  be,  in  this 
case,  a  material  for  illegal  importation. 

Roafy  for  the  petitioners,  argued  in  substance  : — ^The 
ninth  claim  of  Bell's  patent  brings  it  under  the  pur- 
view of  the  28th  section,  being  thus  framed  in  the 
specification — as  a  new  article  of  manufacture,  a  tele- 
phone constructed  substantially  as  in  figure  6, — ^that 
is  the  hand  telephone  and  also  the  box  telephone.  I 
submit  there  can  be  no  other  construction  put  upon 
the  acts  that  have  been  proved  here  but  that  these 
telephones  have  been  imported  both  in  a  complete 
condition  and  also  in  a  condition  of  being  simply  put 
together,  one  that  comes  clearly  within  the  decision 
of  Mr.  Tache's  ruling,  at  the  latter  end  of  the 
case  of  Barter  v.  Smith,  (1)  that  the  importation 
of  a  machine  in  parts  is  an  importation  of  the  machine 
which  is  not  allowed  by  The  Patent  Act.  The  ship- 
ment, made  in  Boston  on  the  23rd  August,  1878,  was 
made  after  the  twelve  months'  delay,  and  its  entry  into 
Canada,  some  days  after,  constituted  an  illegal  importa- 
tion of  the  article  patented,  and  is  fatal  to  the  patent. 
They  have  tried  to  shave  as  close  within  the  wording 
of  the  Act  as  they  possibly  could.  These  telephones 
were  manufactured  by  Williams  in  the  United  States, 

n)  Reported a?ie«  p.   455.  (2)  12  CL.   D.  831  ;  Goodeve's 

Patent  Cases,  467. 
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shipped  by  him  in  parts,  afterwards  to  be  merely  pat       i^'^s 
together,  first  by  Mr,  Cowherd  in  Brautford,  at  the  rate      tiTk 
of  from  thirty  to  thirty-five  cents  for  each  iDBtrament.  ,p^°J,'|,'i|^''^. 
What  was  done  first  with  Cowherd  was  done  after-  Ma\-\'fm-- 
wards  with  Mr.  Foster  in  Toronto,  as  is  clearly  proved     "'^ ' 
by  himself.    The  steel  pieces  were  cat  and  punched  ,^"'^-  ^'•''■'■\ 
in  Boston,  the  drop  forgings  were  made  there  to  the  CowfANv 
extent  at  least  of  two  cents  of  labor  pat  npon  every  "'"  _^''* 
one  of  them,  the  disks  were  also  cut  and  turned  on  an  ^'?,","','.I.'.V 
emery  wheel   in   Boston  ready  for  use  ;  the  rubber  ' 

handle  was  matiafactured  abroad,  and  this  had  been 
going  on  till  1882,  when  they  say  themselves  that 
they  commenced  the  manufacture  in  Canada. — "We 
are  soon  about  to  commence  the  manufacture  in 
Canada,"  wrote  Mr.  Sise,  the  G-eneral  Manager,  in  1982. 
The  tendency  of  the  company  was  also  to  evade  the 
law^  by  refusing  to  sell.  Mr.  Bate  wanted  to  connect 
Ms  with  his  father's  house  by  private  line ;  Mr. 
Dinnis  wanted  to  pnrchasQ  the  patented  article,  and 
they  were  told  they  could  only  rent  it.  If  they  have 
imported  after  the  twelve  months  and  refused  to  sell 
after  two  years,  they  have  forfeited  their  patent ;  this 
is  the  only  question  at  issue.  There  ie  no  parallel 
between  the  case  of  Barter  v.  Smith  (1)  and  the  present 
case.  Mr.  Tache  decided  that  the  importation  by  Smith 
w^as  a  mere  importation  of  models  to  bring  the  article 
before  the  Canadian  public  ;  no  such  thing  here,  where 
the  patented  article  has  been  imported  in  lots.  This 
is  no  applying  of  the  case  of  compounding  drugs 
quoted  by  Mr.  Wood  ;  the  difference  is  evident.  Their 
asking  |30  for  an  instrument,  the  cost  of  which  is 
aboat  $2,  cannot  he  considered  as  a  reasonable  price. 

McLean,  on  behalf  of  the  petitioners,  argued  in  sub- 
stance : — The  views  taken  by  the  learned  counsel  on 
the  other  side  about  the  28th  section  do  not  harmonize. 

(1)  Reported  o (lie  p.  45G, 
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1886      Some  think  it  is  good,  others  think  it  is  bad — exceed- 

Thr      ingly  bad.  But  I  would  remind  them  that  it  suited  the 

Telephone  ^^g^^lature  which  enacted  it,  and  it  suited  the  geutle- 

Manufac-  man  who  had  a  prominent  part  in  the  making  of  it. 

^      *  As  a  lawyer  in  this  case,  however,  it  evidently  does 

The  Bell  j^qi  satisfy  my  learned  friend  Mr.  MacDousrall.    As  to 

Telephone  .  , 

Company  the  meaning  of  the    two  terms  "  construction "  and 

OF  Canada,  "manufacture,"  it  appears  clear  that  the  first  applies  to 
o^r  oTiTIlttei.  such  structures  as  bridges,  graving-docks  and  so  forth, 
and  "manufacture"  to  things  of  a  portable  nature.  It  is 
contended  that  section  28  does  not  cover  such  a  patent 
as  this  one ;  but  the  law  says  that  every  patent  shall 
be  subject  to  these  conditions;  and  why  do  they  say 
that  this  patent  does  not  come  within  the  provisions 
of  this  section  ?  "  Oh !  Mr.  Bell  has  been  a  public 
benefactor  who  has  discovered  a  marvellous  art."  The 
patent  covers  this  art ;  one  says  it  covers  the  electric 
fluid  not  the  wires,  the  other  says  it  covers  the  wires. 
Mr.  Bell  has  not  invented  telephony,  but,  as  he  de- 
scribes it  himself, — some  new  anid  useful  improvements 
in  electric  telephony.  He  has  invented  and  patented 
a  machine  to  perform  a  certain  function  in  telephony ; 
it  is  the  machine  which  is  patented.  An  attempt  was 
made  to  prove  that  the  rubber  handle  is  no  necessary  part 
of  the  invention;  but  it  is  claimed  in  the  patent  as  such 
and  it  is  clear  that  it  is  essential,  whether  made  of  rub- 
ber or  other  material.  The  manufacture  commences 
when  the  raw  material,  as  found  in  commerce  for  gen* 
eral  purposes,  is  directed  towards  making  a  specific 
article,  a  telephone  in  this  case.  So  far  as  the  wood  of 
the  bobbin  is  concerned,  the  manufacture  begins  at 
the  point  at  which  it  is  sawed  in  a  shape  adapted  to 
make  the  bobbin  of  a  telephone;  the  steel  bars  are 
manufactured  the  moment  they  undergo  a  putting 
into  shape  by  cutting,  punching,  and  so  forth,  to  enter 
as  elements  of  a  telephone  ;  the  drop  forgings  are  man- 
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ufactured  by  the  hammer  and  then  perfected  for  their      i^^^ 
destination  in  a  telephone.     Another  point  is  that  no       the 
consideration  of  the  parties,  nor  of  the  amount  of  their  telephone 
purchase,  should  influence  the  ruling,  and  no  extra-  Manupac- 
ordinary  leniency  should  be  brought  to  bear ;  it  is  a        v. 

question  of  contract,  as  in  any  other  case,  with  fixed -J"^"  ^*^^^ 
^  »  J  »  Telephone 

stipulations.     The  respondents  cannot  come  here   as  Company 
innocent  holders.     In  1880  and  1881,  when  Mr.  Foster ^'^   ^^ 
was    manufacturing,    Mr.   Sise    knew   exactly   what  ^'^'J^TJiM"!. 
was  going  into  their  shops,  and  he  had  had  communi- 
cations  with  Mr.  Williams  and  knew  that  Williams 
was  forwarding  materials  at  his  request. 

White,  for  the  petitioners,  argued : — It  is  laid  down 
by  all  the  authorities  and  endorsed  by  the  very  able 
jui^gment  of  your  Deputy,  that  a  patent  of  •invention 
is  a  contract  between  the  State  and  the  individual. 
The  contract  may  be  conditional,  or  it  mayjt>e  uncon- 
ditional. The  contract  in  either  case  is  one  under 
which  the  State  is  supposed  to  receive  something  for 
the  privilege  which  it  has  granted.  The  28th  section 
of  The  Patent  Act  prescribed  the  conditions  to  which 
the  grant  is  submitted,  and  these  conditions  were  con- 
fided to  the  jurisdiction  of  the  Minister  of  Agriculture. 
I  have  no  great  fault  to  find  with  the  judgment  in 
Barter  v.  Smith  ( J ),  and  I  have  no  great  fault  to  find  with 
the  doctrine  that  it  shall  be  considered  declaratory  of 
the  law  of  this  country.  It  does  not,  however,  mean 
that,  because  the  patent  was  not  annulled  in  that  case, 
no  patent  should  be  annulled  in  any  case.  I  take  issue 
with  the  opinion  that  any  such  doctrine  is  propounded 
by  the  decision  of  Mr.  Tache.  Mr.  Tache,  on  the  con- 
trary, held  in  that  judgment  and  declared  in  that 
judgment  what  the  object  of  Parliament  was,  and 
every  person,  no  matter  where  he  reads  this*  judgment, 
whether   in   Europe   or  America,    is    put    upon    his 

(1)  Reported  an<e  p.  455. 
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1885      guard  as  to  what  the  law  and  policy  of  the  country 
The      are   intended  to  be.      Mr.  Tach6   declared    hat  the 

Telephone  ^^J^^'*'  ^^  ^^^^  legislation  is  that  Canadian  industry  and 

Manufac-  Canadian  labor  should,  in  the  shortest  possible  time, 

^,      *  be  made  to  profit  by  new  inventions.    In  another  part 

The  Bell  ^f  j^jg  judgment  he   states  that,  although  he  found 
Telephone  jo  »  o 

Company  reasons    in    connection     with   that     particular    case 

'  not  to   declare    the    patent  void,    yet   every  one  of 

^V^^aam  these  cases  must  stand  on  its  own  merits,  viewed 
in  the  light  of  the  facts,  confronted  with  the 
spirit  of  the  law.  So  that,  immediately  before  pro- 
nouncing his  judgment  in  that  case,  he  is  careful  to 
inform  the  world  that  there  is  a  diflference  in  cases. 
It  was  under  all  the  peculiar  circumstances  of  that 
particular' case  that  Mr.  Tach6  was  induced  to  render 
his  judgment  in  the  way  he  did,  at  the  same  time 
prefacing*  his  judgment  with  the  remark  that  every 
case  must  stand  on  its  own  merits.  But  the  cir- 
cumstances in  this  case  are  of  an  entirely  different 
character;  the  circumstances  are  the  very  opposite. 
The  respondents  knew  perfectly  well  that  the  de- 
mand was  already  created,  and  there  was  no  diffi- 
culty in  doing  what  they  have  since  done  after 
five  years  of  the  life  of  the  patent.  They  failed 
in  the  condition  as  to  importation,  failed  to  comply 
with  the  conditions  as  to  the  establishment  of  a  manu- 
factory in  this  country.  The  facts  are  that,  during  the 
first  year,  they  imported  a  number  of  articles  complete; 
these  telephones  were  manufactured  by  Williams  in 
the  United  States  and  sent  to  Canada  to  Thomas  Hen- 
derson, the  acting  agent  of  the  patentee  up  to  the  year 
1880.  We  have  it,  from  Mr.  Sise,that  in  1880  he  came 
to  Canada  to  represent  this  interest,  and  continued  to 
do  so  up  to  the  present  time.  It  was  only  in  1882  they 
started  a  factory  in  Montreal.  They  were  not  under 
any  obligation  to  start  a  factory  ;  but  they  were  under 
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the  obligation  to  know  whether  the  article  patented      i**f"'i 
was  being  mannfactared  in  the  country  or  not.     Mr.       TiTi- 
Sise  telle  as  that  fire  years  after  the  life  of  the  patent-^"""'" 
had  begnn,  a  capital  of  $50,000  had  been  expended  Mani  i 
in  the  establishment  of  a  manufactory.  The  raw  mater-      '  ,,' 
iais  are  there]  now  turned  into  telephones,  everything ^^^^  ^'' 
being  done  at  that  factory.    There  was  as  much  obliga-  Com  !■  \: 
tion  to  do  all  that  in  this  country  in  1878  as  there  was  "^       '' 
in   1882.    "What  they  are  now  doing  is  no  excuse  for^'J'*;'.';;,' 
what  they  failed  to  do  during  the  first  five  years.    The 
evidence  is  clear.     All  the  parts  were  manufactured  in 
Boston,  packed  in  boxes  containing  what  was  ^neces- 
Gary  to  complete  a  certain    number  of  instruments ; 
they  were  imported  into  Canada  to  be  pat  together  for 
about  thirty  cents  apiece,  in  Brantford,  by  a  tinsmith, 
for  upwards  of  three  years,  aud  then  in  Toronto,  at  Mr. 
Foster's  establishment,   for  twenty-five  cents   apiece. 
For  not  doing  before  what  they  considered  necessary 
to  do  in  m62,  the  judgment  of  this  tribunal  must  hold 
that  the  patent  is  avoided,  because  the  manufactnre  had 
not  commenced  after  the  period  of  two  years,  in  fact 
never  commenced  until  the  year  1882.    Then  comes 
the   question  as  to  whether  a  patentee  is  under  any 
obligation  to  sell  the  patented  article,  or  if  it  is  a  full 
compliance  with  the  law  to  rent  it  under  lease.  I  under- 
stood Mr.  Tache  to  have  spoken  of  a  process  when  he 
speaks  in  hisjudgmentof/tcen^jing- the  right  of  using.  An 
argument  is  made  of  the  enormous  loss  that  au  avoidance 
of  their  patent  will  entail  on  the  respondents.     That  is 
not  the  question.     The  patent  was  a  contract.     Have 
the  conditions  been  fulfilled  ?    That  is  the  question. 
Besides,  the  avoidance  of  the  patent  will  not  destroy 
the  business  which  has  been  built  up  by  the  patent, 
to  the  value  of  #1,000,000  invested,  with  a  start  of  years 
over  all  competitors. 
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1886         The  Honourable  J.  H.  Pope,  Minister  of  Agxicul- 
TiHB      ture,  now  (January  24th,  1885)  rendered  his  decision. 

tSephonb     "^^^^  ^*«®  ^®  ^^^  «^^^^^  ^^  *^®  ^i^d  which  has    come 
Manupac-  before  this  tribunal.     It  happens  that  both  cases  con- 

^^      '  cern  interests  of  vast  magnitude,  a  circumstance  vv-liich 

The  Bell  contributed  to  enhance  the  sense  of  the  heavy  respon- 

ELEPHONE  ,  ,  •'  -^        ^ 

Company  sibility  imposed  by  the  law  on  me,  as  the  Minister  oi 

OF   ANAPA.  Agriculture,  or  on  my  Deputy,  in  this  respect.  The  fi^st 

?«pe!M.  A.  case.  Barter  v.  Smith  (1),  was  tried  before  Mr.  Tache,   in 

November,  18*76,  and  his  judgment  was  rendered  in 

February,  1877. 

I  haye  to  refer  to  that  judgment,  because  it  has  "b^^n 
made  the  basis  of  argument  by  the  learned  coixns^^ 
on  both  sides  in  this  case,  because  it  constitutes    ^^ 
declaratory  law  of  the  country  on  points  raised  by  **^® 
application  of  the  28th  section  of  The  Patent  A^^  ^f 
1872, — being  in  matter  of  doctrine  and  of  legal  in.t«i- 
pretation  unquestionably    correct;  and   because     it  is 
endorsed,  as  remarked  by  Mr.  Cameron,  by  the  hig"!*^^^ 
judicial  authorities,  namely,  the  Court  of  App^^^ 
Ontario,  the  Supreme  Court,  and,  in  relation  to  ^^^^ 
present  case,   by  Mr.   Justice  Osier  in  his  judg'^^d^^^ 
rejecting  an  application  for  a  writ  of  prohibition- 

This  tribunal  is,  therefore,  bound  to  attach    S^^^, 
weight  to  the  doctrine  and  rules  of  interpretation-    ^^ 
down  in  that  judgment  by  the  Deputy  Minister,  v*^'*^^ 
judgment    embodies    the   jurisprudence   adoptt?^      ^" 
Canada  in  dealing  with  that  section  of  The  Patent    A^  - 
The  feature  of  Patent  No.  7,789,  granted  for  wl*»*  ^l 
known  under  the  name  of"  BelVs   system  of  teleph^^^' 
is  peculiar  in  so  far  as  it  consists  both  of  a  proca^^' 

art,  and  of  a  portion  of  the  machinery  necessa^Tj^  ^ 

1.11* 
carry  the  art  into  practice.     The  two  elements  aT^^ 

separable ;  the  electric  circuit  and  the  two  instru^^^^ 

are  the  means  of  giving  a  practical  and  tangible  ^*^    ^ 

( l)gRepor ted  anie,  p.  455. 
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to    "Bell's    system   q/"  telephony."      Moreover,   the  in-       lfs5 
stmmentB,  described  in  the  specification  and  illustrated      ^f^, 
in  the  drawings  of  the  patent,  are  the  mechanical  <'*>ii*TsLKi'niM 
trivances  which  distinguish  this  invention  hoai  other  Manfim 
methods  of  getting  at  a  similar  result.     All  the  ele-        ',,' 
ments  of  which  these  instruments  are  composed  are  ^^  ^""^^^ 
of  the  public  domain,  and  public  are  also  the  means  Cckeant 
of  erecting  an  electric  circuit ;  therefore,  the  patent  is"*^  -'^^"'a. 
a  patent  for  a  new  and  nsefnl   combination  of  old  pi^J;'';;' ';' 
elements,  to  obtain  an  object  known  beforehand.    The      ~~~ 
combination  is  the  invention,  and,  consequently,  the 
subject  matter  of  the  patent  and  the  mechanism  of 
which  it  is  constituted  are  new  articles  ot  manufai^-ture. 

The  doctrine,  universally  admitted,  of  the  patent- 
ability of  a  variety  of  combinations  of  the  same  ele- 
ments for  the  same  object,  has  been  clearly  laid  down 
by  the  Supreme  Court  in  Smith  v.  Goldie  (1).  What  is 
patentable  is  the  subject  of  a  privilege,  and,  in  Canada, 
is  submitted  to  the  conditions  of  section  28  of  The  Pat- 
ent Act  of  1872. 

This  patent,  like  evt^ry  other  patent  granted,  is,  there- 
fore, under  the  obligations  exacted  from  all  patentees 
by  gection  28  of  The  Patent  Act  of  1872,  and  subject  to 
the  adjudication  of  this  tribunal,  should  disputes  arise 
as  to  whether,  it  has  or  has  not  bevorae  null  aiid  void 
under  the  provisions  of  this  section. 

The  patent  was  granted  on  the  22iid  of  August, 
1877,  to  Mr.  Alexander  Graham  Bell,  and  is  now, 
through  a  series  of  assignments,  the  property  of  The 
Bell  Telephone  Company  'of  Canada,  the  respondents 
in^his  case.  It  must  be  remarked  that  it  jnatters  not 
who  the  owners  are  for  the  time  being,  or  were  at  any 
time.  It  is  the  patent  which  stands  before  me,  as  the 
Minister  of  Agriculture,  to  bo  adjudicated  on,  not  the 
owners.  The  patent  does  so  stand  with  the  unin- 
(1)  9  Can.  S.C.B.  46. 
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1885      terrupted  privileges  ss  well  as  with  the  uninterrupted 

The      obligations  attached  to  it. 
TELEPHONE     ^^^^  tribunal  has  not  to  investigate  the  locu9  standi 
Manufac-  of  petitioners  nor  of  respondents,  nor,  in  relation  to  com- 

TURING  Co.  .  .  .  i_i.i_j.i_  in* 

^^        panies,   to  enquire   whether    they   are  legally  mcor- 

The  Bell  porated  or  not ;  such   questions    are   not   within  its 

Telephone  ^  ^ 

CoifPANT  jurisdiction,   and  besides,  are  quite  indiderent  to  the 
OF  Canada.  .^^^  in  such   cases.     When  this  tribunal   is  made 

pti'e!  m'  ^^,  aware  that  disputes  are  raised,  in  accordance  with  the 
provisions  of  the  28th  section,  by  some  person  who 
undertakes  to  prove  his  allegations,  it  immediately 
becomes  the  duty  of  the  judges  of  such  disputes  to 
investigate  the  matter,  in  the  interest  of  public 
rights,  if  the  policy  of  the  law  has  not  been  carried 
out,  or  in  the  interest  of  patent  rights,  if  the  obliga- 
tions have  been  fulfilled.  I,  as  Minister  of  Agricul- 
ture, have  not  to  undertake  to  initiate  cases  of  dis- 
putes, but  I  must  take  notice  of  all  cases  brought 
before  me  in  a  formal  way. 

The  first  allegations  of  the  petitioners  in  this  c^se 
are  that  illegal  importations  have  been  made  of  the 
patented  articles  after  twelve  months  from  the  date  of 
the  patent,  specifically  in  the  latter  days  of  August, 
18Y8,  in  January,  1879,  and  during  the  years  1880  and 
1881. 

The  facts  of  the  first  alleged  act  of  illegal  importa- 
tion are  as  follow : — ^During  the  first  year  of  the  exis- 
tence of  the  patent,  the  patentee,  or  his  representatives 
in  Canada,  had  contracted  with  Mr.  Charles  Williams, 
of  Boston,  in  the  United  States,  for  one  thousand  tele- 
phones to  be  delivered  within  the  twelve  months 
allowed  by  law  for  importing  the  invention.  At  the 
expiration  of  the  twelve  months,  Mr.  Williams  had 
not  been  able  to  complete  his  contract,  more  than  half 
of  the  number  contracted  for  not  having  been  fur- 
nished.    Under  the  misapprehension,  created  by  the 
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date  of  the  registering  of  the  patent  (24ih  Augast)      i'-^-> 
that  the  twelve  months  would  only  expire  with  the       thb 
24th  day  of  August,  1878,  Mr.  ■Williams  forwarded  ^J|'^";'-^'';^' 
from  Boston,  on  the  28rd  day  of  same  month,  a  lot  Mam  [m 
of  seventy-five  telephones,   which,   in    the  ordinary 
course  of  transit,  should  have  entered  Canada  on  the,Jj"  ['■''-'  [ 
24th;  but  which,  owing  to  some  mishap,  did  actually  Comiwy 
pass  the  frontier  only  a  few  days  after.    The  circum-'"'  ''^'"•' 
stances  of  these  facts  show  that  there  was  no  intention  ^|i',~'!I,"  ;j 
to  break  the   law,  aud  that  the  importation  was  not 
considerable  ;  therefore  this  case  of  importation  in  the 
latter  part  of  the  month  of  August,  1878,  cannot  entail 
the  avoidance  of  the  patent. 

At  the  same  time  that  no  stress  is  pat  upon  these 
facts,  it  is,  nevertheless,  an  occasion  to  warn  patentees 
in  general  agaiust  the  danger  of  running  so  close  to 
the  expiry  of  the  twelve  months  as  to  incur  the  risk  of 
coming  even  a  day  too  late  with  their  last  importation. 
This  tribunal  is  a  paternal  tribunal,  the  judges  of 
which  are  the  natnral  protectors  of  patentees'  rights, 
and,  as  such,  bound  to  give  to  the  facts  the  most  liberal 
coQstraction  consistent  with  a  compliance  with  the 
spirit  of  the  law  ;  but  the  patentees  are  the  first  guar- 
dians of  their  own  interests  and  should  not  put  their 
property  in  jeopardy  by  placing  these  judges  in  the 
position  of  being  obliged  to  overstretch  leniency  in 
order  to  save  their  patents. 

During  the  first  year  of  the  existence  of  the  patent, 
then,  the  patentee  or  his  legal  representatives  im- 
ported, or  caused  to  be  imported,  about  five  hundred 
instruments  ready  for  use,  as  they  had  a  right  to  do ; 
a  few  days  after  the  expiration  of  the  twelve  months 
they  also  imported,  or  raused  to  be  imported,  seventy- 
five  complete  instmments,  which  latter  importation, 
being  inconsiderable,  and  apparently  done  in  good 
faith,  aud  not  with  any  intention  to  evade  the  law,  is 
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1886      declared  not  to  have  forfeited  the  patent.     There  re- 

The      mains  now  to  examine  what  was  done  after  that  time. 

Toronto       j^  j^  desirable,  first,  to  enter  into  a  cursory  examina- 

Manufac-  tion  of  the  instruments  patented  as  new  articles  of  manu- 

TURiNG  Co.  fg^t^j.^     It  ^^11^  however,  be  sufficient  to  investigate 

The  Bell  \}iq  elements  of  one  of  these  two  instriiments,  the  one 

Company  commonly  called  the  "  Hand  Telephone,"  represented 

OF  Canada.  ^^  g^^^^  g  ^j  ^^^  drawings  of  the  patent.    It  consists : 

p^^'m!  A^  1st.,  of  a  casing  with  a  side  cover,  the  whole  being  at 

the  same  time  a  handle,  with  a  flat  ring  piece  fixed  to 

it,  called  a  disk  in  the  trade,  and  a  perforated  cup-like 
screwed  top ;  the  whole,  and  the  four  distinct  parts  of 
which,  are  of  a  form  special  to  this  new  article  of  manu- 
facture ;  this  handle  casing  may  be  made  of  any  suita- 
ble materials,  but  as  a  matter  of  fact  is  in  this  case 
made  of  hard  rubber  ; — 2nd.,  of  four  bars  of  magnetized 
steel,  bound  together  by  screws  and  nuts ;  — 3rd.,  of  two 
soft  iron  pieces,  called  drop  forgings ; — 4th.,  of  a  bobbin, 
on  which  silk-covered  small  copper  wires  are  rolled 
around ; — 5th.,  of  wire  posts,  also  called  screw  cups,  ami 
a  regulating  screw  ; — 6th.,  of  a  metallic  vibrating  plate 
or  diaphragm,  sometimes  called  disk,  as  a  matter  of  fat^t 
cut  out  and  otherwise  worked  from  what  is  tommonly 
called  japanned  or  ferrotype  plates ; — 7th.,  of  a  few  other 
insignificant  articles  of  construction. 

It  will  expedite  matters  to  consider,  together,  the  two 
questions,  raised  in  the  dispute,  of  illegal  importation 
and  of  non-manufa<;ture ;  for  in  the  measure  thatill^al 
importation  goes  on,  in  that  measure  the  industry  and 
the  labor  of  the  country  are  deprived  of  the  benefit  of 
manufacturing. 

Therefore,  we  have  to  examine  what,  in  these  instru- 
ments, is  raw  material  which  does  not  fall  under  the 
application  of  the  28th  section,  and  what  are  industry 
and  labor;  be(*ause  it  is  clear  that  if  the  aggregate 
amount  of  industry  and  labor  entering  into  the  m*^' 
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ing  of  such  iustraments  was  merely  trifling  (unless  a      1886 
criminal  intention  of  totally  disregarding  the  law  was       the 
shown,  which  is  not  the  case  here,)  it  would  not  be  a  J^^^^^"^^ 
liberal  nor  a  reasonable  interpretation  of  the  spirit  of  Manufac- 
the  law  to  destroy  the  patent,  on  account  of  its  impor-        ^     ^' 
tation  or  non-manufacture  ;  if  it  only,  for  instance,  ^hb  Bell 
amounted  in  all  to  a  value  of  ten  dollars  a  year,  or  Company 
even   if  ten  times  as  much  as  that  for  every  year,  it  ^^  ^^^^p^- 
w^ould  be   a  case  for  the  application  of  the  maxim  ?™"*5J"a^ 

quoted  by  Mr.  McDougall, — de  minimis  nan  curat  lex,  

As  already  said,  it  will  suffice  to  confine  our  study  of 
the  case  to  the  examination  of  one  of  the  two  instru- 
ments patented,  the  "Hand  Telephone."  The  raw 
materials  of  this  instrument  comprise  steel  in  bars, 
soft  iron,  wood  and  vulcanized  rubber,  to  which  must 
be  added,  as  common  articles  of  commerce,  silk-covered 
wires,  japanned  plates  or  sheets  of  ferrotype,  as  some 
call  them,  screws,  nuts,  and  may  be  wire  posts.  The 
value  of  each  hand  telephone  complete  is  about  $2.00 ; 
the  value  of  the  raw  materials,  including  common 
articles  of  commerce,  entering  in  each  instrument, 
may  be  said  with  certainty  not  to  reach  the  aggregate 
of  $0.90.  Therefore  the  industry  and  labor  put  upon 
each  of  these  instruments  may  be  set  down  at  about 
$1. 10.  .  One  would  be  inclined  to  take  a  much  more 
exalted  idea  of  the  value  of  the  labor  put  upon  the 
two  instruments  patented  from  the  statement  made 
by  Mr.  Sise,  the  Q-eneral  Manager  of  the  Bell  Tele- 
phone Company  of  Canada,  that  their  telephone 
factory  at  Montreal,  established  in  1882,  has  $50,000 
capital  invested  in  it,  and  that  the  pay-roll  of  that  fac- 
tory amounts  to  $30,000  a  year,  wages,  notwithstand- 
ing that  the  rubber  handles  of  the  hand  telephone  are 
not  yet  manufactured  in  Canada,  as  we  have  it  from 
Mr.  Sise,  who  says  that  they  cannot  get  them  made  in 
Canada,   having  again  vainly  tried  to  do   so  a   week 

33H 
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1886      before  he  gave  his  evidence  in  this  case ;  which,  of 

The      course,  can  only  mean  that  the  Bell  Telephone  Com- 

T^^EPH^NE  P*^y  have  not  procured  for  themselves  the  moulds  to 

Manufag-  manufacture    these  rubber    handles.     Although  Mr. 

^^      '  Sise  does  not  discriminate  the   work    done  at  their 

The  Bell  Montreal  factory,  it  is  clear  that  such  an   amount  of 
Telephone 
Company  yearly   wages  cannot  be   exclusively  devoted  to  the 

OP  Canada,  j^j^j^jug  ^f  ^^^g  ^^q  instruments  patented  in  Patent  No. 
p^^m!  a!  ^j^^9  ;  but  the  statement,  with  all  its  surroundings, 
proves  that  the  manufacture  of  fhe  two  instruments  is 
not  an  insignificant  trifle,  but  is  on  the  contrary  an 
advantage  worth  being  looked  after ;  there  are  many 
thousands  of  them  now  in  use  in  Canada,  and  there 
were,  at  least,  several  thousands  when  the  Montreal 
factory  was  started. 

The  question  comes  then  : — Has  the  patentee  or  his 
legal  representatives  imported,  or  caused  to  be  im- 
ported, after  twelve  months  of  the  existence  of  their 
patent,  the  new  articles  of  manufacture  patented? 
There  cannot  be  a  shadow  of  doubt  that  they  have  so 
imported,  or  caused  to  be  imported,  the  articles  manu- 
factured in  parts,  to  be  simply  put  together  at  an 
amount  of  labor  costing  at  times  $0.«^0,  at  other  times 
$0.27,  in  Canada.  It  is  in  fact,  virtually  admitted  by 
their  counsel,  that  putting  together  or  ''assem- 
bling" the  parts  ready  made  is  construction  and 
manufacture,  in  the  meaning  of  the  law. 

It  is  equally  evident  that,  during  the  same  period, 
that  is  coming  to  the  year  1882,  they  have  failed  to 
manufacture  to  the  extent  that  they  have  imported, 
and  that,  from  the  year  1882 ,  to  the  date  of  hearing 
the  evidence  of  Mr.  Sise,  the  8rd  December,  1884,  they 
h^d  been  importing  the  rubber  handles  in  a  manufac- 
tured state. 

The  intention,  although  not  malicious,  to  evade  the 
law,  is  nevertheless  manifest.     During  that  conBider- 
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able  time  of  the  existence  of  the  patent  (to  1882),  the  i««s 
same  foreign  mannfocturer,  Mr. 'Williams,  with  whom  'r^ 
the  patent  owners  had  contracted  for  one  thousand™''^'"""" 
telephones  to  he  delivered  during  the  first  twelve  M*N(jfAc- 
months  of  the  life  of  the  patent,  and  who  famished  ^'"^y"  "' 
only  about  five  hundred  during  that  period  of  time,  The  Bei.l 
continued  to  send  them  to  Canada  for  years,  to  Oompasv 
supply  an  ever  increasing  demand  ;  but  to  evade  the  ""  '^_^"*' 
law  and  give  a  color  to  the  importation  instead  of  5oI.'J"m" 'i' 

sending  the  instruments  consigned  to  the  patentee's      

representatives,  he  sent  them,  in  pieces  to  be  put  to- 
gether in  Canada,  to  some  one  through  whose  inter- 
vention the  patentee's  representatives  received  them 
when  "assembled." 

All  this  is  proved  in  the  clearest  manner  by  Customs 
papers,  by  accounts  famished,  by  declaration  irom  one 
of  the  Cowherds,  from  Mr.  Foster,  and  by  correspon- 
dence on  the  subject.  "We  have  it  from  Mr  Sise  him- 
self, with  some  reticence  bnt  also  with  some  details. 
He  explains  the  reason  why  this  importation  and  this 
non*nianufacture  were  resorted  to.  Mr.  Charles  Wil- 
liams, one  of  the  owners  of  the  patent,  says  Mr.  Sise, 
"  was  and  is  the  only  manufacturer  of  Bell  Telephones 
"  in  the  United  States ;  he  is  the  only  man  who  is 
"  licensed  by  the  Bell  Telephone  Company  to  mannlac- 
"  tare  telephones;  he  is  the  only  manufacturer  today 

"  that  I  have  any  knowledge  of. Mr.  Charles  "Wil- 

"  Hams  was  the  only  man  who  had  that  knowledge  of 

"  it,  and  who  had  the  control  of  Cowherd's  shop 

"  I  think  we  paid  "Williams,  and  I  think  he  was  the  man 

"  who  employed  Cowherd Mr.  "Williams  having 

"  arranged  with  Mr.  Cowherd  to  manufacture  in 
"  Canada,  Mr.  Cowherd  had  a  namber  of  machines 
"  on  hand  (at  the  time  of  Cowherd's  death),  and 
"  Mr.  Foster  continued  the  manufacture,  and  my 
"  impression     is     that     he     continued     to     contract 
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1885      "  with  Mr.  Foster  until  we  got  our  shop  into  such 

*  shape  that  we  could  make  them  ourselves .There 

'  was  no  time  or  period  when  we  were  not  supplied 
'  with  telephones  for  the  public,  either  from  Cowherd, 
'  Mr.  Foster  or  our  own  manufacture.  They  were 
^  continuously  manufactured,  inasmuch  as  they  were 

*  ready   for  the  public   always  when  they  came  for 

*  them." 
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H^**Mr!  A^  So  far  as  the  law  requires  a  prompt  introduction  into 
Canada  of  a  patentee's  invention,  the  patentees  have 
observed  the  law,  as  Mr.  Sise  remarks ;  but  the  protec- 
tive policy  of  The  Patent  Act^  they  have,  in  intention 
and  effect,  disregarded  and  defeated  to  a  very  large 
amount  of  the  industrial  manufacturing  value  of  the 
patented  article.  . 

In  support  of  the  contention  that  the  importation  of 
an  instrument  in  parts  is  no  importation,  Mr.  Wood, 
on  behalf  of  the  respondents,  quoted  a  recent  rul- 
ing of  the  English  courts  (Townsend  v.  Haworih) 
(1),  in  which  case  it  was  decided  that  the  importa- 
tion of  the  materials  of  a  composition  of  matter 
was  no  infringement  of  the  patent,  and,  said  the 
learned  counsel,  with  reason  so  far,  what  is  no  mat- 
ter of  infringement  cannot  be  a  matter  for  illegal  im- 
portation. So  far  so  good;  but  the  conclusion,  which 
is  correct  in  the  abstract,  fails  in  the  concrete,  as  ap- 
plied to  the  present  case.  The  materials  of  the  com- 
position are  raw  materials  unworked ;  such  as  would 
be,  in  the  present  case,  steel  in  bars,  iron  as  a  commer- 
cial article  of  trade,  rubber  and  even  silk-covered 
wires ;  but  the  moment  these  are  worked  into  shape 
and  form  to  constitute  a  Bell  Telephone,  they  cease  to 
be  raw  materials  and  become  a  manufactured  article.  Mr. 
Tache,  in  his  judgment  (2),  has  anticipated  the  ruling 
of  the  English  courts  in  the  very  species  of  case  cited 

(i;  12  Ch.  D.    831  ;  Goodeve's       (-2)  BarUr  v.  SmiH^,  ante,  ]>.  493. 
Patent  Cases,  467. 
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by  Mr.  Wood.     "It  in  not  difficalt,  says  Mr.  Tach^,  to      iffts 
"  imagine  a  case  iu   which   the  importation,  of  all       x^ 
"  and  every  one  of  the  component  parts  of  an  •»veu-^^J'^^^^^j 
"  tion  to  be  eimply  put  together  in  Canada,  would  not  Manufac- 
"  be  an  importation  in  the  meaning  of  section  28  of  """"'^ 
"  The   Patent  Act,  for  example,  the  ease  of  a  patent  J"''"  •''^'■^ 
"  granted  for  a  composition  of  matter."     It  ie  imme-  Coiu'any 
diatelyafter  this  that  Mr.  Tacheadds,  referringto  such*^*^  ^anaha 
cases:  "every  one  of  which  must  stand  on  its  own  E^.'^'!;," i' 
"  merits." 

The  other  and  last  allegation  of  the  petitioners  is,  that 
the  patentees  have  refused  to  sell  their  invention  after 
two  years  of  the  existence  of  their  patent,  namely,  to 
the  inhabitants  of  Port  Perry  in  1882,  to  Messrs.  Lohnes 
and  McKeuzie  in  1884,  and  to  others ;  and  generally 
refused  to  jell  in  order  to  monopolize  the  control  of 
telephonic  operations  throughout  Canada,  and  derive 
from  their  inventions  more  thau  what  they  were 
entitled  to  for  the  use  thereof. 

A  question  has  been  raised  as  to  the  meaning  of  the 
words  sale  and  license  as  applied  to  patents.  One  of 
the  learned  counsel  was  under  a  misapprehension  about 
the  signification  of  the  words, — used  by  Mr.  Tache  in 
his  decision — "  license  the  right  of  using  on  reasonable 
terms  {!)."  In  this  sentence  the  word  license  is  employed 
in  its  broad  techuical  sense  in  patent  science ;  it  does  not 
meau  a  lease  upon  payment  of  a  rental,  but  the  abso- 
lute transfer  of  a  property,  which  becomes  vested  in 
the  licensee  or  pnrchaser  quoad  the  result  suggested  by 
the  nature  of  the  invention  and  the  extent  of  the  pur- 
chase in  point  of  number.  Of  course,  if  one  or  many 
of  the  public  prefer  to  lease  and  agree  to  do  so,  there 
is  no  disability  created  by  the  law  to  prevent  them 
from  entering  into  such  a  contract. 

There  are,  in  the  nature  of  the  things,  three  sorts  of 
contracts  iu  relation  to  patents: — 1st.,  the  license   to 

(1)  Barter  v.  .SmiiA,  ante,  ]..  4K2. 
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1885      use,  on   the  purchaser  furnishing  himself  witla  the  i 

The      means  to  use  ;  2nd.,  the  sale  of  the  means  to  use  the  1 

Toronto   invention  ;  3rd.,  the  assignment  of  the  whole  or  poi-  j 

Manufac-  tion  of  the  patentee's  privileges.     As  tersely  expressed  j 

TURING  Co.  ^y  jj^jj^  j^  j^  p^.^^^  ^  j^^^^  ^jj^  "a  license,  or  assign-  j 

The  Bell  ment,  or  sale  of  a  machine  by  the  patentee  is  a  "trans- 

Telephone  i  n 

Company  fer,  pro  tanto,  of  the  property  secured  by  the  parent.' 

op  Canada,     j ^^  ^jj  these  cases,  however,  it  must  be  borne  in  mind 
pope.'5f!  5r  ^^^t  ^^^  Patent  Act  differs  essentially  from  the  Eimglish 

and  the  present  American  laws.  Our  patentees  are  l>oiind 

to  license,  that  is  to  sell  the  use  oftheirinventiorx,  and 
bound  to  see  that  their  invention  is  not  imported,  after 
twelve  months,  and  that  it  is  manufactured  in  Oauiada 
after  two  years,  because  connivance  in  an  importation 
is  equal  to  importing  or  causing  to  be  imported.  On 
the  contrary,  the  English  and  American  patentees  are 
at  liberty  to  import  and  at  liberty  to  entirely  withhold 
from  the  public  use  their  invention,  if  they  choose  so 
to  do  ;  therefore  they  can  select  their  own  conditions 
in  a  contract,  in  the  nature  of  which  they  are  l>ouiid 
of  course  when  entered  upon ;  but  into  which  they  are 
not  forced  by  law. 

The  instances  of  refusal  to  sell  which  were  the  sub- 
ject of  the  evidence  in  this  case  are  several,  but,  with 
the  exception  of  three,  they  are  mixed  or  seem  to  be 
mixed  with  demands  to  use  poles,  wires,  communica- 
tion with  lines  and  exchanges,  which,  naturally,  the 
patentees  are  not  bound  to  furnish.  The  three  clear 
instances  of  refusal  are :  1st,  the  case  of  Mr.  Bate  of 
Ottawa,  commenced  in  April,  1883 ;  2nd,  the  case  of 
Mr.  Dickson  of  Montreal,  commenced  in  November, 
1883  ;  3rd,  the  case  of  Mr.  Richard  Dinnis,  of  Toronto, 
commenced  in  March,  1884.  The  correspondence  is 
completed  and  certified  by  statutory  declarations. 

In  the  case  of  Mr.  Bate,  he  wrote  on  the  14th  April, 
1883,  to  the  Bell  Telephone  Company  of  Canada,  ask- 

(1)  3  Blatchf.  207. 
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iug  them   to  give   him  their  lowest  price   for  three      i^^s 

telephones,  including  transmitters,  for  a  private  line.       the 

He  was  answered  by  Mr.  McFarlane,  that  their  agent  rpg^^p^^^g 

at  Ottawa  was  directed  to  call  on  Mr.  Bate.     Mr.  Bate  Manufac- 

WTote  a  second  letter  to  the  company  to  explain  that        ^ 

he  wanted  to   purchase   and  not  to  rent  the  instru- The  Bell 

^  11..   Telephone 

ments.    Mr.  Sise,  in  answering  this  second  letter,  mti-  Company 

mated  to  Mr.  Bate  the   following:  "We  do  not  sell^''^''^- 
telephones,  but  we  rent  them."  PoJlT'S!  a! 

In  the  case  of  Mr.  Dickson,  a  protracted  correspond- 
ence  took  place,  first  opened  with  Mr.  Scott,  agent  of 
the  company,  to  be  continued  with  Mr.  Sise,  in  which 
Mr.  Dickson  insisted  on  his  right  to  get  the  instru- 
ments as  his  property,  according  to  law,  and  Mr.  Scott 
and  Mr.  Sise  declined  to  sell  but  offered  to  lease  or 
rent.  To  close  the  correspondelice  Mr.  Dickson  in- 
formed the  company  that  being  thus  denied  the  pur- 
chase of  the  instruments,  he  had  decided  to  have  them 
constructed  himself,  for  his  own  use ;  to  which  threat 
Mr.  Sise  answered  that  they  could  not  consent  to  an 
unconditional  transfer,  but  would  sell  a  Bell  Telephone 
for  thirty  dollars,  subject  to  the  stipulation, — "that  it  is 
to  be  used  only  between  certain  specified  points.*' 

In  the  case  of  Mr.  Eichard  Dinnis,  he  wanted  to  pur- 
chase three  sets  of  telephones  to  connect  his  office,  his 
residence  and  his  factory,  and  asked  to  be  informed  of 
the  cost.  Mr.  Sise  answered  him  that  they  had  never 
sold  these  instruments,  but  that  he  (Mr.  Dinnis)  could 
have  three  sets  rented  at  the  rate  of  $20  per  annum,  he 
(Mr.  Dinnis)  building  his  own  line ;  but  that  he  would 
sell  the  instruments  to  him  for  $100  per  set  to  be  used 
only  for  the  purpose  stated  by  Mr.  Dinnis.  Mr.  Sise 
referred  Mr.  Dinnis  to  Mr.  Neilson,  agent  of  the  company 
at  Toronto,  for  further  information.  Mr.  R.  Dinnis,  in 
an  interview  with  Mr.  Neilson  accompanied  by  Mr. 
Arthur  Dinnis,  both  of  whom  render  an  account  of  the 
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1885      interview  by  statutory  declarations,  tried  to  get  inform- 
The      ation  from  Mr.  Neilson  about  prices,  and  asked  if  he 

Telephone  ^^^^^  S^^  ^^^  instruments  at  a  more  reasonable  price 

Manufac-  and  unconditionally,  but  was  answered  by  Mr.  Neilson 

^,      '  that  he  could  not  give  any  other  answer  than  the  one 

The  Bell  contained  in  the  letter  of  Mr.  Sise.     The  price  asked 

Telephone  ,  ^ 

Company   was  unreasonable  and  with  a  limitation  of  use. 
OF  Canada,      rpj^^  ^^^^  ^j  j^j.  jj^j^  ^^g  ^^^  ^f  f^^^  refusal.     The 

HopV!*ai!  a'  two  other  cases  were  instances  of  protracted  resistance 
ending  by  offers  to  sell  under  restrictions,  some  of  which 
were  beyond  the  privileges  of  a  patentee.  The  limita- 
tion as  to  where  to  use  the  invention,  after  purchase, 
is  similar  to  a  sale  of  a  patented  sewing  machine  to  be 
used  only  in  a  particular  house,  or  the  sale  of  a 
patented  plough  to  work  only  on  a  given  plot  of  land. 
The  patent  license,  in  Canada,  accompanies  the  pur- 
chaser wherever  he  chooses  to  move  on  the  wide  terri- 
tory of  the  Confederation,  provided  he  does  not  use 
more  than  the  number  of  articles  purchased. 

The  policy  of  refusal  to  license  or  sell,  for  the  pur- 
pose of  leasing  at  a  rental,  is  made  plain  again  by  the 
answers,  although  very  reticent,  of  the  manager  of  the 
company  to  the  interrogatories  of  counsel.  A  few  quo- 
tations of  his  evidence  will  suffice: — "  I  do  not  think," 
says  Mr.  Sise,  "  there  has  ever  been  a  set  sold  by  us." 
"  I  would  not  swear  that  we  have  not  refused  to  sell 
"  private  telephones.  I  would  not  say  we  did."  **  J 
"  should  not  be  able  to  say  whether  we  had  absolutely 
"  refused  to  sell  unconditionally  one  or  two  or  more 
"  instruments,  nor  would  I  say  that  we  had  not."  "  I 
**do  not  think  we  ever  sold  an  instrument  uncondi- 
"tionally." 

The  whole  case  is  plain  on  the  face  of  it ;  and  it  is 
also  plain  that  the  patentees  or  their  representatives 
had  in  view  to  build  up  a  commercial  enterprise  (for 
the  benefit  of  the  public  as  they  contend),  rather  than 
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to  content  themselves  with  getting  their  mere  royalty      ^^^^ 

on  licenses  or  sales  as  patentees.     With  such  intention,       The 

simply,  there  is  nothing  to  find  fault,  so  far  as  this  niT?^^^!?,„ 

tribunal  is  concerned,  if  the  steps  necessary  to  carry  it  Manupac- 

out  had  not  led  them  beyond  the  provisions  of  The         ^ 

Paient  Act.  Thk  ^^^^ 

Telephone 

The  conclusion  is,  that  the  patentees,  the  respon-  Company 
dents  in  this  case,   or  their  representatives,   having  ^^  ^anada. 
extensively  imported   the  patented  articles,  after  the  J^"'5I'  i' 
expiration  of  twelve  months  from  the  date  of  their 
patent ;  having  not  manufactured  in  Canada  the  said 
articles  to  the  extent  they  were  bound  to  do,  after  two 
years  of  the  existence  of  their  privilege ;  having  resis- 
ted and  refused  to  sell  or  deliver  licenses  as  required 
by  the  statute  to  persons  willing  to  pay  a  reasonable 
price  for  the  private   and   free   use   of  the   patented 
invention,  they  have  forfeited  their  patent. 

Therefore,  I  decide  that  Alexander  Graham  Bell's 
Patent  (No.  Y,789)  for  "  Bell's  System  of  Telephony  '' 
has  become  null  and  void,  under  the  provisions  of 
section  28  of  The  Patent  Act  of  1872. 
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RESPONDENTa 


Patent — Jurisdiction  of  Minister  of  Agriculture  under  sec,  28  of  tlte  Patent 
Act  of  1872 — Importation  of  elements  common  to  several  patented  in- 
ventions belonging  to  same  patentee — How  patentee  may  satisfy  reqtiire- 
ments  of  statute  as  to  Tnanufacture. 

The  jurisdiciion,  in  respect  of  the  avoidance  of  patents,  conferred  upon 
the  Minister  of  Agriculture  by  section  28  of  The  Patent  Act  of  1872 
is  exclusive  of  that  possessed  by  any  other  tribunal  in  the  Do- 
minion. 

2.  Where  the  owner  of  several  patents  illegally  imports  elements  com- 

mon to  the  composition  of  all  his  inventions  but  uses  the  same  in 
the  construction  of  one  of  them  only,  such  importation  operates 
a  forfeiture  in  respect  of  the  particular  invention  so  constructed 
but  does  not  affect  the  other  patents. 

3.  A  patentee  is  within  the  meaning  of  the  law  in  regard  to  his  obliga- 

tion to  manufacture,  when  he  has  kept  himself  ready  either  to 
furnish  the  patented  article  or  to  sell  the  right  of  using,  although 
not  one  single  specimen  of  the  article  may  have  been  produced, 
and  he  may  have  avoided  his  patent  by  refusal  to  sell,  although 
his  ])atent  is  in  general  use. 

1  ETITION  for  the  avoidance  of  three  patents  granted 
to  Thomas  Alva  Edison  (now  owned  by  the  Bell  Tele- 
phone Company  of  Canada),  namely: — No.  8,026,  issued 
the  17th  October,  1877,  No.  9,922,  issued  the  1st  May, 
1879,  and  No.  9,923,  issued  the  1st  May,  1879,  for 
alleged  forfeiture  on  the  grounds  of  non-manufacturing 
and  of  importing,  contrary  to  section  28  of  The 
Patent  Act  of  1812  (1). 

(1)   Section  28. — Every  patent  ent  and  all  the  rights  and  privileges 

granted  under  this  Act  shall  be  thereby   granted  shall  cease   and 

subject  and  expressed  to  be  sub-  determine  and  the  patent  shall  be 

ject  to  the  condition  that  such  pat-  null  and  void  at  the  end  of  two 
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November  4th,  1885.  1885 

The  case  was  heard  before  the  Deputy  Minister  of      The 

.      .      ,.  Toronto 

Agriculture.  Telephone 

After  some  proceedinffs  had  taken  place  to  establish  ^^ndfac- 

,   ,  .  TURING  Co. 

the  particulars  of  petitioners'  complaint,  the  question         v. 
of  the  jurisdiction  of  the  tribunal  was  argued  substan-  telephone 

tially  as  follows  :—  Company 

•^  OP  Canada. 

Cameron,  Q  C.  for  respondents  said,  in  substance,  that  ^^^^^^t 
they  maintain  the  same  objection  to  the  jurisdiction  •'  ^^"°*^'' 


vears  frum  the  date  thereof,  unless 
the  patentee,  or  his  assignee  or  as- 
signees, shall,  within  that  period 
have  commenced,  and  shall,  after 
such  commencement, continuoualy 
carrv  on  in  Canada  the  construe- 
tion  or  manufacture  of  the  inven- 
tion or  discovery  patented,  in  such 
manner  that  any  person  desiring 
to  use  it  may  obtain  it,  or  cause  it 
to  be  made  for  him  at  a  reasonable 
price,  at  some  manufactory  or  es- 
tablisliment  for  making  or  con- 
structing it,  in  Canada,  and  that 
such  patent  shall  be  void  if,  after 
tlie  expiration  of  twelve  months 
from  the  granting  thereof,  the  pat- 
entee, or  his  assignee  or  assignees, 
for  the  whole  or  a  part  of  his  inter- 
est in  the  patent,  imports,  or  causes 
to  be  imported  into  Canada,  the 
invention  for  which  the  patent  i> 
granted  ;  and  provided  always, 
that  in  case  disputes  should  arise 
as  to  whether  a  patent  has  or  has 
not  become  null  and  void  under 
the  provisions  of  this  section,  such 
disputes  shall  be  settled  by  the 
Minister  of  Agriculture  or  his 
deputy,  whose  decision  shall  be 
final. 

2.  Whenever  a  j)atentee  has 
been  unable  to  carry  on  the  con- 
struction or  manufacture  of  his 
invention  within  the  two  years 
hereinbefore  mentioned,  the  Com- 


missioner may  at  any  time  not 
more  than  three  months  before 
the  expiration  of  that  period  grant 
to  the  patentee  a  further  delay  on 
his  adducing  proof  to  the  satisfac- 
tion of  the  Commissioner  that  ho 
was  for  reasons  beyond  hl*»  control 
l)revented  from  complying  with 
the  above-menticaied  condition. — 
Th€  Patent  Act  of  1872  as  amended 
by  38  Vic.  c.  14. 

3.  The  Commissioner  may  grant 
to  the  patentee  or  his  assignee  or 
assignees  for  the  whole  or  any 
part  of  the  patent,  an  extension 
for  a  further  period  of  time,  not 
exceeding  one  year  beyond  the 
twelve  months  limited  bv  the  first 
|>aragraph  of  this  section,  during 
which  he  may  inij»ort  or  cause  to 
be  imported  into  Canada  the  in- 
vention for  which  the  jiatent  is 
granted  :  Provided,  that  the  pat- 
entee or  his  assignee  or  assignees 
for  the  whole  or  any  part  of  the 
patent,  shall  show  cause  satisfac- 
tory to  the  Commissioner  to  war- 
rant the  granting  of  such  exten- 
sion ;  but  no  extension  shall  be 
granted,uuless  applfcation  be  made 
to  the  Commissioner  at  some  time 
within  three  months  before  the  ex- 
piry of  the  twelve  months  afore- 
said or  any  extension  thereof. — 
The  Patent  Act  oj  1872  as  amended 
by  45  Vic.  c.  22. 
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1885      of  this  tribunal  as  was  raised  in  the  other  case,  tried 

The      before  the  Minister,  between' the  same  contending  par- 

Telephone  ti^s,— an  objection  which  is  the  subject  of  an  application 

Manupac-  for  a  ctrtiorari  to  remove  the  proceedings  and  review 

^,      '  the  decision.     Under  such  circumstances,  the  tribunal 

The  Bell  should  not  proceed  with  the  adiudication  upon  this 
Telephone  ^  ^  '^ 

Company  case.     I  have  also  another  objection  to  the  jurisdiction, 
OF  Canada,  ^j^j^^jj  jg  ^  jjg^  qj^q^  ^^^  j^j^g  j^^^^  been  urged  before, 

^'•"•'J*  arising    from    the    circumstances    of  this  case.    The 

jurisdiction   which    you   are    authorized  to  exercise, 

under  the  28th  section  of  the  Act  in  cases  of 
this  kind,  is  concurrent  with  the  jurisdiction  to  try 
these  very  questions  of  importation  and  refusal  to 
sell  and  manufacture  vested  in  the  ordinary  courts 
of  the  country.  A  suit  is  now  pending  in  which 
the  Bell  Telephone  Company  have  brought  an  action 
against  Mr.  Eoaf 's  clients  for  an  infringement  of  these 
very  patents.  In  that  suit  the  petitioners  in  this  case 
have  pleaded  as  a  matter  of  defence  that  these  patents 
are  void  in  consequence  of  importation,  non-manufac- 
ture and  refusal  to  sell.  That  question  is,  therefore, 
pending,  and  was  pending,  before  the  filing  of  this 
petition,  in  the  Chancery  Division  of  the  High  Court 
of  Justice,  in  the  Province  of  Ontario;  the  parties  are 
at  issue  upon  it ;  the  question  is  to  be  tried  in  that  case. 
I  submit  to  you  that  that  tribunal  being  seized  of  this 
question  you  ought  not  now  to  proceed,  and  I  can  show 
ample  authority  that,  by  the  practice  of  the  courts, 
where  two  courts  have  concurrent  jurisdiction,  the 
court  which  is  first  seized  of  litigation  on  any  parti- 
cular question  is  allowed  to  determine  that  question, 
and  no  other  court  which  has  concurrent  jurisdiction 
will  interfere  with  it  pending  the  decision  of  the  court 
which  is  already  seized  of  the  question.  By  The  Patent 
Act,  section  26,  concurrent  jurisdiction  is  given  to  the 
other  court,  and  the  petitioners  in  this  case  have  them- 


APPENDIX  No.  2. 


527 


selves  invoked  this  jurisdiction  as  a  matter  of  defence, 
they  have  thereby  admitted  its  existence.  The  26th 
section  is  as  follows  : 

**  26.  The  defendant,  in  any  such  action,  may  specially 
'*  plead  as  matter  of  defence,  any  factor  default  which, 
"  by  this  Act,  or  by  law,  would  render  the  patent  void ; 
"  and  the  court  shall  take  cognizance  of  that  special 
*'  pleading  and  of  the  facts  connected  therewith,  and 
"  shall  decide  the  case  accordingly.*' 

Roaf,  for  petitioners,  said  that  it  is  established  by 

^te  courts  that  the  sole  jurisdiction  in  such  cases  is 

tested  in  the  Department  of  Agriculture.     Section  26 

^s  reference  to  matters  that  render  the  patent  void 

,^^    its   commencement,   cases   in   which   a    patent 

^^nid  not  have  been  granted,  but  does  not  apj^ly  to  a 

i&7!/feiture  of  the  patent  by  a  breac^h  of  the  terms  upon 

-^^rhB.i^^lx  the  patent  was  granted.     The  Act  says  that,  in 

gtx^stions  as  to  the  breach  of  the  terms,  the  Minister 

slia.ll      settle,  and  it  is  his  duty  to  settle,  any  dispute 

,.^^^i^^^g  under  that  matter.     There  is  no  decision  estab- 

^'^^^^^g  concurrent  jurisdiction. 

Deputy  Minister  decided  that  the  case  should 
before  him,  as  there  was  nothing  to  show  the 
nee  in  law  of  the  concurrent  jurisdiction,  now, 
«  first  time,  invoked  here. 

counsel  for  the  petitioners,  not  being  ready  to 
ce  his  evidence,  the  case  was  adjourned  till 
esday,  the  9th  December,  1885. 

December  9th,  1885. 

!i  proof  adduced  consisted  of  the  record  of  another 

between  the  same  contending  parties,  in  relation 

,^^«Bell  Patent  No.  7,789,— of  the  office  documents 

'^ixig  to  the  three  patents  concerned  in  this  dispute, 

^      the  two  sworn  depositions  of  Messrs.  C.  F.  Sise 

.  T.  Sclater,  manager  an<J  secretary  of  the  Bell 
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1885      Telephone  Company,  taken  by  Mr.  J.  A.  Archibald, 

The      commissioner  appointed  in  that  behalf  in  relation  to 

Telephone  ^  ^^^*  before  the    High   Court   of  Justice,   Chancery 

Manupac-  Division,  for  Ontario,— of  a  number  of  Customs  copies 

^^      '  of  invoices,  certified  by  the  Toronto  Customs  officials, 

The  Bell  of  the  verbal  evidence  of  Mr.  J.  N.  Foster,  instrument 
Telephone 

C!oMFANT  maker,  of  Toronto,  of  Mr.  L.  E.  Simoneau,  electrician  of 
OF  Canada,  ji^j^t^eal,  and  of  Mr.  C.  F.  Sise. 

The  following  is  a  short  analysis  of  the  arguments 
on  both  sides  : — 

Roaf,  for  the  petitioners,  in  substance  said  :  As  re- 
gards Patent  No.  8,026,  the  evidence  shows  that  there 
was  no  attempt  whatever  to  manufacture  a  single  in- 
strument under  this  patent  until  August,  1882, — there 
was  no  attempt  to  even  offer  patent  8,026  to  the  public. 
In  relation  to  patents  Nos.  9,922  and  9,923,  the  Gold  & 
Stock  Telegraph  Company,  who  held  the  two  patents 
at  the  time,  sent  several  instruments  as  models  and 
had  instruments  made  according  to  those ;  but  they  did 
not  specify,  nor  can  the  evidence  identify,  this  manu- 
facture with  these  particular  patents.  The  instru- 
ments manufactured  were  simply  8tami)ed  "T.  A, 
Edison's  Patent."  That  is  not  a  compliance  with  sec- 
tion 49  of  The  Patent  Act  which  requires  the  date  of 
the  patentto  be  stamped  on  every  article  under  a  penalty. 
This  manufacture  comes  down  to  one  instrument  made 
in  two  different  forms.  Extensive  orders  were  given,  and 
there  was  a  public  demand  for  these  instruments, 
they  were  manufactured  during  sixteen  months  at  the 
rate  of  nearly  $1,000  worth  a  month.  When  does  the 
stoppage  take  place  ?  As  soon  as  the  Canadian  Tele- 
phone Company  is  incorporated  and  acquires  all  the 
patents  that  it  can  acquire  ;  the  Bell  Telephone  Com- 
pany comes  in  then  and  we  find  these  instruments 
dropped  out  of  the  way.  They  intended  to  build  up 
a  monopoly,  and  it  led  them  beyond  the  provisions  of 
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Tlie  Patent  Act  in  the  case  of  the  Bell  Patent,  according      1885 
to  the  decision  of  Mr.  Pope,  and  I  submit  that  it  has       thb 
also  led  them  beyond  the  provisions  of  The  Patent  Act  telephone 
in  relation  to  these  other  patents.     As  to  the  importa-  Manufac- 

■  •  *  A     '       1  ii  •  •  a_A*  i*  o  TURING  v^O. 

tion   It  IS  true  there  is  no  importation  of  any  one  ot        ^ 

those    instruments    made.     The  only   importation   is  The  Bell 

■^  Telephone 

one  upon  which  I  do  not  lay   much  stress.     I  do  not  Company 

rely  upon  the  importations  as  being  of  themselves  im-  ^^  '^' 

portations  sufficient  to  upset    these  patents  w^ithout  ^"SJili."!. 

more   proof.      About  the  carbon  button,  it  is  an  es-      

sential  part  of  the  patent,  and  it  w^as  imported,  and  the 
question  arises  w^hether  they  would  have  the  right  to 
import  that  carbon  button.  There  has  never  been  a 
carbon  button  made  in  Canada.  It  lies  with  the  res- 
pondents,  who  assert  that  they  have  complied  with 
the  conditions  of  the  Act,  to  show,  and  to  show  con- 
clusively, that  the  articles  made  by  them,  or  the  parties 
through  whom  they  claim  manufacture,  complied 
with  the  provisions  of  these  patents.  I  submit  that 
we  are  entitled  to  have  the  patent  declared  void  be- 
cause the  i)artie8  did  not  manufacture  the  patented 
article  in  Canada  according  to  the  law. 

Cameron^  Q.  C.   for  the  respondents,  in  substance, 

«^j?ned  :  From  the   evidence    brought    here    by    the 

/^atitioners,  we  find  that,  as  a  matter  of  fact,  the  manu- 

<A4jtvLTe    of    the    instrument,    known   in   commercial 

.  **^^firi^age  as  the  Edison  telephone,  was  commenced 

^^      -A.^ril,  1879,  and  continued  to  the  year  1880  in  Mr. 

^^-^^*^^:i:'8  shops  in  Toronto,  and  that  the  instruments 

^Sfc?OX3ifactured    were   the   result  of  the   patents   con- 

^^ed  in  this  case.     The  manufacture  was  contem- 

.mneous  with  the  petitioning  for  and  obtaining  of 

^ne  two  patents  Nos.   9,922  and  9,923.     As  to  patent 

No.  8,026,  it  is  embodied  in  the  two  others,  which  are 

improvements  in  the   putting   into  operation  of  the 

claims  of  No.  8,026.    No  instruments  were  made  under 
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1B85      the  precise  description  of  the  last  mentioned  patent. 

The       and  after  1880  it  does  not  appear  that  instruments 

i3f-»«I2i,  were  made    after  the  two    other  Edison    patents  in 

Mandfac-  Canada,  for  the  very  simple  reason  that  there  was  no 

^,      '  demand  for  them,  and  that  the  owners  of  these  patents 

The  Bell  j^j^  ^  quantity  of  these  Edison  instruments  on  their 
Telephone  ^  ,     ,     , 

Company   shelves,  of  which  they  could  not,  and  cannot  at  this 

OF   ANAPA.  jQQj^gjjt^  dispose.     The  facts  of  this  case  are  totally 


ofCo«ns«i.  different  from  the  facts  of  the  Bell  Case  (1)  tried  before 
the  Minister  of  Agriculture.  In  the  present  case  the 
petitioners  are  driven  to  the  paltry  importation  of  $12 
worth  of  carbon  buttons,  applied  to  the  manufacture 
of  $15,000  worth  of  instruments,  which  insignificance 
brings  to  memory  the  maxim  de  minimis  non  curat  lex. 
As  regards  "  manufacture,"  its  meaning  is  the  supply  of 
a  demand,  and  when  no  demand  is  made  there  is  no 
breach  of  the  condition  imposed  by  law,  as  ruled  in 
Barter  y.  Smith  (2).  The  case  then  sums  itself  up  to  this, 
that  the  importation  after  the  year  was  a  bagatelle, 
and  no  violation  of  the  spirit  of  the  Act  at  all,  and  I 
submit,  no  violation  even  of  the  letter  of  the  Act ;  that 
the  manufacturing  had  been  going  on  continuously  as 
long  as  the  public  wanted  the  instruments,  and  >V6 
must  assume  that  a  certain  number  of  them  were  im- 
ported during  the  period  when  the  law  allowed  the 
importation.  Between  those  that  were  so  imported 
and  those  that  have  since  been  made  there  has  been  a 
manufacture  of  a  greater  quantity  than  the  public  now 
want ;  there  is  a  lot  of  them  on  hand  comparatively 
useless  and  unasked  for.  I  ask  you  then  to  dismiss 
this  application  on  the  ground  that  the  petitioners  have 
not  established  any  violation  either  of  the  letter  or  of 
the  spirit  of  the  Act. 

Lash,  Q.G.  for  the  respondents,  argued,  in  substance, 

(1)  Reported  ante,  p.  495.  (2^  Reported  ante,  p.  4M. 
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that  in  the  decisiouB  in  Barter  v.  Smith  {!),  aud  the  Belt      i^'' 
Telephone  Case  (2),it  is  establiahed  that  it  is  not  the  mere      tTe 
fact  of  importation,  but  injury  to  home  labor  which  ■j^'^^'"*''''* , 
was  intended  to  be  guarded  against  by  the  legislature.  Masofac- 
The  evidence  in  this  case  is  entirely  out  of  question,   '"'"^''     "' 
it  comes  within  the  class  laid  down  in  those  two  cases  ^^"^  Bhli, 
06  that  which  would  not  avoid  a  patent.    It  is  a  surprise  Oimp  \n\- 
to  hear  counsel  for  the  petitioucra  arguing  that  the"^'"'"'"^'^' 
onus  of  proof  in  this  case  is  upon  the  respondents.  ^"J^.'.'.'.IVl 
"We  hold  a  title  which  is  good  as  long  as  the  contrary 
is  not  proved  against  us,  surely  uot  by  us,  but  by  the 
petitioners,  as  was  ruled  in  Barter  x.  Smith  (1).  This  case 
must  be  treated  as  the  other  cases,  holding  the  law  as 
uot  being  directed  to  matters  of  form  or  minutite,  but 
to  broad  principles,  i.e.,  to  the  articles  invented,  the 
manufacture  and  indastry  in  Canada,  the  maunfac- 
tare  of  the  articles  when  demanded. 

Wood,  for  respondents,  argued  that  such  part  of  the 
argument  of  the  learned  counsel  for  the  petitioners  as 
was  directed  to  establishing  that  the  instrument  man- 
ufactured by  Mr.  Foster,  for  the  patentee,  was  gene- 
rally under  Edison's  patents,  without  referring  to  any 
one  in  particular,  does  not  agree  with  Mr.  Foster's  evi- 
dence, where  it  is  distinctly  stated  that  these  instru- 
ments were  made  under  patents  9,922  and  9,923. 

Roaf,  in  reply,  said,  in  substance,  that  no  attempt 
whatever  was  made  here  in  Canada  to  carry  out  the 
combination  referred  to  in  the  first  patent.  As  to  the 
two  other  patents,  the  question  would  be  as  to  whether 
the  patentee  has  satisfied  the  law  by  manufacturing 
instruments  in  which  all  the  claims  of  the  separate 
patents  are  not  taken  in  and  put  in  operation.  Mr. 
Sise,  who  appeared  for  the  respondents,  cannot  identify 
that  manufacture  with  any  one  of  the  three  patents  ; 

[0  Koported  on(tr,  p.  45S.  (2)  Keporiwl  aiiie,  p.  490. 
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16S5      then,  I   say,  the  onus  of  the  proof  lies  on  the  res- 

Thb      pondents  to  show  what  part  of  the  patents  they  in- 

Tblephonb  ^^'^^^^  ^  maintain.  The  petitioners  come  here  because 

Makufac-  of  a  Chancery  suit  which  is  now  pending  between 

TURING  Co.   .,  .•  •  -I   •    V     j-i  i        J. 

V.  these  very  parties,  in  which  these  very  patents  are  now 
The  Bbll  Jj^  issue,  and  which  the  respondents  are  attempting  to 
Company   use  to  prevent  the  petitioners  in  this  case  manufactnr- 

*  ing  telephones  for  use  in  Canada ;  it  is  a  part  of  their 

^'c^m^i.  policy  to  keep  everything  to  themselves  by  holding  to 
a  dozen  of  different  patents  for  the  sake  of  monopoliz- 
ing the  business.  We  have  proved  that  they  mann* 
factured  something  different  from  the  articles  patented; 
the  witness  who  made  it  is  unable  to  identify  it,  except 
that  he  supposes  it  was  made  under  these  patents. 
They  have  patents  with  80  or  40  different  claims.  They 
do  not  manufacture  any  one  of  those,  but  manufacture 
something  which  is  a  combination  of  these  two  or 
three  put  together  ;  in  reality  they  have  made  some- 
thing which  would  be  the  subject  of  a  new  patent,  be- 
ing new  combinations  of  parts.  The  policy  of  patent 
laws  is  to  favor  new  combinations,  and  not  to  stop  the 
exercise  of  superior  brain  and  push  from  utilizing  in  a 
better  way  the  elements  previously  made  use  of. 

At  the  conclusion  of  the  hearing,  the  Deputy  Minis- 
ter reserved  his  decision  for  a  future  day. 

TACHifi,  D.M.A.,  now  (December  19th,  1885)  rendered 
his  decision. 

It  is  proper,  fir.st,  to  refer  to  the  renewal  of  objections 
against  the  jurisdiction  of  this  tribunal,  and,  especially, 
to  the  new  point  raised,  which  is,  let  it  be  remarked, 
in  contradiction  to  the  absolute  denial  of  compe- 
tency in  this  tribunal.  This  new  exception  is  to  the 
effect  that  the  jurisdiction  possessed  by  this  tribunal  is 
one  concurrent  with  the  jurisdiction  of  the  ordinary 
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in  matters  of  patents  and  in  relation  to  Section      1885 
The  Patent  Act.  The 

<x>urse,  if  it  were  so  that  a  concurrent  jurisdiction  ^^^^^^i 
,  it  would  follow  that  the  court  first  possessed  MANUFi 
question  would  be  the  proper  tribunal  to  adjudi-  ^, 
^mnpon  it,  it  would  be  one  of  the  many  applications  ^hb  Be 
^  maxim — prior  tempore,  potior  jure.  The  point  here  Compai 
to  whether  there  is  or  is  not  concurrent  juris-  ^^   ^^^ 

^^n  ^  ]>eeiiit4 

-***  •  ofVacl 

^  law  leaves  no  possibility  of  doubt  about  the       '   ' 

lotion  of  this  tribunal,  about  this  jurisdiction 

an  exclusive  one,  and  about  its  decisions  being 

and  therefore  binding  on  every  one.    These  three 

.cters  The  Patent  Act  distinctly  establishes  in  the 

£ecti^n,  which  governs  the  matter.    After  reciting 

^1  causes  of  forfeiture,  it  goes  on  enacting  as  to 

lanner  and  way,  and  by  whom,  such  forfeiture  is 

ascertained,  and  declares  in  the  following  terse, 

orative  and  unmistakable  language  : — 

^^ided  always,  that  in  case  disputes  should  anse  as  to  whether  a 
*   has  or  has  not  become  null  and  void  under  the  provisions  of 
'«tion,  such  disputes  shall  be  settled  by  the  Minister  of  Agricul- 
r  his  deputy,  whose  decision  shall  be  final. 

oh  a  clear  enactment  could  not  fail  to  be  sustained 

^e  courts  before   which   an  objection  might   be 

"^  against  it ;  and,  as  a  matter  of  fact,  it  has  been 

stained  by  the  courts  where  the  question  has  been 
^ht  up. 

it  now  argued  that,  in  virtue  of  the  26th  section 

h,e  Patent  Act,  a  concurrent  jurisdiction  is  given  to 

^^^^ary  courts,  whenever  it  is  specially  pleaded  as  a 

er  of  defence  in  suits  for  infringements,  to  declare 
patentee's  rights  forfeited  for  want  of  manufac 
or   for    importation   contrary   to  the   28th  sec- 
^    To  this  contention  the  counsel  for  the  petitioners 
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1886      answered  that  the  26th  section  does  not  refer  to  such 
The      defaults  as  are  mentioned  in  the  28th  section. 

Toronto       rpj^^  geth  section,  however,  most  assuredly,  has  refer- 

Tblbphone  '  '  •'' 

Manupac-  ence  to  such  defaults  as  well  as  to  other  defaults ;  for 
TURING  Co.  j^  ^ayj^_u  g^j^y  f^^  ^^  default,  which,  by  this  Act  or  by 

The  Bell  "  la^vr,  would  render  the  patent  void  ;"  but  it  does  not. 

Company   for   all  that,  give   rise    to   a  concurrent  jurisdiction, 

OF  Canada,  ^j^j^jj^  jg  j^^j.  mentioned  nor  even  hinted  anywhere  in 

or%*ii'Vi.  *^®  ^^*-  ^^  ^^^^  there  are  neither  difficulties  nor 
i»^x^.  cQnfli(>ts  created.  It  is  very  easy  to  reconcile  the  two 
provisions  of  the  statute  in  keeping  with  the  ordinary 
rules  of  law  and  of  procedure.  When  the  forfeiture,  on 
account  of  illegal  importation  or  non-manufacture,  is 
specially  pleaded  as  a  matter  of  defence  in  any  suit  for 
infringement,  it  simply  becomes  a  question  pr&fvdicieUe^ 
which  has  to  be  determined  by  the  arbitrator  appointed 
by  the  law,  whose  decision,  being  final,  is  the  only 
evidence  which  can  be  accepted  to  establish  or  con- 
tradict the  allegation  of  forfeiture  in  the  case.  It 
does  not  vest  the  court  seized  of  the  suit  for  infringe- 
ment with  the  jurisdiction  of  another  tribunal ;  but  it 
resolves  itself  into  a  simple  question  of  the  kind  of 
evidence  which  is  admissible  on  that  specific  point, 
which  evidence,  according  to  The  Patent  Act^  can  only 
be  the  deidsion  of  the  Minister  of  Agriculture  or  his 
deputy. 

The  allegation  of  importation  after  the  expiration  of 
twelve  months  from  the  granting  of  each  of  the  three 
patents  involved  in  this  case,  has  not  been  in  any- 
way sustained  by  evidence.  It  is  not  even  necessary 
to  examine  whether  the  few  articles  imported  after 
twelve  months  from  the  dates  of  any  one  of  these 
patents  could  be  properly,  or  to  what  extent  properly, 
qualified  as  illegal  importations,  for  the  simple  reason 
that  the  insignificance  of  their  total  value  forbids  the 
view  of  their  being  susceptible  of  affecting  in  the  least 
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any  patent.  The  counsel  for  the  petitioners  has,  with  1885 
commendable  good  faith,  admitted  this  in  saying  :  *'  I  the 
"  do  not  rely  upon  the  importations  as  being  of  them-   Toronto 

X  RTiBJP  HONE 

**  selves  importations  sufficient  to  upset  the  patents,  Manufac- 
"  without  more  proof."  '''''^^  ^- 

The  dispute  raised  in  this  case,  as  regards  non-manu-  ^he  Bell 
facture,  must  have  been  so  raised  through  a  misappre-  Company 
hension  of  the  technical  meaning  of  the  word  "manu-^'^^^"^^* 
facture  "  as  employed  in  the  28th  section  of  The  Patent  Jj^jjjjj" 
Act  of  18^2,  unless  it  was  intended  to  rest  exclusively 
on  applying  the  three  refusals  proved  in  the  case  of 
the  Bell  Telephone  (1),  tried  by  the  Minister  of  Agricul- 
ture, to  the  three  patents  aimed  at  in  this  case. 

The  technical  and  legal  meaning  of  the  words— "carry 

on  in  Canada  the  construction  or  manufacture  of  the 

invention  or  discovery  patented  " — is  not  to  be  searched 

for  in  Webster  or  The  Imperial  Dictionary,  but  must 

^^  extracted  from  the  very  matter  itself,  in  accordance 

tvith  the  reason  of  things  and  the  application,  to  the 

^lalxject,  of  the  ordinary  rules  of  legal  interpretation  ; 

i^     X8  not  a  question  of  grammar,  but  of  jurisprudence. 

forfeiture  might  reach  a  patent  for  want  of  manu- 

uring,  when  Canada  is  at  the  same  time  flooded 

t;h  the  patented  article ;  a  patent  might  be  proof 

^"S^^^inst  any  attack  for  non-manufacturing,  when  not  a 

e   one   article  patented    has   been  produced,  or 

^x^anufactured  "  in  the  grammatical  sense  of  the  word. 

I'he  interpretation  of  the  28th  section  is  laid  down 

^*^  Xength  in  the  decision  of  the  case  Barter  v.  Smith  (2). 

"*-  l^«t  interpretation  has  been  sustained  by  several  of  the 

^^i^-hest  courts  in  Canada,  particularly  by  the  Supreme 

^c>xirt  in  the  case  of  SmUh  v.  Goldie  (3) ;  therefore  it  is 

^^^t  necessary  to  enter  here  into  any  further  details  on 

*'^^  ^s  subject. 


c  « 


C  1.)  Reported  ante,  p.  496.  (2)  Reported  ante,  p.  455. 

(3)  9  Can.  S.  C.  R.  46. 
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1885  The  whole  case  then,  as  regards  the  three  patents 

The      here    in    question,  resumes  itself    into  ascertaining 

Telephone  whether  or  not  the  refusals  to  sell  telephones,  which 

Manufac-  have  been  proved  in  the  dispute  raised  against  Bell's 

^,      *  patent,  No.  7,789,  applies  to  Edison's  patents.  No.  8,026, 

mE^^o^NE  ^^^'  ^'^^^  ^^^  ^»^^^'  as  it  is  alleged  by  the  petitioners. 
Company   who  have  filed,  as  sole  evidence  on  this  point,  the  evi- 

oF  Canada.  ^^^^^  produced  in  the  Bell  Case  (1)  before  the  Minister 
or^r!^?!?.  of  Agriculture.  If  it  were  clearly  proved  that  the 
'^  '  refusals  to  sell  which  were  a  part  of  the  defaults  that 
caused  the  forfeiture  of  Bell's  patent  7,789,  were  also 
refusals  to  sell  Edison's  patents,  the  forfeiture  of  the 
last  mentioned  patents  would  have  also  to  be  declared 
as  the  conclusion  of  the  present  dispute. 

The  proof  adduced,  in  Belts  Case  (1),  of  refusal  to  sell 
to  Mr.  Bate,  of  Ottawa,  to  Mr.  Dickson,  of  Montreal,  and 
to  Mr.  Dinnis,  of  Toronto,  was  brought  against  the 
existence  of  patent  No.  7,789,  (Bell's),  and  contributed 
in  part  to  the  avoidance  of  that  patent ;  it  is  evidence 
specifically  concerning  the  patent  mentioned  and  under 
trial  in  another  case ;  therefore  it  cannot  legitimately 
serve  to  destroy  three  other  distinct  patents  (Edison's) 
unless  it  is  specifically  proved  that  the  same  refusals 
which  applied  to  Bell's  one  patent  were  also  extended 
to  Edison's  three  patents.  Nothing  of  the  kind  has 
been  proved  ;  Edison's  patents  are  not  specified  in  the 
declarations  and  correspondence  in  Belts  Case  (1),  and 
nothing  has  been  brought  in  this,  Edison's  Case^  to  assert 
and  establish,  as  a  matter  of  proof,  that  the  said  re- 
fusals applied  to  Edison's  three  patents  on  a  formal 
demand  to  purchase  them.  In  the  absence  of  proof  in 
any  case,  the  legal  presumption  is  in  favor  of  the  main- 
tenance of  the  patent,  and,  in  this  case,  there  is  more 
than  the  ordinary  presumption ;  for  it  is  impossible  to 
reasonably  pretend  that,  in  the  demand  for  telephonic 

(1)  Reported  ante,  p,  495. 
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communication,  the  parties  formulating  that  demand      1^85 
intended  to   purchase  all   the  patented  instruments      the 
owned  by  the  Bell  Telephone  Company,  who  w®^^  xplephonb 
then  proprietors  of  more  than  a  dozen  different  patents.  Manufac- 
Reason  and  justice  force  on  the  conclusion  that  the        '^ / 
proof  adduced  against  Bell's  patent,  without  mention  ^^  ^^^^ 
of  other   patents,  applies  only  to   the  patent  which  Company 
was  on  trial  in  the  case  in  which  that  proof  was  pro-^^'^jf^^^* 
duced,  and  cannot  be  accepted,  in  a  r<mnd-about  way,  J?  Tlih"* 
as  sufficient  to  destroy  the  other  patents  because  they    '*'^'^' 
happen  to  be  owned  by  the  Bell  Telephone  Company 
of  Canada. 

The  several  patents  acquired  by  the  Bell  company 
are  all  for  the  purpose  of  telephonic  communication, 
they  all  make  use  of  the  same  elements  ;  but  they  are 
distinct  combinations,  and  have  a  right  to  stand  as 
separate  inventions.  This  is  a  fundamental  principle 
in  patents  in  all  countries,  there  being  everywhere  a 
great  many  patents  for  combinations  to  an  occasional 
one  for  an  entirely  new  art  or  mechanism. 

Therefore  the  avoidance  of  one  patent  for  a  telephone 
does  not,  by  any  means,  entail  the  avoidance  of  another 
patent  for  a  telephone ;  because  they  stand  as  distinct 
combinations.  Bell's  patent  was  declared  null  and 
void,  by  the  Minister  of  Agriculture,  because  there 
was  ample  proof  of  importation,  in  forbidden  time, 
having  taken  place  to  the  notable  detriment  of  home 
labor,  and  because  there  was  sufficient  proof  of  re- 
fusal to  sell,  which  amounted  to  non-manufacture ; 
while  in  this  {Edison's  Case)  there  is  no  such  proof  as 
applied  to  any  one  of  the  three  Edison's  patents. 

The  efforts  to  prove  that  there  was  not,  for  more 
than  two  years,  any  instrument  made  according  to 
patent  No.  8,026,  that  the  instruments  executed  by 
Mr.  Foster  were  not  the  distinct  articles  patented  in 
patents  9,922  and  9,923,  as  well  as  the  alleged  illegal 
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1886      stamping  of  the  articles  produced,  have  no    bearing 

The      upon  the  points  at  issue.     A  patentee  is  within  the 

rp^^^p^^^g  meaning  of  the  law  in  regard  to  his  obligation  to 

Mandfac-  manufacture,  when  he  has  kept  himself  ready  either 

V.      '  to  furnish  the  patented  article  or  to  sell  the  right  of 

The  Bell  ^sing,  though,  may  be,  not  one  single  specimen  of  the 

Company  article  has  been  produced,  and  he  may  have  avoided 

OP  Canada,  j^jg  ^^^^^^  ^^  refusal  to  sell,  although  his  patent  is 

<!^^.lh",  in  general  use. 
'  In  this  case  there  is  absence  of  the  proof  without 

which  no  patent  should  be  considered  forfeited. 

Therefore.  Thomas  Alva  Edison's  patents  No.  8,026, 
for  telephonic  communication,  No.  9,922,  for  improve- 
ments in  telephones,  and  No.  9,923,  for  improvements 
in  telephones  and  circuits,  have  not  become  null  and 
void  under  the  provisions  of  section  28  of  The  Patent 
Act  of  1S12, 
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all  ibe  rviii*  and  priiilrire^?  vf  *ii  iMTenior  *Ten  if  lh^  nv>\>eli\ 
cvuisu  is  a  tri^Ii^  mocLAn^cftl  vKm^e^  }<rk^viil«\L  in  iW  Ulior  afes«\ 
M»me  eooDuDLU.  ur  other  result  u  yr  -^iaot^i  >ouu  «*at  %iit)Viv^r.) 
from  what  v&s  vbcuined  Wf  re. 
i.  Where  the  iubj'^  of  i  jaieui  i^  a  new  in  mbiiiAUvii  of  oM  doxi^x^s 
the  patentee  caniiut  mipi.trc  such  devices  in  4  mAniifsicture^i  $taie 
and  amply  apply  his  c^<mbinauvn  to  them  in  Oanada  wilhout 
violating  the  prohibit iun  against  impt*rtativni  ciuuainetl  in  »«vUv^n 
28  of  Tfc«  Pat^ni  Act  cf  1^72. 

Petition  to  the  Minister  of  AgricultUTV  for  the 
avoidance  of  Patent  No.  7011,  granted  to  the  respond* 
ents  for  "  The  Hancock  Inspirator  '*  on  January  S4th, 
1877,  on  the  ground  of  non-manufacture  and  illegal 
importation  (1). 


(1)  The  section  of  TKt  Patent 
Act  of  1872,  with  its  amendments^ 
governing  this  case  are  as  follows : 

28.  Every  patent  granted  under 
tlus  Act  shall  be  subject  and  ex- 
pressed to  be  subject  to  the  condi- 
tion that  such  patent  and  all  the 
rights  and  privileges  thereby  grant- 
ed shall  cease  and  detemiine,  and 
the  patent  shall  be  null  and  void,  at 
the  end  of  two  years  from  the  date 
thereof,  unless  the  patentee,  or  his 
assignee  or  assignees,  shall,  within 
that  period  have  commenced,  and 
shall,  after  such  commencement, 
continuously  carry  on  in  Canada 


the  construction  or  manufactun^  of 
the  invention  or  discovery  patent- 
ed, in  such  manner  that  any  per- 
son desiring  to  use  it  may  obtain 
it,  or  cause  it  to  be  made  for  him 
at  a  reasonable  price,  at  somt« 
manufactory  or  establishment  foi 
making  or  constructing  it,  in  Can- 
ada, and  that  such  patent  sliall  U* 
void  if,  after  the  expiration  i>f 
twelve  months  from  the  gi*antin^ 
thereof,  the  patentee,  or  his  as- 
signee or  assignees,  for  the  wliolo 
or  part  of  his  interest  in  the  pat- 
ent, imports,  or  causi«  to  be  im- 
ported into  Canada,  tho  invention 


.v>^ 


■i.t.  I': 


of  F»ctai. 
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1886  The  case  was  heard  before  the  Deputy  Minister  of 

Mi^LL  Agriculture. 

The  ^^^  evidence  consisted  of  Customs  files,  business  cor- 

Hancock  respondence,  statutory  declarations,  and  the  oral  testi- 
Company.  ^^0^7  of  witnesses  heard  before  the  Deputy  Minister 

November  17th  and  December  S2nd,  1885. 
Fleet  for  petitioner  ; 
Tbit  for  respondents. 

Fleet,  in  substance,  argued  as  follows :  The  case  practi- 
cally comes  before  this  tribunal  on  a  reference  from  the 
Superior  Court  of  Montreal,  Mr.  Mitchell,  the  petitioner 
here,  having  been  sued  by  the  Hancock  Company  for 
infringement  of  their  patent,  to  the  amount  of  |5,0O0, 
pleaded,  besides  other  grounds  of  defence,  the  forfeitixre 
of  the  said  patent  on  account  of  illegal  importation  and 
non-manufacture  in  the  terms  of  the  28th  section  of  The 

for  which  the  patent  is  granted  ;  3.  The  Commissi  oner  may  grant 
and  provided  always,  that  in  case  to  the  patentee  or  his  aasignee  or 
disputes  should  arise  as  to  whether  assignees  for  the  whole  or  any  part 
a  patent  has  or  has  not  become  of  the  patent,  an  extension  for  a 
null  and  void  under  the  provisions  further  period  of  time,  not  exceed- 
of  this  section,  such  disputes  shall  ing  one  year  beyond  the  twelve 
be  settled  by  the  Minister  of  Agri-  months  limited  by  the  first  para- 
culture  or  his  deputy,  whose  deci-  graph  of  this  section,  during  which 
sion  shall  be  final.  The  Patent  Act  he  may  import,  or  cause  to  be  im- 
of  1872,  sec.  28.  ported  into  Canada,  the  invention 
2.  Whenever  a  patentee  has  been  for  which  the  patent  is  granted  : 
unable  to  carry  on  the  construction  Provided,  that  the  patentee  or  his 
or  manufacture  of  his  invention  assignee  or  assignees  for  the  whole 
within  the  two  years  hereinbefore  or  any  part  of  the  patent,  shall 
mentioned,  the  Commissioner  may,  show  cause  satisfactory  to  the 
at  any  time,  not  more  than  three  CommiBsioner  to  warrant  the 
months  before  the  expiration  of  granting  of  such  extension  ;  but 
that  period,  grant  to  the  patentee  no  extension  shall  be  granted,  un- 
a  further  delay  on  his  adducing  less  application  be  made  to  the 
proof  to  the  satisfaction  of  the  Commissioner  at  some  time  within 
Commissioner  that  he  was  for  rea-  three  months  before  the  expiry  of 
sons  beyond  his  control  prevented  the  twelve  months  aforesaid  or  any 
from  complying  with  the  above-  extension  thereof.  The  Patent  Act 
mentioned  condition.  The  Patent  of  1872,  as  amended  by  45  Vic.  c. 
Act  of  1872,  as  amended  by  38  Vic.  22  s.  1. 
e.  14  s.  2. 
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Patent  Act.    This  special  pleading  was  met  by  a  de-      i^^^ 
mnrrer  to  the  effect  that  the  nullity  caused  by  violation  Mitchell 
of  the  28th  section  of  The  Patent  Act  cannot  be  tried      .p^'^ 
by  any  other  court  than  that  of  the  Minister  of  Agri-  Hancock 
culture.     Upon  which  exception  Mr.  Mitchell  applied,  compamy. 
to  Mr.  Justice  Mathieu,  to  stay   the  proceedings,  in  j^^^^^^^^ 
order  to  obtain  a  decision  from  this   tribunal  which  •' ^^21!!!***'* 
might  be  introduced  into  the  record.    The  application 
was  allowed  by  the  judge. 

We  have,  by  the  evidence  produced  in  this  case,  so 
clearly  demonstrated  that  large  and  continuous  impor- 
tations were  made  by  the  patentee  and  his  legal  repre- 
sentatives, and  that  the  patented  article  was  never 
entirely  manufactured  in  Canada,  that  I  have  really 
very  little  to  say,  unless,  perhaps,  in  replying  to  my 
learned  Mend  on  the  other  side.  In  the  case  of  Barter 
V.  Smith  (1),  and  the  Bell  Company  telephone  cases  (2), 
all  the  ix>ints  that  can  possibly  arise  have  been 
clearly  defined.  A  case  of  this  kind  narrows  itself  down 
to  matters  of  fact,  and  the  matter  of  fact  is  whether  the 
importations  were  made  subsequent  to  the  term  al- 
lowed by  the  Act,  or  whether  they  were  not.  I  submit 
that,  by  Mr.  Fatten 's  evidence  and  the  correspondence 
between  the  owners  of  the  patent  and  Mr.  Patton,  their 
agents  for  a  time,  we  have  demonstrated  that,  after  the 
expiration  of  the  delay,  extensive  importation  of  the 
invention  actually  took  place,  and  that  there  was  a 
decided  intention  shown  to  supply  the  demand  for  the 
article,  to  any  extent,  by  means  of  importations.  We 
have,  furthermore,  proved  that,  within  two  years 
of  the  present  time,  680  inspirators  were  imported 
in  parts,  to  be  simply  put  together  in  Canada,  for  the 
purpose  of  vending  and  selling  them  to  the  Canadian 
public.  The  affidavits  produced  by  the  respondents  in 
the  case  are,  virtually,  an  admission  of  the  facts  alleged 

(1)  Reported  antey  p.  455.  (2)  Reported  anUy  pp.  495,  524. 
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1886      by  the  petitioner,  facts  which  cannot  be  for  a  moment 

HiTCHELL  denied.    The  proof  is  so  conclusive  that  it  is  unneces- 

J^-        sary  for  me  to  say  any  more.    We  are  willing  to  rely 

Hancock  wholly  on  the  point  of  illegal  importation. 

^Comp^y!^      ^**^»  argued,  in  substance,  that  the  patentee  and  his 

assignees  had  done  all  they  could  to  comply  with  the 

••^  <-o«"*»'-  requirements  of  section  28  of  The  Pateni  Act,  and  had  ac- 
tually kept  themselves  within  the  provisions  of  that 
section  of  the  statute.  The  patent  bears  date  the  24th 
January,  1877.  The  affidavits  filed  by  respondents 
establish  that  James  Morrison,  of  Toronto,  commenced 
the  manufacture  of  the  invention  in  Canada  on  the 
21st  day  of  January,  1879,  being  within  two  years  from 
the  date  of  the  patent,  and  had  ever  since  continnonsly 
carried  on  in  Canada  the  manufacture  thereof  accord- 
ing to  law,  in  such  a  way  that  the  petitioner  could 
have  obtained  the  article  at  siich  a  reasonable  price  as 
to  have  been  able  to  make  a  fair  profit  upon  the  resale. 
In  the  month  of  November,  1880,  the  firm  of  Stevens, 
Turner  &  Burns,  of  London,  Ontario,  obtained  a  license 
to  manufacture,  and  did  manufacture,  the  invention 
until  December,  1882,  when  they  abandoned  their 
license  and  transferred  their  stock  to  the  respondents 
by  delivering  the  same  to  their  agent  at  Montreal,  Mr. 
Betton.  The  respondents,  in  1888,  made  a  new  arrange- 
ment with  Morrison,  already  mentioned,  by  which 
they,  the  respondents,  agreed  to  purchase  the  patented 
article  manufactured  in  Canada  by  Morrison  at  the 
ra*o  of  no  less  than  500  in  every  year— an  arrangement 
which  has  ever  since  been  and  is  now  in  force. 

The  owners  of  the  patent  have  never  received  any 
demand  for  license  to  manufacture  from  the  petitioner, 
nor  any  other  person  except  the  said  Morrison,  and 
Stevens,  Turner  &  Burns,  and  they  have  never  refused 
to  sell  the  patented  invention  to  anyone.  Therefore, 
the  pretension  of  the  petitioner  that  the  respondents, 
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patent  is  forfeited  by  reason  of  non-mannfacture  should      ^^^^ 
be  declared  unfounded.  Mitchell 

In  considering,  next,  the  allegation  that  the  patent      ^^*^ 
had  been  forfeited  by  reason  of  illegal  importation,  it  is   Hancock 

TlfSPIIlATOR 

necessary  to  point  out  the  nature  of  the  invention,  compakt. 
The  invention  in  question  is  a  combination  of  two  old  ^r^^fnt 
and  well  known  sets  of  apparatuses.  One  of  them  is  •«^*]^»**- 
used  to  raise  the  water,  and  is  called  in  the  specifica- 
tion *'  the  lifting  injector,"  and  is  also  known  by  the 
name  of  "ejector."  Such  an  instrument  was  invented  in 
England  as  far  back  as  1806 ;  in  the  form  used  in  the 
patent  here  in  question,  it  was  invented  by  Mr. 
Hancock,  and  patented  in  the  United  States  under  No. 
86,152  in  January,  1869.  The  other  element  or  ap- 
paratus is  used  to  transmit  the  water  to  the  boiler,  and 
is  known  under  the  name  of  "injeclor."  This  instru- 
ment was  invented  in  France  by  Mr.  G-iffard,  and 
patented  in  Europe  in  1858,  and  in  the  United  States 
in  1860.  Prior  to  Hancock's  invention,  here  in  ques- 
tion, each  of  these  elements  was  used  by  itself,  or  in 
other  combinations,  and  both  are  so  used  to  the  present 
day.  The  invention  of  the  patent  No.  7011  has  been 
accomplished  by  a  new  arrangement  or  combination 
of  these  two  elements.  To  apply  the  combination, 
which  is  intended  for  stationary  boilers,  to  locomotive 
boilers,  a  different  system  of  valves  and  levers  is  used  ; 
those  used  in  the  Hancock  locomotive  inspirators,  as 
originally  constructed,  were  invented  by  Mr.  Park,  and 
patented  in  the  United  States,  and  those  used  for  loco- 
motive inspirators  more  recently  constructed  were 
patented,  in  Canada,  by  J.  T.  Hancock  in  1881. 

The  respondents  admit  that  they  imported  locomo- 
tive inspirators  embodying  Park's  and  Hancock's 
last  mentioned  invention,  but  they  maintain  that  this 
does  not  entail  the  forfeiture  of  patent  No.  YOll ;  be- 
cause, as  established  by  the  affidavits,  the  machines 
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1886      imported  were  not  the  invention  patented  under  patent 

Mitchell  No.  *7011,  for  the  reason  that  if  the  levers  and  valves 

r^'       which  constituted  Park's  invention  (not  patented  in 

Hancock  Canada)  as  used  in  the  first  form  of  the  machine,  were 

Xnspirator 

Company,  removed,  there  remained  nothing  but  barrels  and  jets 
Ar"^ent  ^^  themselves  wholly  inoperative  for  any  purpose.  The 
ofcouiw>i.  sj^jne  Q^j^  jje  said  in  relation  to  the  Hancock's  invention 
of  1881,  patented  in  Canada,  inasmuch  as  valves,  con- 
nections and  means  of  operating  these  elements  would 
have  to  be  supplied  to  obtain  the  result  sought  for. 
The  patents  of  1881,  No.  12,984  and  No.  13,08'7,  Mr. 
Hancock  had  abandoned,  and  what  was  imported  as 
locomotive  inspirators  were  the  old  elements,  Park's 
invention  and  the  Hancock's  inventions,  patented  in 
1881,  and  not  the  subject-matter  of  patent  No.  7011. 

As  to  the  stationary  inspirators,  three  series  of  ship- 
ments are  referred  to  by  the  petitioner.  1st,  to  Fair- 
banks &  Company,  through  Air.  Patton ;  2nd,  to  Stevens, 
Turner  &  Burns,  and  3rd,  to  J.  M.  Betton.  The  ship- 
ments made  to  Fairbanks,  after  the  legal  delay,  were 
of  a  few  articles,  very  nearly  all  "  locomotive  injectors," 
and  were,  moreover,  made  for  the  purpose  of  creating 
a  market.  It  is  to  be  remarked  also  that  the  "stationary 
inspirators"  are  made  in  fifteen  different  sizes  at  least, 
requiring  for  each  size  special  expensive  tools.  The 
shipments  to  Stevens,  Turner  &  Burns  consisted  of 
certain  parts,  particularly  jets  and  barrels  made  to  help 
the  manufacture  of  the  article  in  Canada,  inasmuch  as 
neither  these  licensees  nor  any  other  person  were  will- 
ing to  undertake  the  manufacture  ot  such  parts. 

As  to  the  shipments  made  to  James  M.  Betton,  it 
appears  that  they  consisted  of  a  number  of  parts  which 
had  to  be  worked,  combined  and  adjusted,  in  order  to 
construct  a  number  of  stationary  inspirators.  The  res- 
pondents submit  that  the  importation  of  these  parts 
cannot  entail  forfeiture  of  patent  No.  tOll,  inasmuch 
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a8  the  parts  are  old  and  well  known  elements,  requir-      i^^^ 

ing  to  be  combined,  conpled  and  adjusted,  to  become  Mitchell 
the  invention  of  the  said  patentee ;  inasmuch  as  they       ,p^^ 

could  be  used  for  the  separate  instruments  known  as  Hancock 

IlTBPI  It  ATOR 

ejector  and  injector ;  inasmuch  as,  all  the  time,  Morris-  Compamt 
on  was  manufacturing  all  sizes  of  stationary  inspira-  ^—^, 
tors,  as  did  also  Stevens,  Turner  &  Bums ;  inasmuch  ^^  ^^*"'^'' 
as  respondents  never  intended  to  injure  the  manufac- 
turing interest  of  Canada,  as  is  shown  by  them  under- 
taking to  purchase  500  of  the  patented  articles  from 
Morrison  ;  inasmuch  as,  all  through,  they  acted  in  good 
faith  under  legal  advice,  believing  themselves  to  be 
within  the  purview  of  the  law. 

The  case  is  different  from  the  Bell  Telephone  case  (1); 
but  resembles  a  French  case  referred  to  in  Barter  v. 
Smith,  the  case  of  War  lick  c.  Pecquet^  which  is  reported 
in  Dalloz  (2). 

Mr.  Dalloz,  in  his  Repertoire,  verbo  "Brevets  d'inven- 
tion,"  No.  26*7,  commenting  on  this  arrSty  says:— "II 
"  est  evident,  en  effet,  que  quand  Tinvention  a  pour 
"  objet,  non  la  fabrication  d'un  nouveau  mecanii^me, 
"  mais  Tapplication  nouvelle  d'un  mecanisme  connu, 
"  il  suffit  que  le  brevete  fasse  cette  application  en  France, 
"  pour  qu'il  y  exploite  reellement  sa  decouverte,  et  satis- 
**  fasse  ainsi  au  vobu  de  la  loi,  bien  qu'il  tire  de  I'etran- 
"  ger  les  machines  necessaires  a  cette  exploitation.  Ce 
"  que  la  loi  interdit,  c'est  de  faire  fabriquer  a  Tetranger 
''  des  objets  semblables  d  ceux  qui  sont  f^arantis  par  le 
"  brevet ;  or,  dans  Tespece,  les  machines  que  le  brevete 
"  fait  venir  de  Tetranger,  n'etant  pas  Tobjet  du  brevet, 
"  nesont  pasgaranties  par  lui ;  la  disposition  qui  nous 
"  occupe  leur  est  done  6trangere." 

I  will  remark  in  conclusion  that  it  seems  hard,  after 
the  company  trying  so  many  years  to  introduce  this 

(1)  Reported  an <«,  p.  495.  (2)  Jurisprudence  CJouerale,  1^46, 

j)artie  2,  pages  194  et  195. 
35 
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1886      invention  into  the  country,  that  the  patent  should  be 

MiTc^LL  set  aside,  at  the  suggestion  of  somebody  who  has  sat 

*•        all  the  time  watching  the  efforts  of  the  owners  of  the 

Hancock  patent  until  they  have  made  it  a  success.    The  res- 

CoMPANYf  pondents,  therefore,  feel  that  they  can  with  confidence 

.  leave  their  fate  in  the  hands  of  this  paternal  tribunal. 

of  co«n»»i.  Fleet,  in  reply,  argued  that  although  willing  to 
rely  on  illegal  importation  alone,  the  petitioner 
could  rely  solely  on  the  point  of  non-manufacture. 
By  referring  to  the  evidence  and  correspondence  of 
Mr.  Fatton,  it  is  clearly  seen  that  up  to  the  year  1880 
he  was  the  only  representative  of  the  patentee  in 
Canada,  and  that  the  manufacturing  which  com- 
menced shortly  before  that  time  was  begun  in  in- 
fringement of  the  patent.  Taking  the  affidavit  of  Mr. 
Howe  and  the  deposition  of  Mr.  Betton,  together  with 
the  deposition  and  letters  of  Mr.  Fatton,  it  is  clearly 
established  that  Morrison's  manufacturing,  up  to  the 
agreement  of  1881,  was  a  case  of  infringement  of  the 
patent  and  not  a  compliance,  by  the  owners  of  the 
patent,  with  the  requirements  of  the  law. 

A  certain  amount  of  stress  was  laid  upon  the  fact 
that  the  locomotive  inspirator  is  not,  as  alleged,  cov- 
ered by  the  patent ;  but  in  Mr.  Patton's  deposition  ^we 
see  that  all  the  imported  articles  sold  by  him  (Mr.  Fat- 
ton) were  stationary  inspirators ;  he  had  nothing  to  do 
with  the  others.  Again  the  680  inspirators  imported 
in  parts  and  put  up  by  Mr.  Betton  were  all  stationary 
inspirators.  The  intention  of  the  respondents,  as  it  is 
clearly  shown,  was  to  supply  the  Canadian  market  to 
any  amount  they  could  with  imported  inspirators,  and, 
as  a  matter  of  fact,  they  did  supply  the  Canadian  mar- 
ket with  articles  imported  either  in  whole  or  in  parts. 
It  was  sought  to  be  established  that  the  machine  in  ques- 
tion is  composed  of  two  machines  known  and  in  use 
for  a  long  time.    The  invention  in  question  is  a  new 
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combination  and  the  patent  is,  consequently,  a  patent      18^6 
for  a  combination,  it  stands  as  such  as  covering  the  Mitchell 
invention  and  for  the  performance  of  the  functions       J^ 
described  in  the  specification.     As  decided  in  the  Bell  Hancock 
Telephone  case  (1),  the  importation  of  the  elements  of  company.^ 

the  combination  to  serve  in  the  combination  was  the  ^  

importation  of  the  patented  combination.  of  connnn. 

I  submit  that,  by  the  evidence  produced,  under 
none  of  the  administrative  regimes  during  which  the 
patented  articles  were  supplied  to  Canadians,  have 
these  articles  been  manufactured  in  Canada;  all  the 
machines  sold  were  imported  either  in  whole  or  in 
part,  under  Mr.  Patton's  rigime,  under  Messrs.  Stevens, 
Turner  &  Burns'  rigimey  and  under  Mr.  Betton's 
regime^  to  within  two  years  of  the  present  time.  Under 
the  facts  which  have  been  produced,  I  submit  that 
the  prayer  of  the  petition  should  be  granted,  and, 
moreover,  I  would  strenuously  urge  that,  considering 
the  flagrant  nature  of  the  contravention  of  the  law,  the 
costs,  which  are  prayed  for  in  the  i)etition,  should  be 
awarded  against  the  respondents. 

Tache,  D.M.A.,  now  (January  22nd,  1886)  rendered 
his  decision. 

In  this  case  the  question  of  importation  is  the  only 
one  which  really  appears  to  be  involved.  There  is  no 
proof  that  at  any  time  the  patentees  have  refused  to 
sell  or  license  iheir  invention ;  far  from  it,  they  seem 
to  have  always  been  anxious  that  its  manufacture 
should  be  carried  on  by  somebody  in  Canada,  under 
license  or  on  payment  of  a  fair  royalty,  at  the  same 
time  that  they  have  shown  themselves  determined  to 
push  the  sale  of  their  patented  articles,  even  to  the  alter- 
native of  supplying  the  Canadian  markets  by  importa- 
tion.    The  injury  to  home  labor,  in  this  case,  comes  not 

(1)  Reported  ante^  p.  495. 
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1886  under  the  head  of  non-manufacture,  but  under  the  title 
MiT^LL  of  imi>ortation,  because  to  the  extent  that  imported 

The  articles  have  been  introduced  into  Canada,  to  that 
Hancock  extent  the  manufacturing  industry  of  the  country  has 

Tnspt  r  ator 

Company,  been  deprived  of  the  advantage  intended  to  be  secured 
^~7T      by  the  28th  section. 

^d.TkaI^*  It  is  not  necessary  to  sift  the  technical  question  as 
to  whether  the  locomotive  inspirators  imported  were 
the  inventions  of  Hancock's  patents  No.  12,934  and 
No.  18,087,  which  the  patentee  has  forsaken,  or  some 
other  invention,  and  not  the  invention  of  patent  No. 
7011,  the  subject  matter  of  the  dispute  ;  for  the  reason 
that  the  importation  of  the  stationary  inspirators,  about 
which  there  could  not  be  any  such  problem  raised,  is 
of  sufficient  importance  to  decide  the  fate  of  this  dis- 
pute. 

Patent  No.  7011  was  granted  on  the  24th  January, 
1877 ;  therefore,  the  year  during  which  the  imiK>rta- 
tion  of  the  invention  was  allowed  by  law  expired 
with  the  24th  day  of  January,  1878.  It  is  clearly 
proved  that  the  importation  did  continue  after  the 
latter  day,  till  within  two  years  of  the  present  contest. 
At  times  the  importation  consisted  of  the  article 
brought  in  in  its  complete  state,  in  small  numbers ;  at 
times  it  consisted  of  the  articles  introduced  in  parts, 
in  some  instances  all  the  parts  to  be  simply  put  up  in 
Canada,  in  other  instances  of  only  some  of  the  parts ; 
the  aggregate  of  such  importations  amounting,  so  far 
as  the  evidence  goes,  in  number  to  many  hundreds  of 
the  patented  apparatus,  in  value  to  many  thousand 
dollars'  worth. 

It  is  argued  that  inasmuch  as  the  patent  covers  an 
invention  which  consists  of  a  new  combination  of  old 
elements,  the  importation  of  the  elements  in  their  sepa- 
rate state  is  not  the  importation  of  the  invention.  This 
is  opposed  to  the  very  nature  of  things,  as  admitted  in 


r 
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all  countries  in  matters  of  patents.     A  new  combina-      1886 

tion  of  known  elements  is  an  invention  to  all  intents  Mitchell 

and  purposes,  and  as  such  is  patentable  and  confers       .j!^^ 

on  the  person  havincr  devised  such  new  combination  Hancock 

Inspirator 
the  rights  and  privileges  of  an  inventor,  even  if  the  Company. 

novelty  consisted  in  a  trifling  mechanical  change,  ^^;^.„ 
provided,  in  the  latter  case,  some  economical  or  other  %'!m!'a!^' 
result  is  produced  someway  different  from  what  was 
obtained  before.  The  combination  then  is  the  inven- 
tion, and,  when  patented,  is  the  essence  of  the 
patent ;  it  must  be  taken  as  a  whole,  not  the 
elements  as  several  things  to  be  separately  discussed, 
and  the  combination  another  thing,  but  the  elements 
as  combined,  one  thing,  to  stand  with  all  the  privileges 
conceded  by  law,  and,  reciprocally,  with  all  the  obli- 
gations imposed  on  all  patentees.  The  manufacture  of 
a  combination  is  the  producing  of  the  elements  as  com- 
bined, in  the  sense  applied  to  the  word  manufacture ; 
the  importation  of  the  combination  is  the  introduction 
of  the  elements  as  combined,  to  perform  the  functions 
described  in  the  patent  and  in  the  manner  described, 
totally  irrespective  of  the  existence  of  other  combina- 
tions of  the  same  elements,  whether  patented  or  not 
patented.  Consequently,  if  Nicholson's  ejector  of  1806, 
now  of  the  public  domain,  if  &iffard's  injector  of  1868, 
also  now  public,  if  Hancock^s  apparatus  of  1869  or  of 
1881,  are  imported,  to  be  used  as  such,  they  do  not  af- 
feet  patent  No.  *7011 ;  but  if  the  elements  made  use  of 
in  these  mechanisms  are  imported  as  constituents  of 
the  combination  secured  by  the  said  patent,  and  to  be 
used  as  such,  this  importation  is  the  importation  of  the 
patented  article ;  because,  in  the  same  way  that  a  new 
combination  of  known  elements  is  entitled  to  the  pro- 
tection granted  by  a  patent,  in  the  same  way  it  is 
subject  to  the  conditions  to  which  all  patents  are  sub- 
jected. 
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1*^*^  The  counsel  for  the  respondents  invokes,  in  support 

Mitchell  of  his  contention,  a  celebrated  judgment  of  the  Court 
,j^  of  Appeal,  in  France  (I),  referred  to  in  the  decision  in  the 
Haxock  R  case  of  Barter  v.  Smith  (2),  but  it  does  not  apply,  in  specie, 
CoMPAKT.  ^  ^^6  present  case.  This  judgment,  on  the  strength 
■rr7tii7*a  ®^  ^^  being  a  bienjugi^  has  become  a  part  of  universal 
*».!■*%*'  jurisprudence.  The  French  patent,  in  the  case  of  Warlick 
e.  Pecquet  (1),  was  not  for  a  new  combination  of  known 
mechanical  elements  at  all ;  it  was  for  a  new  article  of 
manufacture,  an  artificial  combustible  made  in  the 
shape  of  bricks  {briquettes)^  for  the  manufacture  of 
which  a  well  known  machinery,  described  in  the  spe- 
cification, was  applied.  The  patentee  had  introduced 
into  France  a  few  samples  of  the  patented  article, 
amounting  to  a  trifling  value,  and  the  essential  parts 
of  the  machinery  to  proceed  with  the  manufistcture  of 
his  briquettes.  The  court  of  the  first  instance,  mistak- 
ing the  nature  of  the  invention  and  otherwise  miscon- 
struing the  whole  affair,  had  decided  that  the  patent 
had  become  void  on  account  of  importation  after 
the  expiration  of  the  delay  granted  by  the  law ;  an 
appeal  was  interjected,  and  the  judgment  of  the 
court  of  first  instance  was  quashed,  the  superior 
tribunal  deciding  that  the  imporiation  of  a  few 
patented  articles  as  samples  was  no  importation 
in  the  meaning  of  the  law,  and  that  the  importa- 
tion of  the  machinery  to  manufacture  the  patented 
article  cannot  affect  the  patent ;  in  the  translated 
words  of  Dalloz,  commenting  on  that  decision — "  the 
''  machines  introduced  from  the  outside,  not  being 
''  guaranteed  by  the  patent,  the  exigencies  of  the  law 
"  are  foreign  to  them." 

In  the  present  case  the  importation  of  the  invention 
itself  lasted  for  several  years  of  the  existence  of  the 

(1)  Cited  auU^  p.  7A7t,  (2)  Reported  arU«,  ]».  455. 
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patent,  till  a  comparatively  recent  date,  covered  a  large       ^^^ 
number  of  the  patented  articles  and  amounted  in  the  Mit^ll 
aggregate  to  a  large  sum,  many  thousands  of  dollars.       r^ 
"  It  seems  hard,"  says  the  counsel  for  respondents,  "after  Hancock 
"  the  company  trying  so  many  years  to  introduce  this  company. 
"  invention  into  the  country,  that  the  patent  should  be   ^^[J^.^ 
"  set  aside."    It  is,  undoubtedly,  very  hard ;  if  it  were  ®dSa**' 
a  matter  of  sympathy  or  of  sentiment  in  all  probability 
the  patentee  would  continue  to  enjoy  the.  privileges  to 
which  inventors  are  so  well  entitled ;  but  it  is  a  matter 
of  the  fulfilment  of  obligations  and  administration  of 
the  law,  in  a  case  where  no  legitimate  doubt  can  come 
to  the  rescue  of  the  patent. 

As  regards  that  part  of  the  petition  of  the  petitioner 
which  asks  for  costs,  the  answer  is  that  there  is  no 
awarding  of  costs  to  parties  coming  before  this  tri- 
bunal. 

Therefore,  John  Theobald  Hancock's  patent,  No. 
7011  for  an  "  Inspirator,"  has  become  null  and  void 
under  the  provisions  of  section  28  of  The  Patent  Act  of 
1872. 
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1887      J.  A.  WRIGHT  AND  W.  C.  H  IBB  A  RD...  Petitioners; 

^^'  AND 

THE  BELL  TELEPHONE   COM- J     t>  eo^^.,  ,iarr« 
PANY  OF  CANADA \     ^^kspondents. 

llui  Patent  Act  (  R,  S,  G,  c.  Gl  «.  37 ) — Construction — ImpoHatwn  of 
hwention  in  ]9arts. 

Ti»  bring  an  Lm2>ortation  by  the  |>atentee  within  the  prohibition  of 
section  37  of  21ie  Patent  Act  (R.S.C.  c.  Gl)  it  is  necessary  that  it 
consist  of,  or  affect,  the  particular  invention  in  resi)ect  of  which 
the  (latent  has  been  granted. 

1  HIS  is  an  application  by  the  petitioners  for  a  decla- 
ration that  three  patents  for  telephones  hereinafter 
mentioned,  granted  to  Thomas  Alva  Edison  and  now 
owned  by  the  respondent  company,  are  void,  because 
of  the  importation  thereof  after  the  expiration  of  the 
twelve  months  from  the  date  of  the  granting  of  such 
patents  respectively  (1). 

(1)    Reporter's  Note.  —  The  cause  it  to  be  made  for  him,  at  a 

following  are  the  provisions   of  reasonable  price,  at  some  maniifac- 

The  Patent  Act   (R.S.C.    c.    61.)  tory  or  establishment  for  making 

governing  the  case.  or  constructiiig  it  in  Canada, — ^and 

Sec.   37. — Everx*^  patent  grant-  that  such  patent  shall  be  void  if, 
ed,  under  this  Act,  shall  be  subject  after    the    expiration    of    twelve 
and  be  expressed  to  be  subject  to  months  from  the  granting  thereof, 
the  condition  that  such  patent  and  the  patentee  or  his  legal  represen- 
all  the  rights  and  privileges  there-  tatives  or  his  assignee  for  the  whole 
by  granted  shall  cease  and  deter-  or  a  part  of  his  interest  in  the  pa- 
mine,  and  that  the  patent  shall  be  tent  imports  or  causes  to  be  im- 
null  and  void  at  the  end  of  two  ported  into  Canada,  the  invention 
years  from  the  date  thereof,  unless  for  which  the  patent  is  granted; 
the  patentee  or  his  legal  represen-  and  if  any  dispute  arises  as   t« 
tatives,  within  that  period,  com-  whether  a  patent  has  or  has  not 
mence,  and,  after  such  commence-  become  null  and  void  under  the 
mcnt,   continuously   cany  on   in  provisions  of  this  section,  such  dis- 
Canada  the  construction  or  manu-  pute  shall  be  decided  by  the  Min- 
facture  of  the  invention  patented,  ister  or  the  deputy  of  the  Minister 
in  such  manner  that  any  person  of  Agriculture,  whose  decision  in 
dosirinf;  to  use  it  may  obtain  it,  or  the  matter  shall  be  final  : 
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« 

Of  the  impeached  patents,  No.  8,026  was  issued  on      1^87 
the  20th  of  October,  1877,  and  Nos.  9,922  and  9,928  on    Wwght 
the  1st  May,  1879.    The  three  patents,  which,  for  con-  rpj^/^j^j^j 
venience,  are  referred  to  as  the  Edison  patents,  wereTKLBPHONE 
assigned  to  the  Gold  and  Stock  Telegraph  Company  on  opq^i^^d^ 
the  12th  of  November,  1880 ;  by  the  latter  company  to  ^^^j;^  ^^ 
the  Canadian  Telephone  Company  on  the  14th  Decem-    *'5S!' a.*' 
her,  1880,  and  by  the  Canadian  Telephone  Company 
to  the  respondent  company  on  the  5th  of  July,  1882. 

March  2nd,  3rd  and  4th,  1887. 

Christie,  Q.O.,  Archibald,  Q.  C.  and  Roaf  for  peti- 
tioners ; 

Lash,  Q.C.  for  respondents. 

The  Honourable  John  Carling,  Minister  of  Agri- 
culture, now  (May  9th,  1887)  rendered  his  decision. 

The  petition  contained  a  charge  of  failing  to  manu- 
facture, but  petitioners'  counsel  in  opening  the  case 
stated  that  they  relied  solely  on  the  importation  con- 
trary to  law,  and  no  evidence  of  failure  to  manufacture 
was  offered. 

2.  Whenever  a  patentee  has  been  not  exceeding  one  year,  beyond 
unable  to  cany  on  the  construe-  the  twelve  months  limited  by  this 
tion  or  manufacture  of  his  inven-  section,  during  which  he  may  im- 
tion  within  the  two  years  herein-  port  or  cause  to  be  imported  into 
beforementioned,  the  commission-  Canada  the  invention  for  which 
er  may,  at  any  time  not  more  than  the  patent  is  granted,  if  the  paten- 
three  months  before  the  expiration  tee  or  his  legal  representatives,  or 
of  that  term,  grant  to  the  patentee  assignee  for  the  whole  or  any  part 
an  extension  of  the  term  of  two  of  the  patent,  show  cause,  satisfac- 
years  on  his  proving  to  the  satis-  tory  to  the  commissioner,  to  war- 
faction  of  the  commissioner  that  rant  the  granting  of  such  exten- 
he  was,  for  reasons  beyond  his  sion  ;  but  no  extension  shall  be 
control,  prevented  from  comply-  granted  unless  application  is  made 
ing  with  the  above  condition  :  to  the  commissioner  at  some  time 

3.  The  commissioner  may  grant  within  three  months  before  the 
to  the  patentee,  or  to  his  legal  re-  expiry  of  the  twelve  montlis 
presentatives  or  assignee  for  the  aforesaid,  or  of  any  extension 
whole  or  any  part  of  the  patent,  thereof.  —  35  V.  c.  26  s.  28  ; — 38 
an  extension  for  a  further  term  V.  c.  14  s.  2  ; — 45  V.  c.  22  s.  1. 
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1887  At  the  conclusion  of  the  evidence  submitted  by  the 

Wright    petitioners  its  effect  was  discussed  by  counsel  for  the 

The  Bell  ^^sp^^^dent  and  petitioners,  respectively,  and  I  decided 

Telephone  to  consider  the  case  as  then  presented  on  the  under- 

Ooif  PANY 

OF  Canada,  standing  that,  if  I  came  to  the  conclusion  that  it  was 

iiMitoiMi  or  sufficient  to  justify  a  declaration  that  the  impeached 

*^5il*A^'    patents  were  void,  I  would  afford  the  respondent  com- 

pany  an  opportunity  of  meeting  such  case  by  any 

evidence  which  they  might  desire  to  bring  forward. 

No  act  of  importation  by  any  person  or  company 
other  than  the  respondent  company  was  complained 
of,  but,  as  it  appeared  from  the  evidence  that  the  res- 
pondent company  used  the  patents  of  the  Canadian 
Telephone  Company  by  their  license  and  consent,  such 
patents  would  be  affected  by  acts  of  importation  by 
the  respondent  company  while  the  title  was  yet  in 
the  Canadian  Telephone  Company.  In  other  words 
they  would  be  affected  by  any  such  importation  after 
the  14th  of  December,  1880. 

There  was  evidence  of  the  importation  by  the  res- 
pondent company  during  the  years  1880,  1881,  1882, 
1883,  1884  and  1885  of  Blake  transmitters,  carbon  but- 
tons, carbon  brasses,  boxwood  pieces,  strips  for  damp- 
ening springs,  strips  for  carbon  springs,  german  silver 
springs,  transmitter  boxes,  backboards  and  boxes,  locks, 
keys,  screws,  screw  cups,  normal  pressure  springs, 
gongs,  castings,  extension  bells,  batteries,  zincs,  braided 
wire,  spiral  cords,  insulators,  magneto-bells  and  prisms 
for  batteries.  The  value  of  these  importations  in  the 
whole  amounted  to  many  thousand  dollars. 

For  the  respondents  it  was  contended : — 

1st.  That  the  articles  imported  were  all  articles  of 
commerce  that  any  one  could  import,  and  that  there 
was,  therefore,  no  importation  contrary  to  law : 

2nd.  That  the  articles  imported  were  not  used  in  the 
construction  of  the  Edison  inventions  but  of  the  com- 
mercial instrument  made  and  used  by  the  company. 
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On  further  consideration  it  appeared  to  me,  without      i^^" 
(^oming  to  a  conclusion  as  to  whether  or  not  a  case  had    Wbight 
been  made  out  for  avoiding  the  Edison  patents,  that  it  xhk  Bell 
was  desirable  to  hear  what  evidence  the  respondent  Tblephone 
company  chose  to  offer,  and  to  learn  what  their  position  of  Canada. 
was  in  respect  to  the  relation  between  the  commercial  ^^^^^^  ^ 
instrument  used  by  them,  and  the  Edison  patents.  *^5r'?C*' 

The  parties  were  notified  accordingly,  and  the  hear- 
ing  of  the  application  was  resumed  on  the  sixth  instant, 
and  continued  on  the  seventh. 

The  respondent  company  examined  Mr.  Lockwood, 
an  expert,  at  considerable  length,  and  from  his  evid- 
ence it  appeared  that  the  commercial  instrument  made 
and  used  by  the  company  as  a  telephone  does  not 
embody,  and  is  not  an  infringement  of,  any  of  the  ele- 
ments or  claims  of  any  one  of  the  three  Edison  patents. 
It  was  clear  from  the  evidence,  and  it  was  admitted,  that 
the  articles  imported  were  used  in  the  construction  or 
manufacture  of  the  commercial  instrument  used  by 
the  company,  and,  therefore,  if  a  conclusion  were 
reached  that  this  instrument  did  not  embody  and 
would  not,  if  manufactured  by  any  one,  constitute  an 
infringement  of  the  elements  or  claims  of  the  Edison 
patents,  it  would  become  unnecessary  to  consider  the 
question  as  to  whether  or  not  the  importations  com- 
plained of  were  importations  of  articles  of  commerce, 
or,  taking  them  as  a  whole,  of  the  commercial  instru- 
ment used  by  the  company. 

Mr.  Sise,  the  vice-president  of  the  company,  was 
therefore  asked  to  state  the  position  of  the  company 
with  respect  to  this  question,  and  having  taken  time 
to  consider,  Mr.  Lash,  for  the  company,  said  that  the 
position  of  the  company  was  that  put  forward  in  Mr. 
Lockwood's  evidence,  namely,  that  the  commercial 
instrument  which  we  had  before  us,  and  which  was 
one  of  the  telephones  commonly  used  by  the  company. 
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1887      did  not  embody  any  of  the  elements  or  claims  of  the 

WEIGHT    Edison  patents,  and  that  its  manufacture  or  use  by 

The  Bell  ^^^  ^^®  would  not  constitute  an  infringement  of  any 

Telephone  one  of  the  Edison  patents,  and  that  so  far  as  the  latter 

OF  Canada,  were  concerned,  and  but  for  other  patents  held  by  the 

j^^^jjjjj^^^  company,  such  an  instrument  would  be  free  to  the 

^m!'^^  public. 

After  some  consideration  and  discussion,  the  coun- 
sel for  the  petitioners  decided  not  further  to  controvert 
the  position  taken  by  the  company  with  respect  to  the 
relation  of  the  commercial  instrument  or  telephone 
to  the  Edison  patents. 

In  view,  therefore,  of  the  statement  made  by  the  com- 
pany by  its  counsel,  and  being  myself  of  opinion  that 
the  weight  of  evidence  compels  me  to  that  conclusion, 
I  have  decided,  and  do  now  decide,  that  the  commer- 
cial instrument  used  by  the  respondent  company  as  a 
telephone  does  not  embody  the  elements  or  claims  of 
any  of  the  Edison  patents,  and  that  its  use  or  manu- 
facture by  any  one  would  not  constitute  an  infringe- 
ment of  the  Edison  patents,  which  would  therefore 
not  be  affected  by  the  importations  complained  of, 
whatever  view  mighi  be  taken  of  the  effect  of  such 
importations. 

For  these  reasons  and  on  these  grounds,  I  dismiss 
the  petition,  and  declare  that,  notwithstanding  any- 
thing that  has  been  shown  to  me  on  this  application, 
the  three  patents  for  telephones  hereinbefore  men- 
tioned, granted  to  Thomas  Alva  Edison,  and  now 
owned  by  the  respondent  company,  are  not  void. 
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Oct.  24. 


THE  J.  P.  BUSH  MANUFACTUR- 1     r^,  „„.„^„  .        ^^^ 

INa  COMPANY I       i^I-AIMANTS  , 

AND 

ARTHUR  N.  HANSON  AND  HAR- )    i,„„„^„^„„^<, 
RY  S.  Mclaughlin |    Respondents. 

Trade^mark — Essential  elements  of—Lim4ted  assignment  of — Cancellation 
of  registration  in  favor  of  prior  assignee  under  unUmited  assignment 
—R.  5.  a  e,  63,  s,  11. 

The  essential  elemento  of  a  legal  tiude-mark  are  (1)  the  universality 
of  light  to  its  use,  i,  e.  the  right  tu  use  it  the  world  over  as  a 
representation  of,  or  substitute  for,  the  owner's  signature  ;  (2) 
exclnsiveness  of  the  right  to  use  it. 

Where  respondents  had  obtained  the  exclusive  right  to  use  a  certain 
trade-mark  in  the  Dominion  of  Canada  only,  and  had  registered 
the  same,  and  claimants  subsequently  applied  to  register  it  as 
assignees  under  an  unlimited  assignment  thereof  made  before 
the  date  of  the  instrument  under  which  respondents  claimed  title, 
the  prior  registration  was  cancelled. 

Application  to  cancel  registration  of  a  trade-mark 
under  R.S.C.  c.  63,  s.  11  (1),  on  the  ground  that  the 
respondents  were  not  entitled  to  the  exclusive  use  of 
the  trade-mark  as  registered  by  them. 
The  case  arose \upon  the  following  facts  : — 

( 1 )  1 1 .  If  any  person  makes  ap]>li-  and  their  witnesses,  the  •  Minister 
cation  tu  register,  as  his  own,  any  shall  order  such  en  try  or  cancella- 
trade-mark  which  has  been  already  tion  or  both,  to  be  made  as  he 
registered,  and  the  Minister  of  Ag-  deems  just ;  and  in  the  absence  uf 
riculture  is  not  satisfied  that  such  the  Minister,  the  deputy  of  the 
person  is  undoubtedly  entitled  to  Minister  of  Agriculture  may  hear 
the  exclusive  use  of  such  trade-  and  determine  the  case  and  make 
mark,  the  Minister  shall  cause  all  such  entry  or  cancellation  or  botb, 
persons  interested  in  the  matter  as  he  deems  just : 
to  be  notified  to  appear,  in  person  2.  Errors  in  registering  trade- 
or  by  attorney,  before  him,  ^v\i[l  marks  and  oversights  in  respect  uf 
their  witnesses,  fur  the  purpose  of  conflicting  registrations  of  trade- 
establishing  which  is  the  lightful  marks  may  be  corrected  in  a  simi- 
owner  of  such  trade-mark  ;  and  lar  manner.— 42  V.  c.  22  s.  15. 
after  having  heard  the  said  persons 
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1888  On  the  2l6t  Augost,  1886,  a  trade-mark,  consisting  of 

The      the  words  *•  Bash's  Fluid  Food  Bovinine,"  was  regis- 

J.  P.  Bush  ^^^ed  in  the  Department  of  Agriculture  in  the  name  of 

TURING  Co.  Messrs.  Arthur  N.  Hanson  and  Harry  S.  McLaughlin, 

Hanson,   ^^h  of  the  City  of  Portland,  Province  of  New  Bruns- 

Ar — ir«nt  "wick. 

of  c:o«iw»i.      Qjj  ^jj^^  -j^g^j^  ^^y  Qf  June  last  an  application  w^as 

received  in  the  Department  from  Albert  Imgard,  of  the 
City  of  New  York,  U.S.A.,  Secretary  and  Treasurer  of 
the  J.  P.  Bush  Manufacturing  Company,  for  the  regis- 
tration of  a  specific  trade- mark  consisting  of  the  word- 
symbol  "  Bovinine  "  as  applied  to  the  sale  of  beef  juice 
in  a  concentrated  form,  used  as  a  medicinal  nourish- 
ment in  all  cases  of  debility,  and  especially  adapted  to 
consumptive  and  dyspeptic  patients. 

August  Ist  and  2nd,  1888. 

The  matter  was  heard  before  the  Deputy  Minister  of 
Agriculture. 

Pugsley^  Q.C.  for  claimants  ; 

Skinner^  Q.C.  for  respondents. 

Lowe,  D.  M.  A.,  now  (October  24th,  1888)  rendered 
his  decision. 

The  investigation  in  this  matter  hais  taken  a  some- 
what wide  scope,  and  the  several  statements  put  in 
evidence  are  conflicting  and  complicated ;  but  I  find 
the  following  facts : — 

In  the  first  i>lace,  Messrs.  Arthur  N.  Hanson  and 
Harry  S.  McLaughlin  registered  in  this  Department 
on  August  1st,  1886,  a  trade-mark  consisting  of  the 
words  "  Bush's  Fluid  Food  Bovinine  "  in  their  own 
names.  This  registration  was  made  simply  and 
without  any  limitation. 

It  appears,  from  a  document  put  in  evidence,  that 
the  parties  named  were  not  the  original  proprietors, 
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but  held  the  trade-mark  in  question  by  an  assignment      1883 
from  Henry  T.  Champney,  such  assignment  being  dated      tS^ 
June   1st,  1886,  and  limiting  by  its  terms  the  trade- ^^- ^'^^^ 
mark  to  the  Dominion  of  Canada.  turing  Co. 

It  further  appears,  from  a  document  put  in  evidence,   hanson. 
that  the    said  Champney   and   I.   Q-iles   Lewis   had_  7— 

^       ^  I^ecfslon  of 

assigned  to  the  J.  P.  Bush  Manufacturing  Company,     jiSTA. 

simply  and  without  limitation,  the  same  trade-mark,      

about  one  year  previously,  on  June  26th,  1885. 

Upon  this  statement  of  facts  it  is  important  to  define 
that  a  trade-mark  is  a  simple  and  absolute  property, 
the  same  as  a  signature,  or  the  name  and  style  of  a 
firm,  without  any  limitation  as  to  country,  and  runs 
everywhere  throughout  the  domain  of  commerce. 

In  other  words,  the  essential  characteristics  of  a  legal 
trade-mark  are :  (a)  Universality  of  right  to  its  use,  that 
is,  it  is  good  as  a  representation  of,  or  substitute  for,  the 
owner's  signature  all  the  world  over ;  and  (6)  eiclu- 
siveness  of  the  right  to  use  it. 

If  the  same  trade-mark  were  to  be  used  by  different 
persons  for  the  same  species  of  merchandise,  it  would 
lead  to  inextricable  confusion,  its  true  and  only  legi- 
timate purpose  would  be  neutralized  and  destroyed, 
and  it  would  lack  the  essential  element  of  origin  or 
ownership. 

Tried  by  the  test  of  these  definitions,  the  limitation 
in  the  transfer  by  which  Hanson  &  McLaughlin  hold 
their  claim  to  the  title  of  the  trade-mark  in  question 
renders  the  registration  invalid. 

1  find,  further,  from  the  above  statement  of  facts,  in 
relation  to  the  transfers  affecting  the  trade-mark  in 
question,  that  Champney.  after  his  transfer  to  the  J. 
P.  Bush  Manufacturing  Company,  in  1885,  had  no 
property  whatever  in  such  trade-mark  to  convey  to 
.Hanson  &  McLaughlin  in  1886,  and,  therefore,  he 
could  not,  by  his  act  of  transfer,  vest  any  title  in  his 
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1888      assignees,  the  respondents  in  this  case.     This  is  apart 

tI^      from  any  question  of  his  inability  to  divide  the  trade- 

J.  P.  Bush  mark  in  order  to  limit  its  use  to  territory  outside  of 
Mahupac-  ^ 

TURING  Co.  the  United  States. 
Hanson.       ^^-  Skinner  has  contended  that  the  assignment  by 

i>e^iiii7u  of  ^^®   ^'  ^'  ^^^  Company,  in  1884,  to  Champney  did 
iJ^X'.     ^^t  giv®  ^^y  right  to  the  trade-mark,   but  only  the 

right  to  manufacture,  for  the  reason  that  this  company 

was  never  the  assignee  of  the  James  F.  Bush  trade- 
mark which  was  registered  at  Washington,  in  1877. 
The  evidence  taken  did  not  go  into  this  point,  but  it 
is  to  be  observed  that  the  assignment  above  referred 
to  from  the  company  did  transfer  the  trade-mark, 
whether  with  due  authority  or  not ;  and  it  is  further 
to  be  said  that  if  the  contention  of  Mr.  Skinner  were 
held  to  be  valid,  it  would  invalidate  Hanson  & 
McLaughlin's  registration  above  referred  to,  and  be  at 
the  same  time  a  bar  to  the  requested  registration  of 
the  claimants,  the  J.  F.  Bush  Manufacturing  Com- 
pany, for  the  reason  that  while  both  hold  from 
Champney,  he  could  not  assign  a  title  which  belonged 
to  another. 

There  is  a  further  point  to  be  noticed  with  respect 
to  the  limitation  in  the  assignment  of  Champney  to 
Hanson  &  McLaughlin,  namely,  that  if  they  had 
represented  at  the  time  of  applying  for  the  registration 
that  the  priority  of  use  or  property  in  the  trade-mark  was 
vested  in  a  company  in  the  United  States,  the  assign- 
ment only  giving  them  the  right  to  use  it  in  Canada, 
the  registration  would  have  been  declined  by  this 
Department,  for  the  reason  that  the  right  to  use  a 
trade-mark  must  be  absolute. 

As  regards  the  evidence  put  in   by  Mr.  Skinner  to 
prove  sanction   by  the  claimants  of  the   assignment 
by  Champney  to  Hanson  &  McLaughlin,  I  find  much  ^ 
to  make  me  believe  that  these  men  might  have  honest- 
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ly  thought  that  they  wer(i  dealing  with  the  company      1^8^ 
through  its   President,   without  knowing  that  they      the 
were  the  victims  of  an  unauthorized  and  clandestine  *|J[f^^^tf 
transfer  by  Champney,  the  President,  as    Mr.  Pugsley  TURiro  Co. 
in  effect  contended,   and  the  claimants  in  effect  set    Hahbon. 
forth.     I  do  not  wish  by  the  conclusion  which  I  have    «"TT 
arrived  at,  as  regards   the  right  of  the  parties  to  the    ^i.^.J? 
simple  fact  of  registration,   to  prejudice   any  of  the 
rights   which   any  of  these  parties  may  have   under 
these  somewhat  complicated  and  mixed  transactions. 

And  I  think  it  well  still  further  to  point  out  that 
nothing  in  connection  with  this  registration  affects 
the  rights  of  Hanson  &  McLaughlin  to  the  use  of  any 
formula,  or  to  the  manufacture  of  any  medicinal  or 
nourishing  fluid  or  extract  from  beef,  or  anything  else. 
It  is  only  that  in  the  circumstances  stated  they  cannot 
use  the  particular  trade-mark  registered.  <% 

I,  therefore,  decide  that  the  trade-mark  registered  in 
this  Department,  in  Register  12,  Folio  2  iTSS,  on  the  21st 
August,  1886,  consisting  of  the  words  **  Bush's  Fluid 
Food  Bovinine  "  must  be  cancelled. 

And  I  further  decide  that,  from  the  evidence  so  far 
adduced,  whatever  property  the  said  Champney  had 
in  the  trade-mark  in  question  was  transferred  by  him 
to  the  J.  P.  Bush  Manufacturing  Company,  and  that 
the  claimants  acquired  title  from  him.  Priority  is, 
therefore,  awarded  to  the  J.  P.  Bush  Manufacturing 
Company,  and  their  claim  of  right  to  registration  of 
the  trade-mark  consisting  of  the  word-symbol  "  Bovi- 
nine "  is  admitted. 


36 


L 


562  EXCHEQUER  COURT  REPORTS.  [VOL.  II. 


1889      JOSEPH  BROOK Petitioner; 

Sept.  17.  AND 

ELIZABETH  K.  BROADHEAD Respondent, 

Fatent^Manufacture  of  in  Canada—The  Patmt  Act  {B.  S.  C.  c.  61)  <.  37 
— InUirfrda^iion. 

Section  37  of  The  Patent  Act  (R.  S.  C.  c.  61}  does  not  require  the 
patentee,  or  his  legal  representatives,  to  personaUy  manufacture 
his  invention  in  Canada.  So  long  as  he  puts  it  within  the  power 
of  such  person  to  obtain  the  invention  at  a  reasonable  price  in 
Canada,  he  fulfils  the  requirement  of  the  statute. 

Petition  to  the  Minister  of  Agriculture,  bearing 
date  the  25th  April,  1888,  to  have  declared  null  and 
void  the  patent  No.  6375,  granted  to  L.  W.  Whipple, 
*on  the  31st  July,  1876,  for  "  improvements  on  ma- 
chines for  making  napped  fabrics/'  on  the  ground  that 
the  invention  had  not  been  manufactured  in  compli- 
ance v^^ith  the  37th  section  of  The  Patent  Act  (R.  S.  C. 
c.  61.)    (1). 

(1)  Section  37. — Every  patent  making    or    constructing    it   in 

granted,  under  this  Act,  shall  be  Canada, — and    that    such    j^iatent 

subject  and  be  expressed  to  be  sub-  shall  be  void  if,  after  the  expira- 

joct  to   the  condition    that   such  tion  of  twelve  months  from  the 

patent  and  all  the  rights  and  privi-  granting  thereoi^  the  patentee  or 

leget)  thereby  granted  shall  cease  his    legal    representatives    or  his 

and  determine,  and  that  the  patent  assignee  for  the  whole  or  a  part  of 

shall  be  null  and  void  at  the  end  his  interest  in  the  patent  imports 

of  two  years  from  the  date  thereof,  or   causes    to    be  imported  into 

unless  the  patentee  or  his  legal  Canada,  the  invention  for  which 

representatives,  within  that  period,  the  patent  is  granted  ;  and  if  any 

commence,  and,  after  such  com-  dispute  arises  as  to  whether  a  pat- 

mencement,  continuously  carry  on  ent  has  or  has  not  become  null 

in    Canada  the    construction    or  and  void  under  the  provisions  of 

manufacture    of    the   invention  this  section,  such  dispute  shall  be 

patented,  in  such  manner  that  any  decided  by  the    Miiiister  or  the 

person  desiring  to  use  it  may  ob-  deputy  of  the  Minister  of  Agricul- 

tain  it,  or  cause  it  to  be  made  for  tutre,  whose  decision  in  the  matter 

him,  at  a  reasonable  price,  at  some  shall  be  final : 

manufactory  or  establbhment  for  2.  Whenever  a  patentee  has  been 
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In  November,  1876,  the  patent  was  assigned  to  one  1889 

Harriet  T.  Strong,  who  in  March,  1882,  assigned  to  the  Brook 
respondent.    The  machine  is  capable  of  ^^^J^^^^^t^ringg ^^^^^'^^ 

different  classes  of  goods.  

The  respondent  denied  the  allegations  of  the  peti-  or  v»<>t«. 
tion,  and  pleaded  want  of  good  faith  on  the  part  of  the 
petitioner. 

September  3rd,  1889. 

The  case  was  heard  before  the  Deputy  Minister  of 
Agriculture. 

Gundry  and  PoweH  for  petitioner  ; 

Moffait  and  Fisher  for  respondent. 

The  petitioner's  evidence  consisted  of  his  own  and 
other  statutory  declarations,  and  of  certain  letters  and 
contracts,  by  which  it  was  established  that  in  the  year 
1882,  by  deed  of  agreement,  the  respondent,  for  the 
royalty  therein  specified,  licensed  and  conveyed  to  the 
Penman  Manufacturing  Company  of  Paris,  Ontario, 
for  the  term  of  the  patent,  the  right  to  manufacture 
horse  and  bed  blanketings,  and  agreed  to  supply  the 
patented  machine  for  this  purpose,  at  a  certain  rental. 


unable  to  caiTv  on  the  construe- 
tion  or  manufacture  of  his  inven- 
tion within  the  two  years  herein- 
before mentioned,  the  commis- 
ftioner  may,  at  any  time  not  more 
than  three  months  before  the 
expiration  of  that  term,  grant 
to  the  patentee  an  extension  of  the 
term  of  two  years  on  his  proving 
to  the  satisfaction  of  the  commis- 
sioner that  he  was,  for  reasons 
beyond  his  control,  prevented  from 
complying  with  the  above  con- 
ditions : 

3.  The  commissioner  may  grant 
to  the  patentee,  or  his  legal  repre- 
sentatives or  assignee  for  the  whole 
or  any  part  of  the  patent,  an  ex- 


tension  for  a  further  term  not  ex- 
ceeding one  year  beyond  the  twelve 
months  limited  by  this  section, 
during  which  he  may  import  or 
cause  to  be  imported  into  Canada 
the  invention  for  which  the  patent 
IB  granted,  if  the  patentee  or  his 
legal  representatives,  or  assignee 
for  the  whole  or  any  part  of  the 
patent,  show  cause,  satisfactory  1o 
the  commissioner,  to  warrant  the 
granting  of  such  extension  ;  but 
no  extension  shall  be  granted  un- 
less application  is  made  to  the 
commissioner  at  some  time  within 
three  months  before  the  expiry  of 
the  twelve  months  aforesaid,  or  of 
any  extension  thereof. 
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1889      the  machine  to  remain  her  property  and  be  returned 

Brook     to  her  at  the  expiration  of  the  contract  ;  that  three  ma- 

Bboadhbad  ^^^^®®  were  thus  supplied  ;  that  the  respondent  by  the 

deed  divested  herself  of  the  rieht  to  manufacture  or 

»r  vm-tn.  license  others  to  manufacture  the  above  class  of  goods. 
In  April,  1884,  another  agreement,  similar  to  the  above, 
was  entered  into  by  the  same  parties,  for  a  certain  other 
class  of  goods  ;  it  was  further  agreed  that  the  Penman 
Manufacturing  Company  should  not  do  anything  to 
vitiate  or  lessen  the  interest  of  the  respondent  in  the 
patent ;  that  in  the  spring  of  1888,  the  petitioner  visit- 
ed the  machines  at  the  Penman  Company's  factory, 
with  a  view  of  procuring  one,  but  found  that  his  mill 
was  not  large  enough  to  accommodate  it ;  that  in  March 
last,  the  petitioner  wrote  to  Mr  Broadhead,  the  hus- 
band and  business  manager  of  the  respondent,  stating 
that  he  had  made  some  changes  in  his  mill,  and  had  a 
notion  to  go  into  the  blanket  business,  and  buy  one  or 
two  of  the  machines,  and  asking  the  price  thereof  ; 
that  Mr.  Broadhead  replied  referring  him  to  the  con- 
tract by  which  the  Penman  Manufacturing  Company 
had  the  exclusive  right  to  manufacture  these  goods, 
and  requesting  him  to  make  an  arrangement  with 
them,  alleging  that  he  would  have  no  difficulty  iu 
doing  so,  as  the  company  wanted  to  give  up  the  busi- 
ness, as  it  was  out  of  their  line  of  trade,  and  that  with 
regard  to  the  machines,  the  respondent  did  not  sell 
them,  but  would  supply  and  lease  them  to  him  on  the 
same  terms  as  those  made  with  the  Penman  Company  ; 
that  the  petitioner  stated  in  his  declaration,  that  he 
would  have  used  the  machine  in  his  factory,  if  he 
could  have  procured  it. 

The  respondent's  evidence  consisted  of  her  own  and 
other  statutory  declarations,  of  certain  letters  and  a 
telegram,  and  also  the  verbal  testimony  of  her  husband. 
By  this  evidence  it  was  established,  that  before  acquir- 
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ing  the  patent,  the  respondent  had  satisfied  herself  of      i^^^ 
its  validity,  and  that  the  requirements  of  The  Patent  Act    Brook 

had  been  complied  with  ;  that  the  invention  ^*^d  ^^^^Dbroaphead 

manufactured  in  Canada  within  two  years  from  the      

date  of  the  patent  and  continuously  therefrom,  in  the  •r  Fiu>t«. 
manner  required  by  The  Patent  Act ;  that  immediately 
after  the  respondent  acquired  the  patent,  Mr.  Broad- 
head  canvassed  the  whole  country  trying  to  find  a 
market  or  purchaser  for  it,  but  without  success  ;  that 
there  was  no  demand  for  it,  until  he  succeeded  in 
getting  the  Penman  Manufacturing  Company  to  take 
hold  of  it  ;  that  one  machine  running  full  time  would  . 

make  more  blankets  than  would  be  required  to  supply 
the  demand  of  the  whole  Dominion,  and  could  be  made 
at  any  ordinary  factory  in  about  ten  or  fourteen  days ; 
that  the  Penman  Manufacturing  Company  never  used 
more  than  one  machine,  and  only  occasionally,  to  make 
blankets,  and  they  made  more  than  the  demand  warrant- 
ed ;  that  three  machines  supply  the  demand  of  the  whole 
of  the  United  States  ;  that  the  Penman  Manufacturing 
Company,  early  in  the  present  year,  wanted  to  give  up 
the  business,  and  requested  Mr.  Broadhead  to  try  and 
get  some  one  to  take  it  off  their  hands,  at  the  same  time 
informing  him  that  the  petitioner  had  declined  to  take 
it,  not  having  room  for  it ;  that  Mr.  Broadhead  tried  to 
get  some  one  to  take  up  the  business,  but  without  suc- 
cess ;  that  the  Penman  Manufacturing  Company  were 
the  agents  of  the  respondent  in  Canada,  and  had  the 
power  to  sell  or  license  to  others  the  right  to  manufac- 
ture the  goods  upon  payment  of  a  royalty,  while  the 
respondent  reserved  the  right  to  lease  and  supply  the 
machines ;  that  she  was  at  all  times  and  still  is  ready 
and  able  to  do  so  and  never  refused  to  supply  them  to 
anyone ;  that  the  petitioner  refused  to  obtain  or  use  the 
machine  unless  he  could  buy  it  absolutely ;  that  the 
Penman  Manufacturing  Company  having  omitted  to 
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1889      pay  the  royalty  stipulated  by  the  above  contracts,  the 

Brook    reHpondent,  in  the  month  of  February  last,  instituted 

Bro  dhe  d  ^®ff^^  proceedings  to  recover  the  same  and  which  are 

still  pending ;  that  the  offer  of  the  petitioner  to  pur- 

of  4*ouHNei.  chase  the  machine  was  not  serious  nor  made  in  good 
faith,  but  was  made  at  the  instance,  and  to  serve  the 
the  purpose,  of  the  Penman  Manufacturing  Company, 
in  view  of  the  pending  lawsuit  above  referred  to.  This 
evidence  is  supplemented  by  the  statutory  declaration 
of  one  J.  Thompson,  who  was  the  a^ent  of  Mrs.  Strong 
while  she  held  the  patent,  in  which  he  states  that  the 
invention  was  manufactured  in  Canada  within  two 
years  from  the  date  of  the  patent.  In  the  month  of 
May  last,  Mr.  Moffatt,  the  legal  attorney  of  the  respon- 
dent, wrote  to  the  petitioner  offering,  on  her  behalf,  to 
furnish  him  with  a  machine,  at  a  reasonable  price,  if  he 
should  make  a  serious,  bond  fide  and  substantial  pro- 
posal for  it. 

For  the  petitioner  it  was  contended,  that  the  allega- 
tions of  the  petition  were  fully  sustained,  and  that  Dr. 
Tache's  ruling  in  Barter  v.  Smith  (1),  to  the  effect  that 
the  patentee  was  not  bound  to  keep  his  invention  in 
stock  so  long;  as  he  was  ready  to  furnish  it,  or  license 
the  right  of  using  it  to  any  person  desiring  it,  was 
erroneous;  that,  on  the  contrary,  the  patentee  is  bound 
to  have  it  ready  on  hand  to  deliver  it  at  any  time  to 
any  one  requiring  it,  and  that  the  respondent  had 
rendered  herself  unable  either  to  supply  or  license  the 
invention  to  any  one  by  the  terms  of  her  contract  with 
the  Penman  Manufacturing  Company. 

For  the  respondent  it  was  argued,  that  the  provi- 
sions of  The  Patent  Act  had  been  fully  complied  with ; 
that  the  petitioner  never  seriously  offered  to  purchase 
the  machine,  but  his  offer  was  the  result  of  a  con- 
spiracy between  him  and  the  Penman  Manufacturing 

(1)  Reported  ante,  p.  455. 
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Company,  in  the  hope  of  defeating  the  respondent  in      i^^d 
the  lawsuit  above  referred  to.  Brook 

V. 

Bboadhbad. 

Lowe,  D.M.A.  now  (September  I7th,  1889)  rendered      

his  decision.  •L^^** 

D.M.A. 

The  main  subject  for  the  consideration  of  this  tribu-      

ual  is  to  ascertain  whether  the  allegations  in  this  peti- 
tion are  supported  by  the  evidence  adduced.  The  37th 
section  of  The  Patent  Act  does  not  require  the  patentee 
or  his  representative  to  manufacture  the  invention  per- 
sonally, but  in  such  manner  that  any  person  desiring 
to  use  it  may  obtain  it  at  a  reasonable  price.  The  evid- 
ence establishes  that  these  conditions  were  complied 
with.  The  petitioner  is  the  only  person  who  is  proved 
to  have  applied  for  it,  and  he  could  have  obtained  it, 
as  he  knew,  from  the  Penman  Manufacturing  Com- 
pany, and  indeed  from  the  respondent  as  well,  as 
shewn  by  the  letters  of  the  company,  and  that  of  Mr. 
Moffatt  above  referred  to ;  but  he  refused  to  have  any- 
thing to  do  with  it  because  he  could  not,  as  he  ex- 
pressed it,  buy  it  out  and  out  from  the  respondent. 
This  was  not  required  of  the  respondent  by  the  terms 
of  The  Patent  Act,  as  above  stated,  and  as  is  clearly  and 
ably  shown  at  length  by  Dr.  Tach6  in  the  case  of  Bar- 
ter V.  Smith  (1),  the  ruling  in  which  has  been  accepted 
as  the  settled  jurisprudence  on  this  subject. 

I  therefore  decide  that  the  patent.  No.  6875,  granted 
to  L.  W.  Whipple,  on  the  31st  of  July,  1876,  for  "  im- 
provements in  machines  for  making  napped  fabrics," 
has  not  become  null  and  void,  under  the  provisions  of 
section  37  of  The  Patent  Act. 


(I)  Reported  ante,  p.  455. 
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1889      CHARLES  R.  GROFF Claimant  ; 

OctTa. 

AND 

THE     SNOW     DRIFT     BAKING) 

POWDER      COMPANY       OF  J    Respondents. 
BRANTFORD,     ONTARIO ) 

Trade-mark — First  vm — Cancellaticn  of  regidration  in  favor  offrior  Iran*- 
fere&—The  Trade  Mark  arhd  Design  Act  (R.  S.  G.c,  63)  mc.  11. 

First  use  is  the  prime  essential  of  a  trade-mark,  and  a  transferee  must, 
at  his  peril,  be  sure  of  his  title. 

2.  In  the  year  1886,  the  respondents,  by  their  corporate  title,  registered 
a  trade-mark,  consisting  of  a  label  with  the  name  "  Snow  Flake 
Baking  powder  "  printed  thereon,  in  the  Department  of  Agricul- 
ture, Some  four  years  after  such  registration  by  respondents,  the 
claimant  applied  to  register  the  word-symbol  "  Snow  Flake  " 
as  a  trade-mark  for  the  same  class  of  merchandise, — stating  that 
he  knew  of  the  respondents'  registration,  and  alleging  that  it 
was  invalid  by  reason  of  prior  use  by  him  and  his  predecessors  in 
title.     The  evidence  sustained  the  claimant's  allegations. 

Heldy  that  the  word-symbol  in  question  had  become  the  specific  trade- 
mark of  the  claimant  by  virtue  of  first  use,  and  that  the  registra- 
tion by  respond,ents  must  be  cancelled. 

1  HIS  was  an  application  to  cancel  the  registration  of 
a  trade-mark  on  the  ground  that  the  persons  who  had 
made  such  registration  were  not  the  first  to  use  the 
same  in  Canada,  and  were  not  entitled  to  its  use.  The 
application  was  made  under  The  Trade  Mark  and 
Design  Act  (R.S.C.  c.  63)  section  11  (1). 


(1).  Sec.  11.  Ifany  person  makes 
application  to  register,  as  his  own, 
any  trade-mark  which  has  been 
already  registered,  and  the  Minis- 
ter of  Agriculture  is  not  satisfied 
that  such  person  is'  undoubtedly 
entitled  to  the  exclusive  use  of 
such  trade-mark,  the  MinL$ter  shall 
cause  all  persons  interested  in  the 


matter  to  be  notified  to  appear,  in 
person  or  by  attorney,  before 
him,  with  their  witnesses,  for  the 
purpose  of  establishing  which  is 
the  rightful  owner  of  such  trade- 
mark ;  and  after  having  heard  the 
said  persons  and  their  witnesses, 
the  Minister  shall  order  such  entry 
or  canceUaf  ion  or  both,  to  be  made 
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March  22ad,  1889.  1889 

The  matter  was  heard  before  the  Deputy  Minister  of    Gropf 

Agriculture.  The  Snow 

__  Drift 

Woodward^  (St.  Paul,  Minn.)  for  the  claimant  ;  Baking 

BouHbeej  for  the  respondents.  Co.  of 

The  facts  of  the  case  are  recited  in  the  decision.  Ontario. 


Lowe,  D.M.A.  now  (October  3rd,  1889)  rendered  his  or  i^w* 

.    .  ©.M.A. 

decision.  

The  case  arose  out  of  the  facts  that  on  the  21st  of 
August,  1885,  a  trade-mark  consisting  of  a  label  with 
the  name  **Snow  Flake  Baking  Powder"  printed 
thereon,  was  registered  in  Folio  2538,  in  Register  No. 
11,  in  the  name  of  the  Snow  Drift  Baking  Powder 
Company,  of  the  City  of  Brantford,  Province  of  Ontario ; 
and  that,  on  the  7th  of  September  last,  an  application 
was  made  by  Mr.  Charles  R.  G-roff,  of  St.  Paul,  Minne- 
sota, U.S.A.,  for  the  registration  of  the  word-symbol 
"  Snow  Flake "  for  the  same  class  of  merchandise, 
stating  at  the  same  timef  that  he  understood  there  was 
already  registered  a  trade-mark  under  that  name,  he 
claiming  that  such  registration  was  illegal,  because  of 
prior  use  by  him  and  his  predecessors,  and  asking  that 
the  matter  be  adjusted  in  virtue  of  the  provisions  of 
section  11  of  ITie  Trade  Mark  and  Design  Act. 

In  obedience  to  the  law,  all  the  parties  were  duly 
notified  of  the  issue,  and  to  appear  at  two  o'clock  on 
the  22nd  March,  1889,  with  their  evidence. 

The  hearing  took  place  on  the  day  named  before  me. 
Oral  evidence  was  adduced,  which  was  supplemented 
by  documents  subsequently  received  from  the  claim- 
as  he  deems  ju6t  ;  and  in  the  ah-  2.  Errors  in  registering  trade- 
sence  of  the  Minister,  the  deputy  marks  and  oversights  in  respect  of 
of  the  Minister  of  Agriculture  may  conflicting  registrations  of  trade- 
hear  and  determine  the  ease  and  marks  may  be  corrected  in  a  simi- 
make  such  entry  or  cancellation  lar  manner, 
or  both,  as  he  deems  just. 
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1889      ant,  copies  of  which  were  communicated  to  Mr.  Boult- 

Grofp     bee,  counsel,  on  behalf  of  the  respondents. 

The  Snow      ^^  support  of  the  fact  of  prior  use,  Mr.  Woodward 

Dbipt     has  put  in  the  original  certificate  granted  by  the  United 

Powder    States  Patent  Office,  at  Washington,  of  a  trade-mark  in 

Co.  OP    favor  of  C.  C.  Warren  &  Co.  of  Toledo,  Ohio,  through 

BrANTPORD  ,         ^  n 

Ontario.  Charles  C.  Warren,  a  member  of  the  said  firm,  under 
D«^i^faiton  date  May  Ist,  IS^JY,  No.  4,598,  such  certificate  defining 
*».M.A.*''  that  the  trade-mark  consists  of  the  word-symbol  **Snow 
Flake,"  applied  to  baking  powder  and  that  such  firm 
had  used  the  said  trade-mark  for  a  period  of  nearly,  or 
about,  ten  years  previously.  We  have  here  undoubted 
evidence  of  use  before  the  date  of  the  declaration  of  the 
Snow  Drift  Baking  Powder  Company,  of  Brantford,  Ont., 
on  the  19th  of  August,  1885,  in  which  that  company, 
in  accordance  with  sections  8  and  10  of  the  Trade 
Mark  and  Design  Ac£,  stated  that  they  "  verily 
believed  the  said  word-symbol  "  Snow  Flake "  was 
theirs  on  account  of  having  been  the  first  to  make  use 
jf  the  same  ;"  and  it  was  in  virtue  of  this  declaration 
that  the  company  obtained  registration,  in  the  absence 
of  information  to  the  contrary. 

I  find  from  documents  submitted,  that : — 

On  May  1 0th,  1882,  the  firm  of  0.  C.  Warren  &  Co. 
sold  to  James  B.  Baldy  the  trade-mark  in  question. 

On  July  25th,  1882,  James  B.  Baldy  gave  power  of 
attorney  to  Charles  C.  Warren  to  sell  and  convey  all 
effects  and  interests  of  the  late  firm  of  C.  C.  Warren  & 
Co. 

On  August  1st,  1882,  James  B.  Baldy,  by  Charles  C. 
Warren,  es  qualiU  as  attorney,  transferred  it  to  Alvine 
M.  Woolson,  except  as  respects  Minnesota  and  Dakota. 

On  September  16th,  1882,  Alvine  M.  Woolson  trans- 
ferred  it  to  the  Woolson  Spice  Company,  except  as 
respects  Minnesota  and  Dakota. 

On  October  6th,  1883,  the  Woolson  Spice  Company 


of  I«o«re, 

n.M.A. 
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transferred  it  to  Charles  B.  Groff,  with  warranty,  except      18^^ 

as  to  Minnesota  and  Uakota.  Oroff 

On  January  21st,  1885,  James  B.  Baldy  transferred  to  /pjjg  gj^^^ 

Charles  R.  Groff',  the  right  in  such  trade-mark  in  Min-     Drift 

nesota  and  Dakota.  Powder 

Several   affidavits,   made   at  Winnipeg,  were  sub-  _  ^^-  *^^ 

^  ^  .  Dramtford 

mitted  and  read  by  Mr.  Woodward,  as  to  the  prior  use  Ontario. 
of  the  trade-mark  in  question  in  Winnipeg,  by  Mr.  »i^I]^n 
Groff,  before  its  registration  at  Ottawa  by  the  Brantford 
Snow  Drift  Baking  Powder  Company  in  1885;  but  excep- 
tion was  taken  to  these  documents  by  Mr.  Boultbee 
on  the  ground  that  the  signatures  had  been  affixed 
under  oath,  instead  of  underdeclaration,  in  accordance 
with  Chapter  141,  Revised  Statutes  of  Canada,  respecting 
Extra  Judicial  Oaths.  I,  therefore,  do  not  think  it  well 
to  make  any  further  reference  to  these  documents  as  a 
ground  of  my  decision. 

There  were  also  submitted  and  read  three  depositions 
made  at  St.  Paul,  Minnesota,  sworn  to  and  subscribed 
before  Thomas  E.  Leedington,  Notary  Public,  under 
his  notarial  seal. 

In  one,  Charles  R.  Groff*,  the  claimant  in  this  case, 
deposed  that  he  began  making  baking  powder  in  St. 
Paul  in  1874,  under  the  trade-mark  "  Snow  Flake,"  in 
his  capacity  of  secretary  and  general  manager  of  the 
Chemical  Manufacturing  Company ;  that  the  firm  of 
Groff"  &  Berkey  sold  baking  powder  in  Winnipeg, 
Manitoba,  under  the  trade-mark  *'Snow  Flake,"  in 
18*77 ;  and  that  it  had  been  sold  there  every  year  since, 
until  October,  1888,  when  he  received  a  notice  from  the 
Snow  Drift  Baking  Powder  Company  of  Brantford, 
Ontario,  to  stop  such  sales,  as  they  claimed  to  be  the 
owners  of  this  tra<fe-mark  as  applied  to  baking  powder 
in  Canada. 

Another  of  these  depositions,  that  of  William  R. 
Spangler,  clerk  "and  book-keeper  to  Charles  R.  Groff*, 
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1889  recites  that  he  has  been  familiar  with  the  details  of 

Q^oFP  the  business  of  Mr.  Grolff;  that  to  his  personal  know- 

T     s  ledge  Mr.  Groff  had  been  selling  baking  powder  under 

Drift  the  trade-mark  "  Snow  Flake  "  since  1880 ;  that  it  was 

PowDEB  ^^^  duty  to  keep  track  of  shipments ;  that  there  were 

Co.  OF    gales  to  parties  in  Winnipeg  on  the  dates  of  the  copies 
Brantford    ,,         ,     .  -  .         .         .     ^  ,  -^o«     1 

Ontario,  adduced  of  several  invoices  m  February,  1882,  the  cor- 

i>J^oii   rectness  of  such  copies  being  sworn  to  by  him. 

"^i.^-Ar'  Another,  and  the  third  of  these  depositions,  by 
Richard  Forde,  residing  at  St.  Paul,  Minnesota,  recites 
that  from  about  September,  1880,  until  June,  1884,  he 
resided  at  Brantlbrd,  Province  of  Ontario ;  that  between 
the  dates  mentioned  he  was  employed  by  Jacksou 
Forde,  Grocer  and  Manufacturer  of  baking  powder  ; 
that  on  or  about  the  1st  of  February,  1884,  the  "  Snow 
Drift  Baking  Powder  and  Grocers'  Company  "  was  in- 
corporated ;  that  such  company  was  the  successor  of 
the  said  Jackson  Forde  ;  that  he  (Richard  Forde)  was 
a  member  of  such  corporation  from  its  organization 
until  June,  1884,  and  held  the  office  of  mani^er  therein; 
that  as  such  he  was  cognizant  of  all  the  details  of  the 
business  of  Jackson  Forde  and  of  the  said  corporation; 
that  to  his  certain  knowledge  the  said  Jackson  Forde, 
or  the  corporation,  did  not,  prior  to  June,  1884,  manufac- 
ture or  sell  baking  powder  under  the  name  of ''  Snow 
Flake  ;"  and  that  to  his  certain  knowledge  it  waa  s 
matter  of  common  report  among  the  members  of  the 
said  corporation  that  prior  to  June,  1884,  baking 
powder  was  being  sold  in  Winnipeg  under  the  name 
of "  Snow  Flake.''  If  this  statement  is  accepted,  it 
shows  that  the  manager  of  the  said  company  at  least 
had  knowledge  of  the  prior  use  of  the  word-symbol  in 
question  by  another. 

The  registration  of  the  trade-mark  in  1885  was  asked 
for  by  the  *  Snow  Drift  Baking  Powder  Company,"  of 
Brantford.    The  deposition  of  Richard  Forde,  put  in 
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by  Mr.  Woodward,  describes  the  company  as  the  "Snow      ^^^ 
Drift  Baking  Powder  and  Grocers'  Company,"  of  Brant-     Gbofp 
ford,  which  is  the  designation  of  a  **  limited  "  cor-  1*^8  Snow 
poration  in  the  Secretary  of  State's  Department,  of  which     Drift 
Jackson  Forde  and  Richard  Forde  were  corporate  mem-    powdkr 
bers  and  provisional  directors  in  1884.  ^  ^-  ^' 

"^  Brantford 

I  find  from  the  preceding  recital,  and  particularly  Ontario. 

from  the  several  transfers  referred  to,  that  the  title  of  i»eei«ioii 
Charles  R.  Groff  to  the  trade-matk  **  Snow  Flake,"  as  *».«,Ar' 
applied  to  baking  powder,  is  sufficient  to  give  him  a 
right  to  ask  the  office  for  registration. 

An  objection  by  Mr  Boultbee,  to  which  I  think  it 
well  to  refer,  was  to  the  effect  that  he  had  seen  a  case 
reported  by  which  it  was  decided  that  the  words  "Snow 
Flake  "  cannot  be  a  trade-mark.  He  referred  to  a  deci- 
sion in  the  United  States,  in  which  the  words  in  ques- 
tion were  disposed  of,  namely,  in  the  case  of  Lawrence 
V.  Lewis,  in  which  it  was  decided  that  the  words  "Snow 
Flake,"  in  their  common,  ordinary  sense,  cannot  be  a 
trade-mark.  Mr.  Boultbee  did  not  furnish  me  with  a 
report  of  the  case,  and  I  have  been  unable  to  find  the 
book  in  the  library  from  the  refeience  he  gave.^  I  do 
not,  however,  find  any  difficulty  in  this  point.  It  is 
admitted  at  once  that  the  words  "  Snow  Flake  "  be- 
long to  the  public  domain.  It  happens  that  the  words 
used  as  symbols  in  nearly  all  trade-marks  belong  also 
to  the  public  domain.  But  it  does  not  follow  that  the 
word-symbol  "  Snow  Flake,"  as  specifically  applicable 
to  baking  powder,  is  not  a  fanciful  designation  ;  and, 
therefore,  proper  for  registration  as  a  specific  trade- 
mark. I  have  no  doubt  whatever  on  this  point,  and  it 
is  simply  as  to  the  sufficiency  of  the  words  for  registra- 
tion, in  the  sense  stated,  that  I  have  the  responsibility 
of  dealing.  The  office  does  not  in  the  most  remote 
degree  entertain  the  idea  of  a  right  of  property  in  the 
symbols  constituting  a  trade-mark,  apart  from  the  use 


or  I««i%'e, 
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1889      or  application  of  them  to  a  vendible  commodity.    The 

oJi^p     words  in  question  were  registered  as  a  trade-mark  by 

T     Snow  ^^^  United  States  Grovernment  at  Washington  in  1877, 

Drift     and  in  this  office  in  1885.     It  may  be  pointed  ont  that 

Pcn^ER    ^f  *^^^  objection  of  Mr.  Boultbee  were  tenable  it  would 

Co.  OP    invalidate  the  claim  of  his  clients,  as  well  as  that  of 

Ontario.   Mr.  G-roff. 

D^i^en  The  evidence  accepted  for  deciding  this  case  of  reg- 
istration was  documentary,  with  the  exception  that 
Mr.  Woodward  declared,  at  the  hearing,  that  he  had 
purchased  "  Snow  Flake  "  in  1880.  Previous  consent 
was  given  by  the  office,  on  account  of  the  great  expense 
of  bringing  witnesses  from  St.  Paul  and  Winnipeg,  to 
accept  documentary  evidence,  unless  it  should  be  sub- 
sequently found  that  it  was  necessary  to  call  witnesses, 
in  which  event  an  opportunity  for  oral  evidence  would 
be  afforded. 

Mr.  Boultbee  objected  to  such  permission,  and 
claimed  that  he  should  have  the  right  to  cross- 
examine  witnesses,  under  oath.  To  this,  reply  was 
made  that  I  had  no  power  to  administer  an  oath 
in  this  investigation ;  that  it  was  the  custom  of 
the  Department  to  accept  documentary  evidence  in 
such  cases  ;  and  further,  that  the  reliance  of  the 
Department  simply  was,  that  those  who  had  sub- 
stantial interest  in  the  issue  would  adduce  the  neces- 
sary evidence  to  sustain  it.  The  Act  simply  imposes 
on  me  the  duty  of  satisfying  myself,  by  any  means  in 
my  power,  without  reference  to  any  form  of  procedure, 
as  to  the  fact  of  a  prior  use  of  a  trade-mark  for  the  pur- 
pose of  registration.  A  trade -mark  is  an  equivalent  of 
a  commercial  signature,  and  its  imitation  is  held  to  be 
forgery.  First  use  is  the  prime  essential.  A  transferee, 
therefore,  must,  at  his  peril,  be  sure  of  his  title.  It  fol- 
lows from  this  position  that  the  Department  accepts  as  a 
ground  for  registration  the  declaration  of  an  applicant. 
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and  in  the  case  of  a  transfer  primA  facie  evidence  of  the      1889 
fact.  Qroff 

Mr.  Bonltbee  did  not  adduce  any  evidence  on  behalf  r^^\^^^ 
of  his  clients,  nor  even  allege  that  they  used  the  trade-     Drift 
mark  in  question  before  the  date  of  the  United  States    pqwdkr 
Grovernment  registration,  the  production  of   which,     ^^-  ^^ 
simply  and  absolutely,  renders  invalid  the  registration  Ontario. 
by  his  clients  in  1885.     I  called  his  attention  to  this    n^^on 
material  point  at  the  hearing,  and  asked  him  specifi- 
cally if  he  could  tell  me  when  his  clients  first  began 
to  use  the  word-symbol   in  question  as  a  trade-mark. 
He  answered  me  that  he  did  not  know. 

In  view,  therefore,  of  the  facts  established  to  my 
satisfaction : — 

1st.,  I  decide  that  the  registration  in  favor  of  the 
"  Snow  Drift  Baking  Powder  Company,"  of  Brantford, 
in  Folio  2533,  in  Register  No.  11,  on  the  21st  of  August, 
1885,  of  the  trade-mark  consisting  of  a  label,  with  the 
name  "  Snow  Flake  Baking  Powder  "  printed  thereon, 
must  be  cancelled  ;  and 

2ndly.,  I  decide  that  the  api>lication  of  Charles  R. 
Groff  for  registiatioii  of  the  said  word-symbol  as  a 
trade-mark,  applicable  to  baking  powder,  must  be 
granted. 
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i«89      THE  ROYAL  ELECTRIC  COMPANY  )  «,„,_„„„„ 
OF  CANADA *. \  P^TixiONERg; 


Nov.  2.5. 


AND 

THE  EDISON  ELECTRIC  LIGHT )     t,„„^„„„,.^ 

COMPANY ,.  1      RESPONDENTS. 

XOTE.— The  Honourable  Sir  John  ».  D.  ThoiMptMn,  <{«C.,  Xln- 
later  of  Jnatlee,  Mtt  iwllh  the  Hononritble  Mr.  Carlinip,  Mlalst^r  of 
A  irrlcnltnre,  at  the  hearing;^  of  this  ca«e. 

SYLLABUS   OF    THE    OPINION  OF  THE  MINISTER  OF 

JUSTICE. 

Patmt^TIhe  Patent  Act  (R.  S.  G,  c,  61)  «.  37— /mjwrtaewn  of  jwrtt— 
Articles  of  Commerce — Novelty  forming  fart  of  comhination  patented 
— Penalty  in  section  37,  how  to  he  applied — PcUentee^s  right  to  impose 
limitation  on  sale — Object  of  the  enactment  as  to  saU  of  patented 
invention. 

If  an  article  imported  by  a  patentee  and  used  by  him  in  the  con- 
struction of  his  invention  is  a  common  commercial  article  em- 
ployed for  many  purposes,  and  is  not  specified  in  the  patentee's 
claim  as  an  essential  part  of  his  invention,  such  importation  does 
not  operate  a  forfeiture  of  the  patent. 

2.  A  fair  test  of  the  patentee's  ability  to  freely  import  any  article  requir- 

ed in  the  construction  of  his  invention  is  to  ascertain  if  it  is  open 
to  every  person  in  Canada  to  manufacture,  import,  sell  and  use  the 
same  without  thereby  infringing  the  patent  in  question.  If  the 
article  is  thus  part  of  the  public  domain,  the  patentee  is  at  liberty 
either  to  import  it  or  purchase  it  in  Canada  for  the  purposes  of 
such  construction. 

3.  Where  the  subject  of  a  patent  is  a  combination  of  elements  and  one 

of  them  is  a  novelty  invented  by  tlie  patentee,  such  novelty  is  in 
the  same  }>oeition  as  the  other  elements  with  respect  to  importa- 
tion by  him  unless  its  production  or  manufacture  is  covered  by 
the  patent  in  question. 

4.  There  is  no  express  provision  in  the  statute  imposing  the  penalty  of 

forfeiture  for  importing  into  Canada  the  various  parts  of  the 
invention  in  respect  of  which  the  patent  was  granted,  much  less 
for  importing  one  of  its  paits.  The  words  of  the  statute  are  ''the 
invention  for  which  the  patent  is  granted,"  and  they  ought  not  to 
be  extended  beyond  their  plain  meaning.     In  administering  the 


I 
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statute,  the  MiniBter  can  only  apply  the  penalty  to  the  offence  1889 
which  the  statute  forbids.  He  cannot  apply  it  to  an  attempt  to  '-r*j' 
evade  the  statute.  Electric 

5.  In  imposing  penalties  Parliament  must  take  its  own  measures  to   Ck>MPANT 

prevent  evasion,  and  it  would  be  most  unsafe  to  impose,  in  the  ^^  <-'ANAda 
case  of  an  evasion,  the  heavy  penalty  which  the  law  has  levelled        'x^^ 
at  the  principal  offence,  on  the  theory,  which  may  or  may  not  be     Edison 
correct,  that  Parliament  intended  by  an  equal  penalty  to  forbid  the  -i*^^^^ 

doing  of  that  which  would  be  almost  or  quite  an  equivalent  of  the       

principal  offence.  »t«t«««ii» 

6.  Where  the  article  patented  is  of  delicate  and  skilful  manufacture,       .._ 

and  one  from  which  the  patentee  can  only  reap  the  reward  of  his 
labor  and  expenditure  through  its  being  esteemed  successful  by  the 
public,  it  is  reasonable  for  him,  at  a  time  when  public  opinion  with 
respect  to  it  is  in  suspense,  to  decline  to  sell  his  invention  uncon- 
ditionally to  those  who,  by  unsuitable  use,  would  fail  to  derive 
benefit  from  it  themselves,  and  would  create  an  impression  in  the 
public  mind  that  the  invention  was  a  failure.  If,  upon  applica- 
tion made  to  him  for  the  purchase  of  his  invention,  he  imposes  a 
limitation  in  respect  of  its  use,  he  ought  not  to  be  held  to  have 
thereby  forfeited  his  patent  unless  it  appear  that  such  limitation 
was  imposed  for  the  purpose  of  evading  compliance  with  the 
provisions  of  the  statute  which  require  him  to  sell  the  patented 
invention  at  a  reasonable  price. 

7.  In  relation  to  the  provisions  of  section  37  of  The  Patent  Act  touching 

the  price  of  the  patented  invention  to  purchasers,  it  would  appear 
that  the  evil  the  statute  was  principally  intended  to  prevent  Ls 
the  exaction  of  exorbitant  prices  under  the  monopoly  secured  by 
the  patent. 

1  ETITION  to  the  Minister  of  Agriculture  praying  to 
have  declared  null  and  void  patent  No.  10654,  granted 
to  Thomas  Alva  Edison  on  the  17th  November,  1879, 
for  "  new  and  useful  improvements  on  electric  lamps, 
*'  and  in  the  method  of  manufacturing  the  same, — the 
"  title  whereof  is  the  **  Edison  Electric  Zramp,"— on  the 
"  ground  of  non-manufacture  in  Canada  within  the 
"  time  prescribed  in  section  87  of  The  Patent  Act "  (R. 
S.  C.  c.  61)  (1). 

(1)  Section  37. — Every  patent  subject  to  the  condition  that  such 

granted,  under  this  Act,  shall  be  patent    and   all   the   rights    and 

sabject  and  be  expressed  to  be  privileges  thereby   granted   shall 
37 


of  Wmctm. 
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1889  The  respondents  are  assignees  of  the  patent  in  ques- 

ThbRoyal  tion. 

C^uTA^Y       ^^^  petition  alleged,  in  substance,  that  the  patentee 

OF  Canada  and  his  assignees  had  not  manufactured  the  invention 

The      within  the  two  years  prescribed  by  law,  and  that  the 

Edison    alle<?ed  extension  of  three  months  within  which  to  do 
Electric 
Light  Co.  60  had  been  obtained  by  false  and  wilful  misrepresenta- 

statM^nt  tion;  that  the  patentee  and  his  assignee  had  imported  the 

invention  into  Canada  after  the  twelve  months  allowed 

by  law,  and  prayed,  for  these  reasons,  that  the  patent 

cease  and  determine,  and  that  the  within  the  two  years  hereinbefore 
patent  shall  be  null  and  void  at  mentioned,  the  commissioner  may, 
the  end  of  two  years  from  the  at  any  time  not  more  than  three 
date  thereof,  unless  the  patentee  months  before  the  expiration  o^ 
or  his  legal  representatives,  within  that  term,  grant  to  the  patentee 
that  period,  commence,  and,  after  an  extension  of  the  term  of  two 
such  commencement,  continuous-  years  on  his  proving  to  the  satis- 
ly  carry  on  in  Canada  the  construe-  faction  of  the  commissioner  that 
tion  or  manufacture  of  the  inven-  he  was,  for  reasons  beyond  his 
tion  patented,  in  such  manner  that  control,  prevented  from  comply- 
any  person  desiring  to  use  it  may  ing  with  the  above  condition  : 
obtain  it,  or  cause  it  to  be  made  3.  The  commissioner  may  grant 
for  him,  at  a  reasonable  price,  at  to  the  patentee,  or  to  his  legal  re- 
some  manufactory  or  establish-  presentatives  or  assignee  for  the 
ment  for  making  or  constructing  whole  or  any  part  of  the  patent, 
it  in  Canada, — and  that  such  patent  an  extension  for  a  further  term 
shall  be  void  if,  after  the  expiration  not  exceeding  one  year,  beyond 
of  twelve  months  from  the  grant-  the  twelve  monthn  limited  by  this 
ing  thereof,  the  patentee  or  his  Ejection,  during  which  he  may  im- 
legal  representatives  or  his  a8signee  port  or  cause  to  be  im]>urted  into 
for  the  whole  or  a  part  of  his  in-  Canada  the  invention  for  which 
t crest  in  the  patent  imports  or  the  patent  is  granted,  if  the 
causes  to  be  imported  into  Canada,  patentee  or  his  legal  representa- 
the  invention  for  which  the  patent  tives,  or  assignee  for  the  whole  or 
is  gi'an ted  ;  and  if  any  dispute  arises  any  part  of  the  patent,  show 
as  to  whether  a  patent  has  or  has  cause,  satisfactory  to  the  commia- 
not  become  null  and  void  under  sioner,  to  warrant  the  granting  of 
the  provisions  of  this  section,  such  such  extension  ;  bat  no  extension 
dispute  shall  be  decided  by  the  shall  be  granted  unless  application 
Minister  or  the  Deputy  of  the  is  made  to  the  commissioner  at 
Minister  of  Agriculture,  whose  de-  some  time  within  three  months 
cision  in  the  matter  shall  be  final :  before  the  expiry  of  the  twelve 
2.  Whenever  a  patentee  has  been  months  aforesaid,  or  any  extension 
unable  to  carry  on  the  construction  thereof, 
or  manufacture  of  his  invention 
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be  declared  nnll  and  void,  and  the  extension  above      i^^d 
mentioned  set  aside  and  cancelled.  ThbRoyal 

November  18th,  1888.  Company 

OUT  OaN  ATIA 

Lashy  Q.C.,  McOibbon,  Q.C.,  Curtis  (of  New  York)        v. 
and  Kerr  (of  Pittsburg,  N. Y.,)  for  the  petitioners  ;  J^^ 

Cameron,  Q.C.,  Macmaster,  Q.  C,  and  Dyer  (of  New  *^h?co 
York)  for  respondents.  

The  case  now  came  on   before  the  Deputy  Com-  or  v«eM. 
missioner  of  Patents,   and    evidence  was   taken  on 
both  sides. 

December  17th,  1888. 

The  case  was  argued  before  the  Deputy  Commis- 
sioner who  reserved  his  decision. 

February  26th,  1889. 

Pope,  D.C.P.  now  rendered  his  decision,  declaring 
that  the  patent  had  become  null  and  void  under  the 
provisions  of  the  87th  section  of  The  Patent  Act, 

The  following  are  the  facts  upon  which  the  Deputy 
Commissioner  based  his  decision  : — 

The  evidence  adduced  by  the  petitioners  established, 
in  substance,  that  the  patent  was  granted  to  Thomas 
A.  Edison,  on  the  17th  November,  1879  ;  that  on  the 
16th  November,  1881,  an  extension  of  three  months 
time  within  which  to  manufacture  was  granted  ;  that 
on  the  12th  February,  1880,  Edison  assigned  the  patent 
to  the  Edison  Electric  Light  Company,  and  on  the  30th 
December,  1886,  the  latter  assigned  to  the  Edison  Electric 
Light  Company — the  respondents.  The  lamp  consists 
of  a  glass  globe  or  bulb,  glass  tubing,  inside  pieces  of 
glass,  platinum  and  copper  wires,  carbon  filament,  and 
brass  bottom.  All  these  articles  were  imported  from 
the  United  States,  from  the  time  the  patentee  and  his 
assignees  began  to  make  the  lamps  in  Canada,  and 
still  continue  to  be  imported.    The  process  of  making 
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1889      the  lamp    from  these   imported  articles  consisted   of 

TheRotal  several  operations,  such  as  attaching  the  carbon  fila- 

OniPAOT  ^®^*^  *^  *^®  leading-in  wires — the  leading-in  wires 

OP  Canada  having  been  previously  let  into  the  glass  and  sealed 

Thb      1^)   ^^^  glass  bulb  and  tube  attached  to  it,  the  air 

Edison    exhausted  from  the  bulb,  and  connection  made  with 

Electric 

Light  Co.  the  brass  cap  or  base  to  attach  it  to  the  socket,  to  con- 
•t«t«m«ia«  D^©<5t  with  the  circuit  supplying  the  electric  current. 
.twm^f.  On  the  14th  November,  1881,  the  Edison  Electric  Light 
*  Company  started  a  small  factory  in  Montreal,  worked 
by  two  men,  and  the  outfit  consisted  of  a  small  dynamo, 
several  pumps  for  producing  the  vacuum  in  the  globes, 
several  small  glass-blower's  fires,  gas  fires,  altogether  of 
the  value  of  about  |2,000,  and  commenced  the  manu- 
facture of  the  lamps  from  the  materials  imported  from 
the  United  States,  as  above  stated,  and  on  the  Vlth  had 
completed  two  lamps.  The  carbon  filaments  were  put 
into  the  lamps  in  the  condition  they  were  brought  in 
from  the  United  States,  and  were  not  subjected  to  any 
further  treatment  or  process  of  carbonization  after  their 
arrival  in  the  factory  in  Montreal.  The  carbon  fila- 
ments are  made  of  bamboo,  imported  into  the  United 
States  from  Japan,  in  the  crude  or  natural  state,  in 
strips,  and  on  arrival  at  the  factory  in  the  United  States, 
they  were  further  split  into  smaller  strips,  the 
pith  removed,  and  then,  by  knives  or  dies,  further 
reduced  to  the  proper  size  of  the  filament.  These 
filaments  were  then  put  on  a  block  or  mould  packed 
with  carbon,  then  put  into  a  furnace  and  baked 
or  carbonized.  This  process  requires  great  skill  and 
labor,  and  is  very  difficult,  and  can  only  be  done  by 
skilled  workmen.  They  tried  to  Carbonize  the  fila- 
ments in  Montreal  but  could  not  succeed,  as  the  men 
were  not  skilled  in  the  work.  The  glass  bulbs  were 
made  in  the  United  States  from  pot  glass,  the  glass- 
blowers  there  blowing  them  by  several  processes  into 
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the  size  and  shape  required.    These  bulbs  were  made      ^^^ 
expressly  for  use  on  the  incandescent  lamps,  and  must ThbRotal 
have  the  same  expansion  as  the  platinum.  The  glass  Q^^p^y 
tubing  also  must  be  made  from  the  same  quality  of  pot  of  Canada 
glass  as  the  bulbs,  so  as  to  have  the  same  expansion  ;       rJ^^^ 
the  platinum  wire  also  was  specially  prepared  in  the    Edison 
United  States  for  use  in  the  lamps.  The  employees  were  Light  Co. 
instructed  not  to  sell  the  lamps  to  any  who  did  not  use  statement 
the  Edison  dynamos  or  plant,  and  they  accordingly  did  •' J[]»«*«- 
not  sell  them,  and  refused  to  sell  to  any  not  using  the 
Edison  plant ;  it  being  the  policy  of  the  respondents  to 
do  this,  as  the  sale  of  the  plant  was  more  profitable  than 
the  sale  of  the  lamps,  the  proportion  being  that  where 
800  lights  were  installed,  the  total  price  was  $12,000, 
while  the  cost  of  the  lamps  at  $1  each  was  only  $800, 
and  this  had,  practically,  the  effect  of  creating  a  mono- 
poly for  the  Edison  plant.     The  first  sale  of  lamps  in 
Canada  was  made  to  the  Canada  Cotton  Company  at 
Montreal,  in  December,  1882.    The  capital  stock  of  the 
Edison  Electric   Light  Company  in  November,  1881, 
was  $720,000  or  $780,000,  the  par  value  of  the  shares 
being  $100,  but  they  were  then  quoted  and  selling  at 
from  $1,000  to  $1,200  per  share,  or  apremium  of  $1,000 
to  $1,100  above  par.     In  January,  1883,  the  factory  in . 
Montreal  was  closed,  and  the  business  transferred  to 
Hamilton,  and  there  increased  and  more  men  were  em- 
ployed, but  there  was  no  change  in  the  manner  of  get- 
ting out  the  lamps ;  the  same  articles  were  imported,  but 
in  larger  quantities,  the  same  steps  of  assembling  all 
the  parts  and  putting  them  together  to  complete  the 
lamp  were  gone  through  at  Hamilton,  as  in  Montreal. 
At  this  time  there  were  about  8,800  lamps  in  use  in 
Canada,  and  the  annual  output  was  from  8,000  to  10,- 
000  lamps,  and  was  gradually  increasing.     The  propor- 
tionate cost  of  labor  bestowed  in  the  United  States  on 
the  articles  sent  into  Canada,  to  be  used  in  the  making 
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1889      of  the  lamps^  is  $82.50  on  every  100  lamps  made ;  while 
TheI^oyal  the  proportion  of  the  cost  of  labor  bestowed  on  the 
CoMPAN?  ^*^P®  ^^  Canada,  after  the  importation  of  the  articles 
OP  Canada  composing  it,  is  |21.80  per  $100  worth  of  lamps  made. 
q^B         The  respondents  admitted  the  importation    of  the 
Edibon    glass  bulbs,  the  glass  tubing,  the  plantinum  and  copper 
Light  Co.  wires,  and  the  carbon  filament,  and  that  the  importa- 
seatemeiit  ^^^^  coutinucs  stiU,  and  the  evidence   they  adduced 
of  wnrtm.  y^^j^i  t0  show  that  these  were  all  raw  material ;  that 
they  were  all  ordinary  articles  of  commerce,  and  could 
be  used  for  any  other  purpose  besides  incandescent 
lamps ;  that  the  carbon  filaments,  as  imported,  were 
only  partly  manufactured  in  the  United  States,  and 
the  carbonization  was  completed  in  the  Canadian  fac- 
tory by  the  passing  of  an  electric  current  through  them 
while  a  high  vacuum  was  maintained  in  the  lamp 
bulbs,  thereby  reducing  them  to  a  pure  carbon ;  and 
that  this  process  of  final  carbonization  was  necessary 
to  make  a  serviceable  commercial  lamp ;  that  the  glass 
bulbs  and  tubes,  after  they   were  imported,  passed 
through  several  processes  in  the  factory   in  Canada 
to  render  them  fit  for  use  in  the  lamp ;  that  the   plati- 
num  was  obtained  in   the  United  States,   and,  before 
being  sent   into  Canada  for  use  in  the  lamps  was  re- 
melted  from  the  crude  material,  and  then  drawn  out  into 
wire  and  slightly  alloyed  with  iridium,  so  as  to  make 
it  a  little  harder, — the  wire   being  attached  to  the 
carbon  and  fitted  into  the  glass  bulbs  in  Canada ;  that 
if  the  respondents  had  been   compelled  to  manufac* 
ture  the  carbons  in  Canada,  it  would  have  ruined  the 
business  in  Canada ;  that  the  platinum  wire  would 
have  cost  two  hundredfold  more  in  Canada,  as  it  re- 
quires a  special  furnace  to  prepare  it ;  that  the  cost  of 
material  in  the  United  States  as  imported  into  Canada 
would  be  the  proportion  of  one-third,  and  the  labor  in 
Canada  two-thirds. 
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A  doubt  haying  arisen  as  to  the  jurisdiction  of  the      18^^ 
Deputy  Commissioner  of  Patents  under  the  provisions  TheRoyal 
of  the  37th  section  of  The  Patent  Act,  on  further  peti-  J^^p™^ 
tion  of  the  Royal  Electric  Company  of  Canada,  the  case  op  Canada 
-was  reopened  by  the  Minister  of  Agriculture  and  heard       rp^^ 

by  him  de  novo.  Edibon 

^  Electric 

July  23rd,  1889.  LicihtCo. 

Oplnileii  of 

Lash,  Q.C.,  Mr  Gibbon,  Q.C.,  Curtis  (of  New  York)*;?  JiJ/S:; 
and  Kerr  (of  Pittsburg,  N.Y.),  for  petitioners ; 

Cameron,  Q.C.,  Osier,  Q.C.,  Macmaster,  Q.C.,  and 
Lowrey  (of  New  York),  for  respondents. 

The  evidence  taken  at  the  previous  hearing  before 
the  Deputy  Commissioner  of  Patents  was  accepted  by 
both  the  petitioners  and  the  re6pondents,and  some  addi- 
tional evidence  was  taken.  Counsel  then  argued  the 
case  anew. 

The  Honourable  Sir  John  S.  D.  Thompson,  Q.C, 
Minister  of  Justice,  sat  with  the  Minister  of  Agricul- 
ture at  this  hearing,  and  delivered  a  written  opinion, 
addressed  to  the  latter,  as  follows  : — 

The  nature  of  the  petition,  and  the  various  pro- 
ceedings taken  under  it,  down  to  the  time  when  it  was 
heard  by  Mr.  Richard  Pope,  Deputy  Commissioner  of 
Patents,  are  recited  in  the  decision  which  was  ren- 
dered in  this  case  on  the  26th  of  February,  last,  by  that 
gentleman.  I  need  not  detail  these  matters  again,  be- 
cause the  narration  by  Mr.  Pope  indicates  them  suffi- 
ciently, although  it  will  be  seen  that  I  do  not  concur 
in  his  conclusions  as  to  what  was  established  by  the 
evidence  in  regard  to  many  important  points,  but 
arrive  at  conclusions  almost  directly  opposite.  In 
order  that  the  explanation  of  the  fact  that  the  case  sub- 
sequently came  before  us  may  appear  in  the  record,  I 
may  remind  you  that  after  the  decision  of  Mr.  Pope 
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1889      y^^LS  pronounced  the  respondents  made  application  to 

ThkRoyal the  Q-overnor-General  in  Council,  praying,  on  various 

Co«ANY  grounds,  that  effect  should  not  be  given  to  that  de- 

OF  Canada  cision.    The  application  was  then  referred  to  you  and 

T^B      myself,  by  His  Excellency  in  Council,  for  report,  and 

Edison    q^  h^^  examination  of  the  subject  which  ensued  it 

Light  Co.  seemed  to  be,  at  least,  doubtful  that  Mr.  Pope,  as 

opinton  or  Depijty  Commissioner  of  Patents,  possessed  the  neces- 

*  or  iiMtfc^rsary  jurisdiction  to  hear  and  decide  on  such  a  petition, 

or  to  pronounce  judgment  upon  it. 

It  was,  accordingly,  deemed  best  that  the  whole 
matter  should  be  reheard  before  yourself  as  Minister  of 
Agriculture  ;  and  you  having  desired  my  assistance  at 
the  heading,  I  had  the  pleasure  of  hearing  this  most 
important  subject  very  ably  discussed.  It  was  agreed 
at  that  time  (subject  to  certain  reservations  which  are 
not  important  now)  that  all  the  evidence,  proceedings 
and  arguments  which  had  taken  place  before  Mr.  Pope 
should  be  considered*  as  re-taken  before  yourself,  and 
should  be  used  to  the  same  extent  as  if  you  had  heard 
them.  This  evidence,  and  the  report  of  the  arguments 
which  had  taken  place  before  Mr.  Pope,  together  with 
the  arguments  which  we  heard,  and  the  briefs  which 
were  subsequently  handed  to  us,  contain  the  material 
on  which  I  am  now  to  give  you  my  opinion. 

I  have  considered  the  subject  carefully,  and  have 
delayed  somewhat  the  expression  of  my  opinion  in 
consequence  of  finding  myself  unable  to  arrive  at  the 
same  conclusion  as  that  expressed  in  the  decision  of 
Mr.  Pope,  who  truly  says  in  his  decision  that  he  had 
bestowed  upon  it  "all  the  care,  study  and  consideration 
which  his  time  and  ability  admitted,  in  endeavoring  to 
arrive  at  a  sound,  just  and  equitable  conclusion,"  and 
who,  I  know,  possesses  in  a  very  high  degree  the 
ability  to  consider  such  matters  in  the  way  in  which 
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they  should  be  considered  by   a  person   exercising      1889 

judicial  functions  in  regard  to  them.  TheRotal 

I  first  put  out  of  consideration  the  contention  made  gj^™^' 

by  the  petitioners  that  the  extension,  i^hich  was  ob- of  Canada 

tained  by  the  patentee  on  the  16th  of  November,  1881,       xh,s 

(for  three  months)  of  the  time  to  begin  the  manufac-    Edison 
^  1  Electric 

ture  of  the  patented  article  in  Canada,  was  obtained  by  Light  Co. 

fraud.  The  extension  was  made  on  an  ex  parte  appli-  opiNton  or 
cation,  no  doubt.  The  law  contemplates  the  applica-  orjJSie!' 
tion  being  ex  parte.  It  empowers  the  Commissioner 
of  Patents  to  decide  on  the  proof  which  may  be  thus 
submitted  to  him.  The  Commissioner  did  decide  in 
favor  of  the  application.  Without  disputing  the 
proposition  that'*  fraud  invalidates  everything,"  and, 
although  it  may  be  that  if  the  concession  then  made 
by  the  Commissioner  were  obtained  by  fraud  it  might 
be  treated  as  null,  I  see  no  ground  for  sustaining  the 
contention  that  it  was  obtained  by  fraud.  The  proof 
on  which  the  application  was  based  may  perhaps  have 
been  exaggerated.  It  may  perhaps  have  been  untrue. 
I  am  far  from  saying  that  it  was  either  exaggerated  or 
untrue.  The  evidence  on  that  point  offered  by  the  peti- 
tioners was,  to  my  mind,  very  inconclusive.  It  has  not 
made  the  impression  on  my  mind  which  it  has  made  on 
that  of  counsel  for  the  petitioners,  who  argued  that  the 
company  which  had  obtained  the  extension  was  shown 
to  have  been  ''  one  of  the  wealthiest  companies  in  the 
United  States,"  although  its  capital  for  the  operations 
in  the  United  States  and  Canada  was  under  $800,000. 
He  was  led  to  that  conclusion  by  the  fact  that  the 
shares  of  the  company  advanced  in  price  very  much 
above  par,  forgetting,  apparently,  that  the  profit  on  sales 
of  shares  is  the  profit  of  the  owner  of  the  shares — not  of 
the  company — and  that  the  advance  was  evidently 
due  to  the  speculative  anticipations  formed  as  to  the 
company's  future. 
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1889  Assuming,  for  the  sake  of  the  argument,  however, 

TheBoyal  that  the  proof  was  untrue, — that  certainly  would  not 
S2p™y  ^^^^^^  the  decision  of  the  Minister  null. 
OP  Canada      The  decision  or  judgment  of  a  tribunal  cannot  be 
•Phe      treated  as  null  simply  because  the  person  in  whose  favor 
Edison    jj.  y^^  obtained  put  forward  false  testimony.     The  ex- 
LiQHT  Co.  tension  of  time  was  actually  made  by  the  Minister. 
Opinion  or  No  application   has  ever  been  made   to  rescind  the 
of  jn«tir^.'Minister's  order,  and  therefore  the  time  within  which 
the  patentee  was  bound  to  cease  importing  the  paten- 
ted article,  and  to  begin    the  manufacture  of  it  in 
Canada,  was  the  1*7 th  of  February,  1882. 

In  the  view  that  I  take  of  this  case  it  will  be  unneces- 
sary for  me  to  express  my  opinion  as  to  whether  the 
jurisdiction  possessed  by  the  Minister  of  Agriculture 
or  his  deputy,  is  exclusive,  as  contended  for  by  the 
petitioners,  or  conclusive,  when  exercised,  as  con- 
tended for  by  the  respondents. 

I  think  we  may  also  put  out  of  the  case  the  points 
taken  in  the  particulars  as  to  the  importation  of  com- 
pleted lamps.  These  points  were  probably  based  on  a 
misapprehension  of  fact.  It  appears  that  four  com- 
pleted lamps  were  actually  imported. 

It  is  said  that  they  were  returned,  or  destroyed,  and 
that  the  importation  had  been  made  by  mistake. 

The  excuse,  however,  is  not  material.  They  were 
never  sold  in  Canada,  nor  offered  for  sale,  nor  intended 
to  be  sold,  but  were  merely  intended  to  be  used 
as  samples,  or  models,  of  the  article  which  it  was  in- 
tended should  be  manufactured  within  the  Dominion. 
Another  item  of  this  charge  was  the  importation  of 
lamps  for  the  Lachine  Canal ;  but  it  seems  from  the 
evidence  that  what  were  called  lamps  were  only  lamp 
fittings. 

In  fact,  these  points  were  not  presented  for  our  con- 
sideration as  grounds  on  which  the  petitioners  expected 
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a  favorable  decision.    We  may  fairly  treat  them  as      1889 
haying  been  abandoned.  TheRoyal 

The  application  of  the  petitioners,  therefore,  rests  on  ^^p™Y 
the  set  of  facts  following  :  op  Canada 

mm 

The  patentee  has  made  his  lamps  out  of  glass  bulbs      ^p he 
and  glass  tubes  made  in  the  United  States  and  imported    Edison 
from  there  into  Canada;  with  platinum  wires  pro-  Light  Co. 
duced  from  platinum,  mined  in  Russia,  manufactured  opiniM  or 
into  wire  in   the  United   States  and   imiK)rted  into  or  junfire. 
Canada  from  there ;  with  filaments  of  bamboo  grown 
in  Japan,  imported  thence  to  the  United  States,  car- 
bonized partly  in  furnaces  there,  and  imported  thence 
into  Canada,  with  brass  bottoms  made  in  the  United 
•States   to   fit  into  lamp  sockets,   and  imported  into 
Canada ;  also  with  copper  wire  which  has  come  from 
the  United  States. 

The  glass  bulbs  and  tubes  are  the  first  articles  to  be 
considered.  It  is  admitted  that  they  are  articles  of 
commerce  in  the  United  States,  in  Canada,  and  in  almost 
every  other  country,  and  were  so  for  many  years  before 
the  patent. 

It  is  clear  that  bulbs  and  tubes  of  that  description 
are  used  for  other  purposes  than  for  electric-  lamps,  the 
bulb  being  the  simplest  form  the  glass  takes  in  the  pro- 
cess of  blowing,  and  the  tubing  being  made  and  used 
for  a  great  variety  of  purposes. 

While  the  hearing  was  going  on  in  your  office  you 
may  remember  that  it  was  pointed  out  that  a  number 
of  such  bulbs  were  standing  on  your  desk  for  the  pur- 
pose of  exhibiting  various  kinds  of  seeds. 

A  description  of  the  patented  lamp  does  not  men- 
tion the  glass  bulb  as  being  an  essential  part  of  the 
lamp.  A  transparent  chamber  of  any  shape,  or  of 
several  parts  joined,  capable  of  affording  a  vacuum, 
would  suffice.     Therefore,  the  bulbs  and  tubes  are  not 
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1889      used  exclusively  for  this  purpose  and  are   not  even 
TheRoyal essential  to  the  invention,  strictly  speaking. 
C  ^MP^OT       There  is  some  evidence  as  to  the  glass  bulbs  and  tubes 
OP  Canada  being  manufactured   expressly    for  the  respondents, 

rp^j.      that  is,  manufactured  to  their  order,  and  there  seems 
Edison    Jq  }y^  ^q  doubt  that  each  electric  light  company  gives 

jIjLEOTRIO 

LiGHr  Co.  an  order  in  advance  for  the  number  of  bulbs  which  it 
opiTrii^  or  will  require,  by  a  given  time,  as  well  as  for  the  amount 
^orjitfltu^'of  tubing  which  may  be  required.  This  is  not,  by  any 
means,  because  the  manufacture  of  bulbs  and  tubes  is 
confined  to  electric  lamp  purposes,  but  because  it  is 
necessary  that  they  should  be  carefully  made,  more 
free  from  flaws  than  would  be  insisted  on  if  they  were 
used  for  some  other  purposes,  and  because  it  is  neces- 
sary that  the  tubing,  which  has  to  be  connected  with 
the  bulbs  in  the  process  of  making  the  lamp,  should 
be  of  the  same  melting,  and  the  same  description  of 
glass  as  the  glass  of  which  the  bulb  is  formed.  Some 
companies  also  desire  that  their  bulbs  should  have 
a  distinctive  form  which  is  very  easily  given  by  the 
blower,  and  seems  to  be  merely  a  matter  of  fancy.  All 
this  does  not,  in  my  opinion,  make  any  e^8ential  differ- 
ence ;  it  is  simply  a  precaution  for  care  and  accuracy 
in  the  making  of  a  very  common  article  of  merchandise 
which  is  to  be  used  in  the  construction  of  a  patented 
article. 

It  cannot,  certainly,  be  urged  that  the  respondents 
might  use  bulbs  and  tubes  carelessly  made  and  ill- 
matched  without  forfeiture  of  the  patent,  but  that  they 
must  lose  their  patent  by  reason  of  the  pains  that  they 
take  to  avoid  defects  and  flaws. 

These  bulbs  and  tubes,  as  I  have  said,  are  not  a  part 
of  the  claim  in  the  patent.  In  fact,  it  is  quite  possible 
to  conceive  of  the  patented  article  being  made  without 
them — ^made,  for  instance,  in  some  other  shape.  How- 
ever this  may  be,  they  are  articles  of  commerce,  which 


APPENDIX  No.  2.  589 

any  one  may  import,  manufacture,  sell  or  use  without      ^^^ 

infringing  the  patent.    They  were  in  use  long  before ThbRoyal 

electric  lamps  were  invented,  are  used  for  other  kinds  ^JJ?^™ 

of  electric  lamps,  and  I  cannot  come  to  the  conclusion  or  Canada 

that  the  importation  of  these  into  Canada  incurred  the      r^^^ 

forfeiture  of  the  patent.  Edison 

.         .  Elxgtric 

What  I  say  on  this  point  may  be  taken  as  said  of  Lioht  Co. 

many  other  articles  which  go  into  the  composition  of  opM^  or 
the  lamp,  and  which  will  be  referred  to  hereafter.  I  or  j«^u!^' 
do  not  see  how  it  can  be  reasonably  contended  that 
these  articles  may  be  imported  freely  into  the  country, 
may  be  sold  in  all  our  shops  and  warehouses,  may  be 
used  for  any  other  purpose  which  a  purchaser  pleases 
(even  for  the  manufacture  of  electric  lamps),  and  the 
purchaser  be  liable  to  no  penalty  ;  while,  if  the  paten- 
tee buy  them  and  use  them  in  making  his  lamps,  he 
is  to  incur  the  enormous  penalty  of  forfeiture  of  all  his 
patent  rights.  If  he  may  buy  them  here  and  use  them 
for  his  lamps,  he  may  certainly  import  them  and  use 
them. 

It  does  not  seem  reasonable  that  a  person  who  has 
been  placed  expressly  under  the  protection  of  the 
patent  law,  as  a  reward  for  inventive  genius  and  for 
expenditure  of  labor  and  capital  in  devising  a  pat- 
ented article,  should  be  subjected  to  enormous  penal- 
ties for  doing  what  everybody  else  may  do,  and  I  do 
not  think  that  such  would  be  a  correct  construction  of 
the  law. 

The  platinum  wire  is  imported  from  the  United 
States  wound  on  spools.  It  is  not  denied  that  this  is 
an  article  of  commerce,  useful  for  many  purposes.  It 
is  not  pretended  that  its  production  is  covered  by  any 
claim  in  the  patent  which  makes  its  manufacture  the 
sole  property  of  the  patentee. 

Is  it  a  thing,  therefore,  which  he  is  bound  to  produce 
and  manufacture  in  Canada  ?    On  the  contrary,  it  is  a 
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1889      general  article  of  commerce,  as  much  as  so  valuable  a 

ThbRoyal material  can  be,  and  the  only  difference  between  the 

S?IS?Y  platinum  wire  of  general  commerce  and  the  platinum 

OF  Canada  wire  used  by  electric  lamp  manufacturers  is  that  the 

•Phe      latter  is  desired  to  be  free  from  flaws  and  defects, 

Edison    -which   sometimes  may  be   tolerated  in   the   former. 
Electric  ^ 

LiqhtCo.  In  other  words,   the  patentees  are  not  to  be    per- 
opintoM  of  mitted,   it    is  virtually  contended,   to  import  plati- 

tli«  Minister  /•  ii      •      1  1  .... 

of  jMtiM.  num  wire  for  use  m  their  lamps  unless  it  is  irreg- 
ularly  and  defectively  made;  but  if  roughly  and 
badly  made  the  law  is  not  violated  and  the  patent  is 
not  to  be  cancelled.  There  was  evidence  that  the  plati- 
num wire  is  sometimes  alloyed  with  iridium  to  stiffen 
it,  and  make  it  hold  up  the  lamp  better  than  it  other- 
wise would ;  but  this  is  also  true  of  the  platinum 
wire  used  for  many  other  purposes,  and  the  alloy  is 
nothing  new,  is  not  covered  by  the  patent  and  is  by  no 
means  essential.  The  platinum  wire,  even  with  the 
alloy,  was  in  use  long  before  the  electric  lamp  was 
invented.  The  coppeir  wire  is  imported  from  the 
United  States  in  small  coils. 

It  is  a  common  commercial  article  used  for  many 
purposes,  and  not  an  essential  part  of  the  lamp  which 
was  patented  by  the  patent  under  consideration. 

All  that  the  claims  in  the  patent  say  in  regard  to  the 
wires  is  that  the  filament  shall  be  "  secured  to  metallic 
wires,"  and  that  "  metal  wires  "  shall  pass  through 
"  a  receiver  made  entirely  of  glass,"  and  the  "  securing 
of  platina  contact  wires  "  to  a  carbon  filament.  The 
copper  wire  used  is  the  copper  wire  imported  and 
used  for  all  electrical  purposes. 

As  to  the  brass  bottom  pieces,  it  is  stated  in  the  tes- 
timony that  these  are  two  brass  pieces  separated  or 
held  together  by  means  of  plaster,  and  that  the  two 
brass  pieces  are  imported  into  Canada  from  the  United 
States  and  are  put  together  and  set  in  plaster  in  Canada 
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and  attached  to  the  lamp.    It  does  not  appear  tha'      i^d 
these  brass  pieces  are  an  essential  part  of  the  lamp,  or  ThbRoyal 
in  any   way   covered  by  the  patent  claim,  or  by  the  company 
patent  itself.    The  pieces  may  be  of  any  other  material  of  Canada 
which   will  serve  the  purpose,   and  may  be  of  any      thk 
shape,  size  or  quality  which  fancy  can  design.    They  ^^^^^^ 
are,  in  one   form  or  another,   common   to  all  electric  Light  Co. 
lamps.    The  expert  called  by  the  petitioners  says  con-  opiaioM  or 
cerning  the  brass  shells  :    ''  There  is  absolutely  noth*  ar^mmu^' 
"  ing  said  about  it  in  the  patent,  so  I  should  regard  it 
''  as  a  subsequent  improvement  or  attachment.'' 

It  is  clear,  to  my  mind,  that  in  respect  of  all  these 
articles  (and  only  one  remains  to  be  considered),  every 
one  of  them  is  of  the  public  domain,  free  to  every  per- 
son in  Canada  to  manufacture,  import,  sell  and  use 
without  thereby  infringing  the  patent  under  considera- 
tion, and  that  in  respect  of  their  use,  the  respondents 
incur  no  greater  liability  or  penalty  than  they  incur 
by  importing,  and  not  manufacturing,  the  plaster  with 
which  they  seal  the  lamps,  or  any  of  the  common  ap- 
pliances of  the  workshop  which  may  be  used  in  the 
manufacture. 

The  carbon  filament  remains  to  be  considered. 

This  is  described  in  the  patent  (^laim  as  ''  a  filament 
of  carbon  of  high  resistance,  made  as  described,  and 
secured  to  metalic  wires  as  set  forth,"  &c. 

The  strips  of  bamboo,  out  of  which  filaments  are 
made,  are  imported  from  Japan,  as  I  have  said,  are  split 
into  threads  in  the  United  States,  baked  into  a  partly 
carbonized  condition  there,  and  sent  from  there  into 
Canada.  As  a  matter  of  fact,  it  seems  that  the  carbon- 
izing of  the  filament  is  a  very  difficult  work,  requiring 
great  experience  and  skill.  It  has  been  principally 
done  by  Mr.  Edison  himself,  and  although,  perhaps, 
•  sometimes  done  by  others,  has  so  often  failed  in  the 
hands  of  others,  even  of  those  who  had  temporarily 


592         EXCHEQUER  COURT  REPORTS.    [VOL.  II. 

1889      succeeded,  that  the  work  is  practically  reserved  for  Mr. 
ThbRotal Edison's  factory  in  New  Jersey,  or  was  so  at  the  time 
GoMP^  under  consideration. 

OF  Canada      This  was  the  case  as  to  filaments  for  use  in  Europe 

X^E      as  well  as  for  use  in  Canada. 

Edison        h  m^y  jj^  jjgo  observed  in  this  connection  (although 

LioHT  Co.  it  may  not  have  an  important  bearing  on  the  legal  view 

optaiuil^  of  of  the  question)  that  the  filament  is  of  a  very  trifling 

of  jvwtice.  value,  even  after  it  has  been  carbonized,  and  of  very 

^  trifling  cost. 

After  being  brought  into  Canada  it  is  attached  to  the 
leading  wires  and,  during  the  process  of  exhausting 
the  air  from  the  glass  bulb,  is  subjected  to  an  electric 
current  for  the  greater  portion  of  half  a  day.  The  car- 
bonizing which  it  receives  in  the  United  States  and 
the  treatment  by  electric  current  after  it  arrives  in 
Canada,  before  the  final  completion  of  the  lamp,  are 
what  mtike  the  filament  a  filament  of  high  resistance 
and  fully  carbonized.  It  could  hardly  be  said  to  be 
fully  carbonized  until  the  treatment  which  is  given  in 
Canada  has  been  applied.  Before  that  the  filament  is 
a  partly  carbonized  filament,  which  would  emit  light 
when  the  current  was  applied,  but  not  efficiently;  be- 
cause, not  being  completely  carbonized,  it  would  be  of 
short  duration,  comparatively,  and  would  impair  the 
vacuum.  It  would  be  a  carbonized  filament,  but  not 
**  a  filament  of  carbon." 

I  must  observe  of  the  filament,* as  of  the  other  articles 
which  I  have  enumerated  above,  that  the  production 
or  manufacture  of  this  article  is  not  covered  by  the 
patent  claim  or  by  the  patent.  True,  it  is  a  most  essen- 
tial part  of  the  patented  invention.  It  may,  perhaps, 
be  said  to  be  what  Mr.  Pope  declares  it  to  be,  "  the 
novelty  which  the  inventor  has  contributed  to  the  art 
of  incandescent  lighting."  To  my  mind,  however,, 
there  is  a  mistake,  which  would  lead  to  an  erroneous 
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concltudon  on  the  whole  subject,  involved  in  the  pro-      J^*^^ 

position  which  has  been  pat  before  as  in  the  following  TheRoyal 

words:     "The  carbon  filament,  as  imported  by  the  ^^J^y 

patentee  and  Us  representatives,  the  resi>ondents,  "^^  "^  or  Canada 

is  claimed  in  and  covered  by  the  patent  \    i^     ^     ^      ip^, 

"  anyone  who  should  use  it  without  the  permission  or    Ei^ison 

Electric 
'^  consent  of  the  respondents  would  render  himself  liable  Lioht  Co. 

to  them  in  an  action  for  infringement  of  the  patent.''  o^ti^to^  or 
Heading  these  words  in  connection  with  the  statement  or  jaiiii!^"^ 
that  "the  carbon  filament  of  high  resistance  is  the 
novelty  which  the  inventor  contributed  to  the  art  of 
incandescent  lighting,"  one  would  expect,  in  turning 
to  the  patent,  to  find  a  patent  simply  for  "  a  carbon 
of  high  resistance,"  because  nothing  but  a  novelty  can 
be  the  subject  of  a  patent,  unless  it  be  a  new  combina- 
tion, and  the  language  used  in  the  proposition  before 
quoted  would  not  apply  to  a  combination.  But  the  car- 
bon filament  is  not "  the  invention  for  which  the  patent 
is  granted"  (to  quote  the  exact  words  of  the  enact- 
ment prohibiting  importation,  which  is  invoked  here). 
On  the  contrary  the  production  of  the  filament  is  not 
covered  by  the  patent  at  all.  The  "  invention  for  which 
the  patent  is  granted  "  is  a  lamp  in  which  the  fila- 
ment is  to  emit  the  light.  The  lamp  was  old,  the 
filament  new.    The  combination  was  patented. 

The  patentee  might  have  patented  the  filament,  it 
would  seem,  but  he  has  chosen  to  patent  only  the  lamp 
containing  the  filament — or  the  combination,  and  not 
the  new  part  merely. 

If  the  view  expressed  in  the  above  quotations  were 
sound,  the  patentee  would  have  satisfied  the  condi- 
tions of  the  patent  by  simply  making  the  filament  of 
carbon  in  Canada,  and  doing  no  more  ;  but  it  is  clear 
that  if  he  had  done  only  that  the  petitioners  would  have 
had  an  unanswerable  case  for  the  forfeiture  of  the 
patent.  They  would  have  said  :  "  True,  your  great 
38 
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1889      contribution— ^your  only  contribution — to  the  art;  of 

The^tal  electric  lighting  was  your  filament  of  carbon,  but  yon 

^MPANT  ^*^®  patented  a  lamp  in  which  that  filament  would 

OF  Cakada  give  out  light,  how  is  it  that  you  have  not  made  lamps 

The      i^  Canada,  but  only  carbons  ?" 

Edison        Here  is  evidence  from  the  petitioners'  expert  on  the 
Electric        .  -^ 

Light  Co.  pomt: 

o  imiou  of     ^"  ^^^>  ^^®  ^^*  claim  reads  &s  follows :    I  claim  as  my  invention, 
tiMi  iEiiitet«rj|j.gt^  i^n  electric  lamp  for  giving  light  by  incandescence,  consisting  of  a 

filament  of  carbon  of  high  resistance,  made  as  described  and  secured 

to  metallic  wires  as  set  forth.  Will  you  say,  what,  in  reference  tu  the 
lamps  which  I  have  been  speaking  of,  is  covered  by  that  first  claim  in 
this  patent,  construing  it,  as  we  must  do,  by  the  specifications  which 
precede  the  claim  ? 

A.  I  think  that  claim  clearly  covers  any   form  of  incandescent 
electric  lamp,  having  in  it  a  filament  made  of  carbon  and  having  a 
high  resistance.  The  word  filament  implies  that  it  is  a  fibre  or  thread. 
It  must  be  a  carbon  of  high  resistance,  and  must  be  connected  by  con- 
ducting wires. 

A  carbon  filament,  even  of  high  resistance,  or  even 
such  a  filament  subjected  to  treatment  by  electric  cur- 
rent, IS  not  a  thing  which  the  patentee  has  the  exclu- 
sive right  to  produce.  It  can  be  made  in  Canada  by 
any  person  who  wishes  to  do  so.  It  can  even  be  used 
in  Canada,  for  any  purpose,  by  any  person,  without 
the  charge  of  infringement,  unless  he  uses  it  in  an 
"  electric  lamp."  It  may  be  said  that  no  person  wants 
to  use  such  an  article  for  any  other  purposej  but  I  do 
not  see  that  this  in  any  way  affects  the  argument.  If 
the  making  of  a  filament  of  carbon  is  not  patented, 
but  only  the  construction  of  a  lamp  with  such  a  fila- 
ment, the  patentee  is  bound  to  manufacture  his  lamp, 
with  the  filament  in  it,  in  Canada ;  but  he  is  not,  I 
think,  bound  to  manufacture  his  filament  here.  The 
one  thing  which  is  covered  by  this  patent,  and  of 
which  the  patentee  has  a  monopoly  under  the  patent, 
is  to  make  an  "  electric  lamp  forgiving  light  by  incan* 
descence,  consisting  of  a  filament"  so  made  "and 
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secured,"  &c.;   or  stating    it    another    way,    as    his      i^^^ 

claim    does :     "  The     combination    of   carbon    fila- TheRoyal 

ment    within    a   receiver    made     entirely    of   glass,  qq^p^^y 

through  which  leading  vnres  pass,  and  from  which  of  Canada 

receiver  the  air  is  exhausted,"  &c.  ;  or,  stating  it  still       xhb 

in  another  way,  his  claim  covers  "a  coiled  carbon  fila-    Edison 

^^  Electric 

ment  or  strip  arranged  in  such  a  manner  that  only  a  Light  Co. 
portion  of  the  surface  of  such  carbon  conductor  shall  opinion  or 
radiate  light,  as  set  forth  "  ;  or,  stating  it  in  still  another  otswtu:^!^ 
way,  his  claim  covers  this, — "  securing  the  platina  con- 
tact  wires  to  the  carbon  filament  and  carbonizing  of 
the  whole  in  a  closed  chamber,"  &c. 

While  commenting  on  that  which  has  been  done  in 
connection  with  the  filament,  I  may  advert  to  one  other 
contention  on  which  much  stress  was  laid^  but  which 
does  not  seem  to  me  to  have  the  importance  which  was 
attached  to  it,  namely,  that  the  process  of  further  car- 
bonizing the  filament  in  Canada,  after  it  is  introduced 
into  the  bulb,  by  passing  an  electric  current  through 
it,  is  not  described  or  claimed  in  the  patent  and  forms 
no  part  of  it,  and  cannot,  therefore,  be  availed  of  to 
save  the  patent.  On  the  contrary,  it  is  said,  "  this 
is  the  subject  of  another  patent,  obtained  subsequently, 
by  the  same  inventor." 

I  do  not  so  understand  the  position  of  the  patentee. 
To  produce  the  patented  article  he  has  to  use,  among 
other  things,  "  a  filament  of  carbon  of  high  resistance," 
and,  if  the  bamboo  is  completely  carbonized,  or  even 
carbonized  to  a  materially  greater  degree,  by  the  pro- 
cess applied  to  it  in  Canada,  I  do  not  see  why  that 
treatment  should  be  rejected  as  immaterial,  because  the 
process  is  not  a  patented  process,  or  a  process  only 
patented  by  another  patent.  As  well  might  the  pro- 
cess of  baking,  gone  on  with  in  the  United  States,  be 
rejected  as  immaterial  against  him  because  the  process 
of  baking  is  not  the  subject  of  this  patent.  The^elFect 
38H 
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1889      of  the  process  not  being  covered  by  the  patent  is  merely 

TheRotal that  the  patentee  can  make  his  filament  of  carbon  by 

OoMP^T  ^"^y  process  which  pleases  him.  He  is  entitled  to  credit 

OP  Cakada  for  carbonization,  however  it  may  be  done,  and  the 

Thb      effect  which  the  subsequent  patent  has  is  to  prevent 

Edison    other  persons  from  making  a  '*  filament  of  carbon  of 

Light  Co.  high  resistance  "  by  enclosing  it  in  a  bulb,  exhausting 

opiaion  of  the  air  therefrom,  and  treating  it  by  the  electric  current, 

•r  jwti«w.  as  described  in  the  subsequent  patent. 

"""^  If  the  argument  presented  in  that  objection  were 

correct  it  would  lead  to  the  conclusion  that  none  of  the 
respondents'  lamps  could  be  said  to  have  been  made  in 
conformity  with  the  first  patent,  because  the  carbon 
filament  had  been  treated  by  electricity  in  the  manner 
described  in  the  second  patent.  But  it  is  admitted  that 
they  were  made  in  conformity  with  the  patent,  and 
the  only  objection  is  as  to  certain  things  being  done 
in  the  United  States. 

As  I  have  said,  we  have  simply  to  enquire,  under 
the  first  patent  (in  so  far  as  the  filament  is  concerned), 
whether  the  filament  of  carbon  of  high  resistance  was 
made  in  Canada  by  any  process  whatever,  and  if  the 
filament  was  made  a  filament  of  carbon  of  high  resis- 
tance in  Canada  by  any  process  whatever,  I  think  it  is 
impossible  to  say,  as  a  matter  of  law,  that  a  filament  of 
carbon  of  high  res  istance,  used  in  the  lamps  made  in 
Canada,  was  made  in  the  United  States  and  not  in 
Canada.  It  was,  at  least,  partly  made  in  Canada,  and 
I  think  there  would  not  be  ground  for  cancelling  the 
patent,  even  if  the  patentee  were  bound  to  make  them 
here. 

As  I  have  already  intimated,  however,  inasmuch  as 
the  making  of  the  filament  is  not  patented  by  this  pat- 
ent, I  think  that  the  filaments  stand  in  the  same  posi- 
tion as  all  the  other  articles  which  go  to  form  the  lamp. 


APPENDIX  No.  2.  697 

As  to  the  other  articles,  I  have  already  given  yon  my      1889 


views.  The  Royal 

I  «n  putting  thi,  »  though  it  were  n«e»«ry,  he-  J-- 

fore  the  patent  conld  be  npheld,  to  be  satisfied  that  no  of  Canada 

one  of  the  articles  which  go  to  make  np  the  patented      rj^^^ 

article  was  imi>orted  into  Canada  in  the  condition  in    Edison 

Electric 

which  it  was  nsed  in  the  construction  of  the  lamp ;  Light  Co. 
but  I  am  not  at  all  satisfied  that,  even  if  what  I  have  optlii^  or 
just  said  could  not  be  affirmed,  the  patent  could  thereby  *or  ImjoV!' 
be  forfeited.  I  will  discuss  presently  the  decisions 
which  have  been  given  on  that  point ;  but,  leaving 
them  aside  for  the  moment,  I  do  not  find  anywhere 
that  the  statute  expressly  imposes  the  penalty  of  for- 
feiture for  importing  into  Canada  the  various  parts  of 
the  invention  for  which  the  patent  was  granted,  much 
less  for  importing  one  of  the  parts.  The  words  of  the 
statute  are,  ''the  invention  for  which  the  patent  is 
granted,"  and  it  does  not  seem  that  the  Minister,  or 
his  deputy,  in  administering  that  law,  can  enlarge  the 
statute  or  add  any  words  to  it,  even  in  trying  to  pre- 
vent  an  evasion  of  the  statute.  In  considering  and 
administering  such  a  statute  the  Minister  or  his  deputy 
can  only  apply  the  penalty  to  the  ofience  which  the 
statute  forbids.  He  cannot  apply  it  to  an  attempt  to 
evade  the  statute.  In  imposing  penalties  Parliament 
must  take  its  own  measures  to  prevent  evasion,  and  it 
would  be  most  unsafe  to  impose,  against  an  evasion, 
the  heavy  i)enalty  which  the  law  has  levelled  at  the 
principal  offence,  on  the  theory,  which  may  or  may  not 
be  correct,  that  Parliament  intended,  by  an  equal  pen- 
alty, to  forbid  the  doing  of  that  which  would  be  almost 
or  quite  an  equivalent  of  the  principal  offence. 

To  apply  this  idea  to  the  case  in  hand,  it  would  be 
unsafe  to  apply  the  penalty  of  forfeiture  to  the  impor- 
tation of  the  various  articles  out  of  which  the  patented 
article  is  produced,  on  the  theory  that  Parliament  hav- 
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1A89      ing  prohibited  nnder  this  penalty  the  importation  of 

ThkRoyal "  the  invention  for  which  the  patent  was  granted,"  it 

Company  ^^^  likewise  have  intended  to  prohibit,  under  the 

OF  Canada  same  penalty,  the  importation  of  the  various  articles 

The      ^^^  ^f  which  "  the  invention  for  which  the  patent  was 

Edison    granted  "  is  made.     Even  if  we  thought  the  law  had 

Electric  ®  ® 

LioHT  Co.  been  violated  by  importing  these  parts,  it  would  be 
Opinion  of  better  to  suffer  the  risk  of  the  law  being  infringed,  for 
or  jniTticeTthe  time  being,  and  to  invite  the  attention  of  Parlia- 
ment  to  the  subject,  in  order  to  have  an  explicit  decla- 
ration of  its  will. 

I  do  not  wish  it  to  be  understood,  however,  that  I 
find  anything  in  the  evidence  as  to  the  importation  of 
these  articles  into  Canada,  even  of  the  partly  carbon- 
ized filament,  to  justify  an  imputation  of  bad  faith, 
such  as  an  intent  to  evade  the  law  and  to  evade  the 
conditions  of  the  patent. 

There  is  much  evidence  to  the  contrary — much  evi- 
dence to  show  that,  during  the  time  covered  by  the 
complaint,  the  lamp  was  introduced  into  Canada;  that 
there  was  little  or  no  demand  for  it;  that  the  production 
of  the  lamps,  for  the  small  demand  which  existed,  was 
attended  with  enormous  expense  as  compared  with 
their  cost  when  imported,  and  that  if  the  lamps,  and 
all  the  component  parts,  had  to  be  manufactured  in 
Canada,  it  would  have  been  utterly  impracticable  to 
have  carried  on  the  business  at  all. 

There  is  evidence,  also,  of  great  practical  difSculties 
in  carbonizing  the  filament,  and  of  its  being  a  delicate 
work,  at  which  skilful  workmen  often  fail,  and  at 
which  workmen,  who  have  succeeded  sometimes,  fail 
sometimes,  without  being  able  to  detect  the  cause  of 
failure.  This  I  have  intimated  already  in  another 
connection. 

A  s  to  one  piece  of  the  evidence  brought  forward,  by 
the   petitioners,  to  establish  bad  faith  on  the  part  of 
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the  respondents, — the  evidence  that  the  agents  or  ser-      ^^^ 

vantsofthe  respondents  declared  that  they  were  not TheRoyal 

operating  in  good  faith, — I  shall  have  occasion  to  speak  nSMPi^T 

of  it  by  and  by,  when  I  come  to  the  question  of  the  of  Canada 

refnsal  lo  sell  the  patented  article  in  Canada,  because       x^s 

it  was  in  connection  with  the  sale  of  the  lamps  that    Edison 

*  Electric 

the  declaration  was  alleged  to  have  been  made,  al-  Light  Co. 

though  I  admit  that  it  has  a  bearing  upon   all  the  o^iTiitol^  or 
charges  brought  forward.  or  jmuhc*^. 

I  merely  mention  that  piece  of  evidence  now  for  the 
purpose  of  showing  that  I  have  not  forgotten  it,  and  to 
show  that  in  attributing  good  faith  to  the  respondents  I 
am  doing  so  subject  to  what  may  be  said  on  that  piece 
of  evidence,  and  to  what  will  be  said  of  it  hereafter. 
In  this  connection  I  must  refer  to  the  evidence  of  what 
was  done  in  Canada,  in  the  construction  of  the  lamp, 
for  the  purpose  of  calling  your  attention  to  what  I 
think  is  conclusive  evidence  that  the  lamp  has  not  been 
brought  into  Canada  in  pieces,  and  that  the  manufac- 
ture of  the  lamp  in  Canada  has  not  been  merely  the 
"  assembling  of  the  parts." 

If  the  parts  were  ready  for  use  in  the  construction 
of  the  lamp, — ready  to  be  assembled,  and  merely  re- 
quiring to  be  assembled  in  order  to  produce  the  patented 
invention,  as  seems  to  have  been  the  case  with  regard 
to  the  Bell  Telephone  (1),— we  should  have  to  con- 
sider the  question  as  to  whether  the  invention  for  which 
the  patent  was  granted  was  not  really  imported  into 
the  country,  although  imported  in  parts.  We  should 
then  have  to  consider,  with  much  doubt  and  difficulty 
as  I  have  already  suggested,  whether  the  penalty  pro- 
vided by  the  statute  should  not  be  attached  to  that 
offence  to  prevent  an  invasion  of  the  law ;  but  in  my 
view  of  the  evidence,  it  is  unnecessary  to  consider  the 

(1)  See  ante,  p.  495,  and  p.  524. 
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1889      case  from  that  point  of  view,  audit  would  be  improper 
TheRotal to  decide  it  on  any  such  principle. 
Company       There  are  various  descriptions,  in  the  evidence,  of 
OF  Canada  what  was  done  in  Canada  with  the  articles  out  of 
rpQ]g      which  the  lamp  was  made,  in  the  production  of  the 
Edison    lamp,  and  in  considering  what  was  so  done  we  must 
Light  Co.  remember,   at  every  step,    that  the  patented    article 
Opinion  of  is     uot    the      carbon     filament,     merely;     not    the 
of  jnMtf«<».  platinum      wire,     manufactured     without      irregu- 
larities,    merely ;     not     the    brass     bottom     pieces, 
merely;     not    the  glass     bulb    and    glass    tubing, 
merely  ;   not  the  joining  of  a  glass   bulb   and  a  glass 
tube  of  the  same  melting  and  same  quality  of  glass ; 
not  the  carbonizing  of  the  filament ;  not  the  treating 
of  the  filament  by   an  electric  current ;  but  it  is,  first, 
"  an  electric  lamp," — ^this  lamp,  to  give  "  light  by  in- 
candescence, consisting  of  a  filament  of  carbon  of  high 
resistance,  made  as  described,  and  secured  to  metallic 
wires,"  &c.    The  quotations  are  from  the  first  claim 
of  the  patent.    The  second,  third  and  fourth  claims  of 
the  patent  I  need  not  repeat,  because,  with  the  excep- 
tion of  the  third,  which  is  practically  out  of  the  ques- 
tion (being  for  a  kind  of  carbon  filament  which  was 
not  used),  all  the  claims  are  included,  under  one  set 
of  words  or  another,  in  the  description  of  the  patented 
article  as  ''an  electric  lamp,''  although  calling  it  by 
some  other  name  than  a  lamp, — the  second  claim  using 
such  words   as    "  a  receiver  made  of  glass,"  and  the 
fourth  mentioning  ''  a  closed  chamber." 

Here,  then,  is  the  evidence  of  what  was  done  in 
Canada  to  produce  the  patented  invention  : — 
Henry  M.  Byllesby,  called  by  the  petitioners,  says  : — 

Q.  Then  what  was  done  with  those  parts  which  came  from  the 
United  States  in  the  Montreal  premises  ?  A.  Well,  there  were  several 
operations.  In  the  first  place,  the  carbon  filament  which  had  been 
brought  in  from  the  United  States  was  attached  to  what  are  known 
as  the  Icading-in  wires,  the  leading-in  wires  having  been  previously 
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let  into  the  lamp  and  properly  sealed  in.    The  glass  bulh  and  tube       1889 

attached  to  it  had  the  air  exhausted,  the  tube  was  sealed  up,  the  con-  _,    '-'r^ 

.  Thb  Rotal 

nection  completed ;  the  hoses,  which  had  also  been  brought  in  from   £i,sctric 

the  United  SUtes,  were  then  attached.  Comfant 

OF  Canada 

John  M.  Robertson,  another  witness  called  in  sup-      ^* 
port  of  the  petition,  is  more  precise.      Beginning  at    Edison 
that  part  of  his  evidence  in  which  he  describes  the  ljq^cJx 
work  done  in  Canada,  we  find  the  following : —  

"  OpllilAli   of 

tli«»  Mtuliit4tr 

Q.  What  is  the  next  step  ?    A.  The  next  step  would  be  to  mount  of  sumtir**, 
that  filament  into  the  platinum  wires — the  electrodes  that  pass  through 
the  glass  are  shown  in  Figure  13,  in  Exhibit  13. 

Q.  That  is,  that  platinum  wires  are  attached  to  the  ends  of  the  car- 
bon ?  A.  Yes ;  that  is  the  process  for  the  carbon.  Then  we  go  back 
to  making  that  inside  part.  We  take  a  piece  of  glass,  such  as  is  indi- 
cated in  Part  I  or  B  of  Exhibit  13. 

Q.  What  do  you  do  with  that  ?  A.  It  is  heated  in  the  glass-blower's 
fire  and  drawn  out,  such  as  is  shown  in  Figure  2.  Then  that  is  cut  in 
two  and  broken  in  the  centre,  as  shown  in  Figure  3. 

Q.  How  is  it  cut  do¥m  7  A.  It  is  drawn  to  a  fine  thread  and  then 
broken  with  a  file  or  sharp  instrument,  as  in  Exhibit  3. 

Q.  What  is  the  next  thing  done  ?  A.  The  next  thing  done  is  to 
blow  out,  as  in  No.  5 — the  expansion. 

Q.  How  is  that  done  ?  A.  By  merely  heating  it  and  blowing  the 
breath  in.    That  swells  it. 

Q.  Then  ?  A.  Then  comes  the  cutting  between  the  two  bulbs  or 
expansions.  You  can  blow  one  as  weU  as  two.  They  generally  blow 
two  to  save  labor. 

Q.  Then  you  separate  them  ?  A.  Yes  ;  it  is  cut  off  sharp,  as  you 
see  it  there. 

Q.  While  it  is  heated  ?  A.  Yes  ;  it  is  cut  off  while  it  w  heated,  by 
scoring  it  with  a  file. 

Q.  How  long  would  it  take  to  make  that  cut  ?  A.  It  is  done  in  an 
instant. 

Q.  In  the  fraction  of  a  second  ?    A.  Yes. 

Q.  Then  what  i^  the  next  ?  A.  The  next  thing  is  to  stick  that 
platinum  wire  into  the  glass  there.  It  is  partly  fused,  as  in  No.  9,  the 
platinum  being  stuck  on  while  it  is  hot.  That  platinum  wire,  though, 
has  had  the  copper  brazed  on  it,  as  you  see  it  in  8^.  Then,  after,  it  is 
heated  further,  as  in  No.  9,  and  then  squeezed  with  a  pincers. 

Q.  That  closes  it  in  on  the  platinum  ?  A.  Yes  ;  which  makes  it  a 
tight  joint  round  on  the  platinum. 
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1889  Q.  What  is  the  next  thing  7    A.  The  next  is  the  pressing  out  of  these 

m   ^^^       wires- into  the  shape  of  II. 
The  Rotal  *^ 

Elbctric       Q*  After  the  pincers  had  squeezed  the  ends  of  the  glass  together  ?  A. 

CoMPANT    They  are  merely  spread  out  to  get  the  electrodes  a  certain  distance 
OF  Canada  q^^^^^  ^  conform  to  the  shape  the  carbon  has  been  baked  to. 
Thk  Q*  ^P  ^  ^^^  ^^^^  ^^  carbon  has  not  been  attached  ?    A.  No. 

Edison        Q.  Then  after  having  done  that,  what  is  the  next  step  ?    A.  The 
Ttoht  Po   ^®^*  process  is  attaching  the  carbon  to  the  platinum,  as  shown  in  No. 

13.    That  is«done  in  various  ways.    Some  use  the  plastic  cement  put 

Ski^mSSm^^^  the  joint  and  brought  to  a  red  heat  in  a  small  gas  flame.     Others 
•'  '*^**'  use  the  copper-plating  bath.    Others  use  the  hydro -carbon  bath. 

Q.  There  are  various  modes  of  doing  that  ?  A.  Yes  ;  different  com- 
panies use  different  processes.  When  you  get  to  the  stage,  as  shown 
at  13,  it  is  ready  for  what  we  call  sealing  in.  That  brings  it  over  to 
21, 1  should  suppose.  Meantime,  the  bulb  has  been  prepared  for  the 
reception  of  that. 

Q.  Now  go  back  to  the  bulb  ?  A.  Fourteen,  or  "A,"  represents  the 
first  condition  of  the  bulb  as  it  comes  from  the  glass  works.  That  bulb 
is  put  in  a  little  flame  by  some,  and  has  the  gas  flame  brought  under 
the  base  of  it. 

Q.  What  you  would  call  the  apex  or  top  ?  A.  Yes ;  the  gas  flame 
is  simply  heated  at  that  point,  and  by  the  rod  that  is  brought  down  by 
hand  motion  that  tit  is  formed,  as  shown  in  16.  This  tit  is  then  cut  as 
you  see  in  17  ;  then  the  piece  of  glans,  as  at  letter  ''  0,"  is  melted  on  to 
make  a  connection  with  that  tit,  as  in  19. 

Q.  So  as  to  form  part  of  the  bulb  itself  ?    A.  Yes. 
Q.  Then  it  is  prepared  for  exhaustion  ?    A.  Yes ;  the  bulb  is  cut  off 
to  give  the  proper  length,  and  it  is  opened  out. 

Q.  How  is  the  cutting  of  it  done  ?  A.  By  the  scratching  away  with 
a  file. 

Q.  Is  it  heated  ?    A.  Not  necessarily. 

Q.  Then  it  is  heated  and  opened  ?  A.  It  is  heated  and  opened  out, 
as  you  see  in  No.  20,  for  the  reception  of  13,  as  shown  in  21 ;  then  the 
heating  is  continued,  and  it  is  sealed  in,  as  shown  in  22. 

Q.  What  do  you  mean  by  sealed  in  ?  A.  The  glass.  Exhibit  13,  is 
melted  while  inside  the  globe.  Exhibit  22,  and  they  are  both  heated 
and  stuck  together  and  made  air  tight. 

Q.  Tlie  filament  is  inside  the  bulb  ?  A.  Yes ;  but  the  filament  is 
inside.  The  next  process  necessarily  will  be  this,  No.  24,  that  is,  cut- 
ting off  the  extra  length  of  the  projecting  stem  and  set  the  electrodes 
free,  so  that  they  can  be  held  to  the  proper  point.  A  Uttle  tip  of 
glass  is  put  on  there  to  hold  it  in  position,  that  is,  to  keep  it  from 
twisting  or  turning.     The  little  tip  you  see  ia  simply  a  little  dab  of 
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melted  glass.    Then  the  lamp  is  ready  to  go  to  the  air  pumps,  as       1889 

represented  in  26.  ThiTroyal 

Q.  That  is,  the  pump  is  attached  to  that  stem  ?    A.  Yes ;  the  object   Ei^serBic 
of  the  stem  is  to  attach  it  to  the  pump.    There  are  pumps  of  various  Compamt 
kinds.    This  represents  part  of  a  sprinkler  pump — a  mercury  pump,  ^'  ^^^^^^ 
in  which  a  drop  of  mercury  carries  the  air  down  with  it.    After  that       'j^^ 
hi  done  the  stem  is  melted,  as  shown  in  26.  Edison 

Q.  That  is,  the  stem  through  which  the  air  has  been  exhausted  is  ^q!!^qq 
melted  off  and  sealed  by  being  brought  together  ?    A  Yes.  

Q.  That  leaves  the  bulb  a  vacuum  ?    A  Yes  ;  that  point  could  be  t^J  MtiutlTr 
finished  off  a  little  better,  so  that  there  would  be  no  danger  of  its  •'"  ^^»*'<**'» 
breaking.    That  is  a  matter  done  differently  by  different  parties. 

Q.  What  is  the  next  step  in  connection  with  making  it  useful  ?  A. 
The  next  step  is  to  put  on  the  brass  base,  called  a  bottom,  diell  or  base, 
by  different  companies. 

Q.  That  is  done^by  either  cement  or  plaster  of  Paris,  or  other  similar 
substance  ?    A.  By  some  plastic  material. 

Q.  The  lamp  is  then  ready  for  use  ?  A.  Yes  ;  it  is  a  finished  lamp. 

This  lamp  being  the  invention  for  which  the  patent 
WBS  granted,  the  one  point  which  yoa  have  to  decide, 
under  the  charge  of  importing  into  Canada,  is  whether 
that  electric  lamp  was  imported  into  Canada,  and  not 
manufactured  in  Canada.  I  think  it  cannot  by  any 
possibility  be  said  to  have  been  imported  into  Canada 
and  not  manufactured  in  Canada. 

Considering,  however,  some  of  the  views  which 
have  been  entertained,  and  put  forward,  as  to  the  effect, 
on  a  patent,  of  the  importation  of  the  parts  of  the 
invention  for  which  the  patent  was  granted,  and  as  to 
the  effect  of  the  assembling  of  the  parts  in  Canada,  we 
can  safely  go  a  step  further  than  I  have  gone.  "We  can 
safely  enquire  whether  it  can  be  truly  affirmed  that 
the  introduction  of  bulbs,  tubes,  wires  and  filaments 
were  the  introduction  of  parts  of  the  lamp.  Certainly, 
portions  of  the  bulb,  as  imported,  were  used  in  the 
lamp  ;  portions  of  the  tube,  portions  of  the  wires  and 
the  filament,  after  being  otherwise  treated  in  Canada ; 
but  it  is  impossible  to  say  of  any  of  these  articles, 
excepting  the  filament,  that,  when   they  came  into 
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1889      Canada,  they  were  parts  of   Edison's    electric   lamp. 
THE^YALThey  were  simply  the  materials  out  of  which  the  lamp 
S^^«  wastobemade. 

OP.  Canada     The  bulbs  and  tubes  were  cut  off  to  the  required 

The      sizes  and  were  used  in  forming  a  chamber  from  which 

Edison    Hie  air  was  exhausted  in  order  to  form  a  vacuum  in 

Light  Co.  which  the  light  was  to  be  given  forth,  but  they  were 

opintoM  •€  not  necessarily,  when  introduced,  to  be  considered  as 

or  jiurtie^.'parts  of  the  electric  lamp.  They  were  useful,  as  I  have 

^  said,  for  other  purposes,  and  were  even  used  in  the 

manufacture  of  other  lamps  than  those  of  Edison. 

To  describe  the  wire  which  was  brought  in,  on  spools 
and  in  coils,  as  parts  of  an  electric  lamp,  would  be  a 
misrepresentation  altogether  out  of  the  range  of  the 
accuracy  which  is  necessary  in  dealing  with  a  legal 
question  ;  and  although  it  appears,  as  regards  the  fila- 
ment, that  it  is  not  used  for  any  other  purpose,  it  may 
be  so  used  for  anything  for  which  it  is  or  may  become 
capable  of  being  used,  or  for  which  it  may  be  hereafter 
adapted  ;  and,  so  far  as  this  patent  is  concerned,  the 
patentee  had  no  monopoly  as  to  the  production  or  use 
of  the  filament,  as  I  have  elsewhere  shown. 

This  seems  to  show  conclusively  to  my  mind,  1st., 
that  the  invention  for  which  the  patent  was  granted 
was  not  imported,  but  was  manufactured  in  Canada; 
and  2ndly.,  that  the  invention  for  which  the  patent 
was  granted  was  not  imported  in  parts. 

There  remains  to  be  considered  the  charge  that  the 
patented  article  was  not  manufactured  in  such  a  man- 
ner that  any  person  who  desired  to  use  it  could  obtain 
it  at  a  reasonable  price.  There  is  much  evidence  on 
this  point.  There  is  evidence  that  the  respondents,  at 
one  time,  refused  to  sell  the  lamps  to  persons  who  did 
not  intend  to  use  them  with  the  Edison  plant. 

It  seems  that  the  Edison  plant  is  simply  a  descrip- 
tion of  dynamo  which  Mr.  Edison  uses.    It  is  not  a 


k*m 
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machine  of  which  he  has  the  patent  or  any  monopoly.      ^889 

The  dynamos  which  are  called  the  Edison  plant  can ThbRotal 

be  purchased  in  Canada  and  the  United  States.    The  ^^^ 

explanation  made  in  the  evidence  is  that  the  electric  of  Canada 

lighting  business  was  then  in  its  initiatory  stages,  and      xhe 

that  it  was  deemed  by  the  Edison  Company  most  im-    Edison 

•^  x-      /  Electric 

portant  that  the  success  of  the  lamp  should  not  be  Light  Co. 
prejudiced  in  the  public  estimation  by  its  being  used  o^iatoit  ^r 
in  connection  with  plant  which  they  believed  it  could  •tsm»ui»' 
not  be  used  with  successfully. 

Under  the  charge  of  refusing  to  sell  at  a  reasonable 
price,  and  as  to  the  evidence  of  a  refusal  to  sell,  except 
for  use  on  the  Edison  plant,  the  questions  to  be  deter- 
mined are : — 

Is  the  evidence  to  be  relied  on  which  declares  that 
this  was  the  only  limitation  to  the  sale  ?  and — 

Was  the  limitation  made  in  good  faith,  in  order  to 
prevent  the  success  of  the  lamp  being  destroyed  and 
to  prevent  public  opinion  being  prejudiced  against  it 
at  a  critical  stage  of  the  electric  light  business  ? 

Was  it  reasonable  ? 

Or,  was  the  whole  business  carried  on  merely  as  a 

sham  to  avoid  the  forfeiture  of  the  patent,  while  the 

company  had  no  intention  of  really  doing  business  in 

Canada  ? 
One  witness,  who  at  the  time  in  question  was  a  lad 

employed  in  the  factory,  says  that  he  heard  one  of  the 
officers  of  the  establishment  say  to  another  that  they 
were  not  making  lamps  to  sell,  but  were  only  "  fool- 
ing the  Canadians."  The  persons  between  whom  this 
conversation  is  alleged  to  have  taken  place  do  not 
remember  it,  but  they  and  several  others  testify  that 
there  was  no  refusal  to  sell,  except  by  some  one  or 
more  persons  who  had  duties  to  perform  besides  sell- 
ing, which  was  entrusted  to  others  in  the  establish- 
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1889      ment,  and  that  the  only  qnalification  ever  imposed  was 
TheRoyal  as  to  the  use  of  the  Edison  plant. 
^MPA^Y       ^  *"^  inclined  to  think  that  the  evidence  on  this 
OF  Canada  point,  in  exoneration  of  the  respondents  from  the  im- 

The      putation  of  bad  faith,  should  be  accepted.   The  burden 

E^'^'^iT    ^f  P'^^f  ^^  ^^  ^^^  petitioners  to  make  good  the  charge 
Light  Ck).  of  bad  faith  and  of  refusal  to  sell ;  and,  in  view  of  the 
opinun  9r  explanations  which  some  of  their  officers  have  made 
•r  jMtiee.  on  this  point,  I  see  no  good  reason  to  doubt  that  the 
company  were  manufacturing  lamps  to  sell,  and  in- 
tending to  do  so  in  good  faith. 

I  think  that  the  removal  of  their  factory  from  Mon- 
treal to  Hamilton,  where  greater  facilities  were  ex- 
pected and  obtained,  the  enlargement  of  their  business 
there,  the  contracts  which  the  company  entered  into 
and  fulfilled  for  lighting  at  Cornwall,  in  1882,  and 
afterwards,  and  the  engagement  of  a  x>erson  supposed 
to  have  a  wide  acquaintance  in  Canada,  and  therefore 
able  to  introduce  the  lamps  into  the  different  parts  of 
the  Dominion,  the  employment  of  travellers,  and  the 
number  of  lamps  produced,  are  all  indications  of  good 
faith. 

At  Hamilton  the  business  has  steadily  progressed,  as 
the  following  figures  will  show  : — 

Lamps  Made. 

From  February,  1884,  to  August,  1886 23,189 

do.    August,  1880,  to  February,  1887 6,613 

do.    February,  1887,  to  August,  1887 9,447 

do.    August,  1887,  to  February,  1888 12,718 

do.    February,  1888,  to  August,  1888 9,893 

do.    A  ugust,  1888,  to  November,  1888 4,650 

Total 66,510 

As  to  the  second  question,  I  see  no  reason  to  doubt 
the  good  faith  of.  the  company  in  wishing  to  sell  only 
to  those  who  would  use  the  Edison  dynamo.    There  is 
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evidence  that  in  the  opinion  of  the  respondents'  offi-      1889 
cers  the  lamps  wonld  not  work  successfully  on  other ThbRotal 
plant.     Here  is  their  explanation  :-  ^^^^ 

Q.  It  ha8  been  said  that  general  instructions  were  given,  and  that  it  of  Canada 
was  against  the  policy  of  the  Edison  Company*to  sell  lamps  to  be  used  '^' 

on  any  plant  except  their  own.  Now,  what  have  you  to  say  upon  that     jjdison 
point?    Were  there  any  such  instructions  given  to  your  Canadian  Electric 
agents  ?  Light  Co. 

A.  I  never  heard  of  any  such  instructions.    I  know  lamps  were  sold  opiaioa  of 
to  be  used  on  all  sorts  of  plants.    There  is  one  feature  peculiar  to  the  ^^/'^Jj^J^*' 
business.     We  sell  a  lamp,  and  it  bums  a  certain  number  of  hours  ' 

under  normal  conditions  ;  but  if  that  lamp  is  not  under  normal  condi- 
tions it  may  burn  a  very  materially  shorter  number  of  hours.  The 
addition  of  three  candles  on  a  six  teen-candle  power  lamp  wUl  either 
double  or  half  its  life.  The  eye  of  most  people  could  not  detect  the 
addition  of  three  candles  in  a  lamp.  My  judgment  is  that  much  more 
than  that  to  one  coming  out  of  the  darkness  into  the  light,  of  three 
and  even  six  candles  additional,  the  distinction  would  be  hard  to  make. 
The  result  is  that  lamps  live  a  short  or  long  life,  according  as  they  are 
used,  and  the  Edison  Company  determined  to  see  that  their  lamps 
were  properly  used.  The  lamps  being  run  badly  they  break  rapidly, 
and  the  Edison  Company  would  receive  a  bad  reputation  in  conse- 
quence. We  had  an  experience  of  this  kind  in  Philadelphia.  We  sold 
the  Accumulator  Company  our  lamps,  and  they  broke  rapidly.  The 
plant  was  badly  run.  The  lamps  were  of  perfectly  good  quality,  but 
the  result  was  that  the  Pennsylvania  officials  said  that  the  Edison  lamps 
were  no  good,  and  this  affected  negotiations  for  the  formation  of  a 
company  in  Philadelphia.  They  were  out  of  our  power,  and  we  could 
not  defend  ourselves.  It  was  for  this  reason  that  the  Edison  Company 
always  insisted  on  knowing  to  whom  they  were  sold.  I  think  in 
Canada  they  have  sold  repeatedly  to  outside  companies. 

The  petitioners  endeavor  to  support  their  charge 
of  bad  faith  by  evidence  that  the  expenditure  in 
putting  up  the  plant  was  very  heavy,  as  compared 
with  what  was  spent  in  putting  up  the  lamps  to 
be  worked  by  the  plant,  and  that  there  was  more 
profit  on  the  sale  of  the  plant  than  on  the  sale 
of  the  lamps.  The  petitioners  have  failed,  how- 
ever, to  show  that  any  stipulation  was  made,  or 
attempted  to  be  made,  by  the  agents  of  the  respon- 
dents, that  persons  who  were  negotiating  for  lamps 
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1889      should  be  supplied  by  them  with  the  Edison  plant. 
ThbRoyalOu  the  contrary  the  single  limitation  sought  to  be 

^MPANT  ^^P^^®^  ^^  *^**'  *^®  lamps  should  be  used  on  Edison 

OF  Canada  plant,  and  this  was  withdrawn,  subsequently,  as  the 

The      petitioners   allege,  because    the  respondents   became 

Edison    alarmed,  by  learning  from  the  decision  in  the  Bell  Tele- 

Light  Co.  phone  Case  (1)  the  effect  of  a  refusal  to  sell  a  patented 

opiTui^  of  invention  ;  or,  as  the  respondents  allege,  because  the 

*  of  jnsti^r  merits  of  the  invention  had  become  better  known  and 

there  was  not  so  much  reason  to  fear  a  prejudice  in 

.  the  public  mind. 

It  was  urged  by  counsel  for  the  petitioners  that  in 
view  of  the  provisions  of  The  Patent  Act  as  to  the 
invention  being  produced  "  in  such  a  way  that  it  can 
be  sold  to  any  person  desiring  to  purchase  the  same,** 
the  patentee  can  impose  no  limitations,  but  must  sell 
at  a  reasonable  price  to  all  comers. 

I  think  that  to  lay  down  the  rule  thus  broadly 
would  be  going  too  far.  Admitting  what  was  urged 
by  counsel  for  the  petitioners,  that  a  purchaser  has 
the  right  to  buy  the  patented  invention  and  then 
destroy  it  if  he  please,  I  do  not  think  it  unreasonable 
that  the  patentee  of  an  article  of  delicate  and  skilful 
manufacture,  from  which  he  can  only  reap  the  reward 
of  his  labor  and  expenditure  by  its  being  esteemed 
successful  by  the  public,  is  bound  to  sell  his  invention 
to  those  who,  by  unsuitable  uses,  would  fail  to  derive 
benefit  from  it  themselves,  and  would  create  the  im- 
pression, in  the  public  mind,  that  the  invention  was 
a  failure,  at  a  time  when  public  opinion  was  in  sus- 
pense. When  any  such  case  arises,  and  we  find  the 
patentee  attaching  a  limitation,  honestly,  with  that 
view,  I  do  not  think  it  would  be  right  to  punish  him 
by  forfeiting  his  patent.  We  should  in  every  case 
ascertain,  as  carefully  as  possible,  whether  good  faith 

(1)  Reported  ante,  p.  495. 
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exists,  and  we  should  not  punish,  by  forfeiture  of  the      1889 
patent,  the  limitation  so  imposed,  unless    we  think  TheRoyal 
the  limitation  was  imposed  by  the  patentee  really  for  q^^^^ 
the  purpose  of  evading  compliance  with  the  statute  op  Canada 
which  requires  him  to  sell  the  patented  invention  at       ^he 
a  reasonable   price.      Probably  the  evil  which  that    Edison 
part  of  the  statute  was  principally  intended  to  pre-  Light  Co. 
vent  was  the  exaction  of  exorbitant  prices  under  the  o^totoi  or 
monopoly  secured  by  the  patent.      The  respondents  •/ jiutiee.' 
had  much  to  fear  from  the  lamps  appearing  to  be  a 
failure.    The  plan  on  which  they  relied  was  to  set  a 
company  on  foot  fo  work  the  patent  in  Canada.     The 
business  was  in  its  infancy ;  the  public  had  not  yet 
acquired  confidence  in  the  light,  and  competitors  were 
in  the  field — interested   in   depreciating  the  Edison 
lamp, — competitors   who  were  not  hampered  by  any 
condition  as  to  manufacturing  in   Canada,  but  who 
relied  for  their  supplies  on  the  factories  in  the  United 
States. 

To  support  the  charge  of  refusing  to  sell,  there  was 
evidence  that  the  respondents  asked,  in  some  cases,  as 
high  as  three  dollars  or  four  dollars  per  lamp,  to  per- 
sons who  would  not  use  the  Edison  plant ;  but  the 
more  settled  rule  was  to  ask  4^1.25  in  such  instances, 
while  the  price  to  persons  who  used  the  Edison  plant 
was  $1.00,  with  a  guarantee  of  the  duration  of  the  lamp. 
It  is  said  that  these  higher  prices  were  unreasonable. 
They  were  not  unreasonable  if  the  condition  which 
they  were  intended  to  enforce  was  not  unreasonable. 
On  that  point  I  have  already  stated  my  view  ;  but,  in 
justice  to  the  respondents,  I  must  add  that  none  of 
these  prices  reached  the  actual  cost  of  producing  the 
lamps  in  Canada.  All  this  was  very  different  from  the 
Bell  Telephone  Case  (1),  where  there  was  a   distinct 

(1)  Reported  anU,  p.  495. 
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1889      refusal  to  sell  on  any  terms,  the  answer  being,  "  We  do 

TheRotal  not  sell  telephones  ;  we  lease  them." 

E1.ECTRIC       n  Qj^iy  remains  for  me  to  inform  you  of  the  view 

OP  Canada  which  I  take  of  the  arguments  pressed  upon  us  by 

The      counsel  for  the  petitioners  with  regard  to  the  patent 

Edison    cases  which  have  already  been  decided  by  your  Depart- 

JliLECTRIC 

Light  Co.  ment. 

opuu^  of  The  first  is  the  case  of  Barter  v.  Smith  (1 ).  As  the  deci- 
der jJi"ti?e.'sion  in  that  case  was  to  uphold  the  patent,  there  is  not  . 
much  that  can  be  relied  on  by  the  petitioners.  There 
are  many  expressions  which  are  strongly  in  the  direc* 
tion  which  my  opinion  has  taken.  Among  others  is 
the  observation  which  calls  attention  to  the  unreason* 
ableness  of  insisting  that  the  patentee  should  be  called 
on  to  produce  his  invention  at  all  times  and  places  in 
Canada,  without  any  regard  to  the  demand  for  the 
invention  in  the  market. 

The  case  of  The  Bell  Telephone  (2)  is  more  in  point. 
A  glance  at  the  decision  will  indicate  to  you  how  far 
(and  it  seems  to  have  been  very  far)  the  patentees  car- 
ried the  attempt  to  evade  the  law  by  introducing  the 
patented  machine  in  pieces,  with  the  intention  of 
merely  assembling  these  pieces  in  Canada,  besides 
positively  refusing  to  sell  their  instruments  in  Canada. 
"Without  saying  whether  I  could  have  been  able  to 
concur  in  the  conclusion  arrived  at  in  that  case  or  not, 
I  have  simply  to  observe  that  the  introduction  of  the 
parts  in  this  case  bears  very  little  analogy  to  the  intro- 
duction of  the  parts  of  the  telephone,  and  that  the  pro- 
cess of  manufacturing  lamps  in  Canada  was  widely 
different  from  the  assembling  of  the  parts  in  construct- 
ing the  Bell  Telephone  here. 

The  case  of  The  Hancock  Inspirator  (8),  decided  in 
January,  1886,  was  much  relied  on  by  counsel  for  the 

(1)  Reported  antCy  p.  455.  (2)  Reported  anf«,  p.  495. 

(3)  Reported  anfg,  ]>.  639. 
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petitioners,  as  going  farther  than  the  petitioners  were      1889 

asking  you  to  go  to  forfeit  the  present  patent.    I  do  not  TheRotal 

regard  that  as  a  decision  in  point.     The  one  point  q^^^^ 

which  the  Deputy  Minister  there  decided   was  that  op  Canada 

when   a  patent  was  a  patent  of  a  new  combination      thb 

of  old  elements  the  patentee  might  not  import  the  old    Edison 

^  ox-  Electric 

elements,  and  simply  apply  his  combination  to  perform  Liqht  Co. 
the  functions  described  in  the  pajtent.     The  Deputy  opinion  ©r 
Minister  forfeited  the  patent  because  he  thought  the  or  justice^' 
patentee  was  bound  to  manufacture,  and  not  import, 
all  the  elements,  as  well  as  to  apply  the  combination 
in  Canada.     The  elements  in  that  case  were    them- 
selves machines,  and  the  Deputy  Minister  seems  to 
have   entertained  the   view   that   the  patentee    was 
bound  to  manufacture  the  machines  in  Canada,  al- 
though his  patent   was   only  for  a  combination  of 
those  machines. 

While  I  do  not  think  the  case  to  be  one  in  point,  or 
one  from  which  any  inference  can  be  drawn  to  affect 
this  case — unless  it  be  an  inference  from  the  fact  that  a 
very  severe  view  was  taken,  at  that  time,  by  the  Deputy 
Minister  of  Agriculture,  of  the  requirement  in  the  pat- 
ent law  as  to  the  manufacture  in  Canada — I  must  add, 
as  respects  that  inference,  that,  if  the  case  were  ad- 
mitted to  be  one  in  point,  I  should  have  very  great 
difficulty  indeed  in  advising  you  that  the  Hancock 
Inspirator  Case  (1)  was  correctly  decided,  or  that  it 
should  be  followed. 

It  results  from  all  that  I  have  said,  that,  in  my 
opinion,  the  petition  should  be  dismissed  and  a  deci- 
sion pronounced  that  the  patent  in  question  is  not 
void. 

The  Honourable  John  Carlino,  Minister  of  Agri- 
culture, now  (November  25th,  1889)  rendered  his 
decision. 

(1)  Reported  ante,  p.  539, 
Z9% 
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1889  After  a  careful  consideration  of  the  evidence  I  decide 

TheRotal as  follows  : — 

Coi™       ^^-^  ^  *^^  **^**  Thomas  Alva  Edison,  the  patentee  of 

OF  Canada  the  patent  in  the  proceedings  mentioned,  did,  within 

X^2      two  years  from  the  date  of  such  patent,  commence, 

Edison    j^^^  ^fter  such  commencement,  did  continuously  carry 

£LECrRIC  ,  .  rf  ^ 

Light  Co.  on,  in  Canada,  the  construction  and  manufacture  of  the 
]»eetoion  of  iuveution  patented,  in  such  manner  that  any  person 
^h/a.'*   desiring  to  use  it  might  obtain  it,  or  cause  it  to  be 
made  for  him,  at  a  reasonable  price,  at  some  manufac- 
tory or  establishment  for  making  or  constructing  it  in 
Canada. 

(2.)  I  further  find  that,  after  the  expiration  of  twelve 
months  from  the  granting  of  the  said  patent,  neither 
the  said  patentee  nor  any  person  claiming  or  holding 
under  him  did  import,  or  cause  to  be  imx>orted,  into 
Canada,  the  invention  for  which  the  said  patent  was 
granted. 

I  do,  therefore,  in  pursuance  of  the  statute  in  that 
behalf,  declare  that  the  said  patent  has  not  become 
null  and  void,  and  I  dismiss  the  application  of  the  peti- 
tioners, the  Royal  Electric  Company  of  Canada. 
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ACCISQS-^ Deprivation  of  access  to  property  by 
eotutruetion  of  a  railway — Ir\juriout  affection 
of  property  retulting  therefrom.'}  The  coii- 
Btniciion  of  a  railway  siding  along  the  side- 
walk contiguous  to  lands  whereby  access  to 
such  lauds  is  interfered  with,  and  the  frontaf^e 
of  the  property  destroyed  for  the  uses  for 
which  it  is  held  (in  this  case  for  sale  in 
building  lots),  is  such  an  injury  thereto  as 
will  entitle  the  owner  to  conii)ensation.  The 
QuEEif  0.  Barry,  et  al.     —     —     —     —     333 

2 Injuriotta       affection      qf     property      by 

obttruction  of  access — Right  to  compensa- 
tion.} **The  defendant  was  the  owner  of  a 
dwelling-house  and  property  fronting  on  a 
public  nighway.  In  the  construction  of  a 
Government  railway,  the  crown  erected  a 
bridge  or  overhead  crossing  on  a  portion  of 
the  highway  in  such  a  manner  as  to  obstruct 
access  from  such  highway  to  defendant's 
proper^,  which  he  had  theretofore  freely 
enjoyed.  Held,  that  the  defendant  was  entitled 
to  compensation  under  The  Government  Rail- 
ways Act  and  The  Expropriation  Act.  Beckett 
V.  The  Midland  Railway  Company  (L.  R.  3  C.  P. 
82)  referred  to.    The  Queen  t;.  Malcolm  —  367 

ACQJJIESClSiiCEi— Acquiescence  by  the  crown 
in  assignment  of  chose  in  action — Effect  of  in 
action  by  the  assignee    —    —     —    —    —    311 

See  Chose  in  Action. 

—  Estoppel  1. 

ACQUITTANCE  of  damages  by  predecessor 
in  title — Prospective  damages.]  Where,  by  the 
construction  of  a  railway,  the  claimant  is  put  to 
greater  trouble  and  expense  in  carrying  off  sur- 
face water  from  his  lands  throup^h  the  boundary 
ditches  between  his  farm  and  the  farms  adjoin- 
ing, he  is  entitled  to  compensation  therefor.  (2). 
The  injury  thereby  occasioned  to  claimant  is  one 
that  could  have  been  foreseen  at  the  time  when 
part  of  his  farm  was  taken  for  the  purposes  of 
the  railway,  and  was  discharged  by  an  acquit- 
tance given  to  the  companj^  of  all  damages  re- 
salting  from  such  expropriation.  Simoneau  v. 
ThbQuibm     —     -,———_—     391 

ACTION — Relief  sought  against  the  crown  for 
damaqes  for  breach  of  contract  claimant  was 
forced  to  pay  by  reason  of  an  expropriation 
for  a  Government  railway.}  The  claimants 
sought  to  recover  from  the  crown  the 
amount  of  damages  they  alleged  they  were 
obliged  to  pay  to  a  contractor  who  was 
prevented  by  the  expropriation  from  completing 

40 
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the  construction  of  a  wharf  he  had  undertaken 
to  build  for  them.  Held,  that  as  the  contractor 
had  been  prevented  from  completing  the  con- 
struction of  the  wharf  by  the  exercise  of  powers 
conferred  by  Act  of  Parliament,  the  claimants 
were  excused  from  any  liability  to  him  in  re- 
spect of  the  breach  of  contract  and  could  not 
maintain  any  claim  against  the  crown  in  that 
behalf.    Samson  et  al.  v.  The  Qceen  —    —    30 

See  Compensation  2. 

—  Contract  1. 

—  Crown,  Liability  of  I. 

—  Damages. 

—  Demurrer. 

—  Opkicial  Arbitrators. 

—  Penalties. 

—  Practice. 

ACTION,  CHOSB  IN. 

See  Chose  in  Action. 

ACTION,  LIMITATION  OF— The  Customs  Act 
of  1883,  s.  102 — Dutiable  goods — Action  for  re- 
covery of  additional  duty  payable  on  undervalua- 
tion— Prescription     —     —     —     —     —     234 

See  Prescription. 

ADVANTAGE— ^rpro/> riation — Advantages  de- 
rived from  a  public  work—  General  and  special 
— Consideration  of  sante  by  Oficial  Arbitra- 
tors in  assessing  compensation.}  Notwith- 
standing the  generality  of  tiie  terms  of  44  Vic. 
c.  25,  s.  16  (re-enacted  by  R.  S.  C,  c.  40,  s.  15, 
and  50-61  Vic.  c.  16,  s.  31),  which  provides  that 
the  Official  Arbitrators  shall  take  into  considera- 
tion the  advantages  accrued,  or  likely  to  accrue 
to  the  claimant,  or  his  estate,  as  well  as  the  in- 
jury or  damage  occasioned  by  reason  of  the 
public  work,  such  advantages  must  be  limited 
to  those  which  arc  special  and  direct  to  such 
estate,  and  not  construed  to  include  the  general 
benefit  shared  in  common  with  all  the  neighbor- 
ing estates.    The  Queen  V.  Carrier    —    — 36 

2 Expropriation — Advantage    of  railway   by 

enhancing  future  value  of  remaining  land.} 
Where  there  was  evidence  that  the  railwa}' 
would  enhance  the  value  for  manufacturing 
purposes  of  certain  portions  of  land  remaining 
to  claimant  upon  an  expropriation,  but  it  did 
not  appear  that  there  then  was,  or  in  the  near 
future  would  be,  any  demand  for  the  land  for 
such  purposes,  the  court  did  not  consider  tliis 
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sufficient  ground  upon  which  to  reduce  the 
amount  of  compensation  to  which  the  claimant 
was  otherwise  entitled.  McLeod  r.  Thb 
Queen     —     —    —    —————     106 

3 Exvro}iTialion— Advantage    of  railway    to 

projected  toum— Effect  of,  in  assesiivg  damagei.\ 
The  advanUige  resulting  to  the  owner  of 
a  paper  town  from  the  crown  making  it  the 
terminus  ot  a  (xovernment  railway,  and  con- 
structing within  its'  limits  a  station-house 
and  other  building-?,  is  one  that  should  be  taken 
into  account  by  way  of  set-otf  under  50-51  Vic. 
c.  16,  8.  31      Paint  v.  The  Queen    —     —    149 

AGENT. 

See  PuiNCiPAL  AND  Agent. 

AGREEMENT — Expropriation  of  land—R .S.  C, 
c.  SO—Agreejnent  to  accept  a  certain  sum  as  com- 
pensation—-Specific  perj  or  mance      —      —      198 

See  Contract  4. 

—  Specific  Performance. 

2 T'*  sell  land  to  the  crown — Possession  taken 

thereunder— Effect  of  in  vesting  title— The  Expro- 
priation Act  (R.  S.  C.  c.  39)  s.  6       —     —     311 

See  Contract  5. 

APPEAL — Appeal  from  award  of  Official  Arbi- 
trators—Compensation  for  the  taking  of  an  unfin- 
ished wharf— Basis  of  value— Interference  wtth 
Arbitrator's  award.  —     —     —     —     94 

See  Official  Arbitrators  2. 

2 Appeal  from  an  award  of  the  Official  Arbi- 
trators—Expropriation  of  landr—When  court  will 
not  interfere  wtth  award.     —    —     —     —     '* 
See  Official  Arbitrators  3. 


—     lOl 


3 Grounds    upon    which     Court    of    Appeal 

will  not   interfere  with  award  of  Official  Arbi- 
trators.    —    —    —    —    —    —    —    —     428 

See  Official  Arbitrators  4. 

ARBITRATORS. 

5dt' Official  Arbitra 1 0R8. 

ARTICLES  OB'  COMMERCE  entering  into  con- 
struction of  patented  invention.    —    —    —    576 
See  Patents  of  Invention  7.  ~ 

ASSEMBLING — Patents  oj  invention— Importa- 
tion of  component  parts  of  invention  and  assem^ 
bling  tJiem  in  Canada— Effect  of  section  28  of 
The  Patent  Act  of  1872  and  R.  S.  G.  c.  Gl  s.  37 


ASSiQWS:^— Assignment  of  chose  in  action 
against  the  croton— Right  qf  assignee  to  enforce 
the  same  in  the  absence  of  acquiescence  by  the 
crown.     —    —    —     —    —     —     —    —     ^^^ 

See  Assignment  1. 

—  CiiOBH  IN  Action. 

2 Trade-mark— Right  of  assignee  under  un- 
limited assignment  to  have  prior  registratton  in 
favour  of  an  assignee  under  a  limited  assignment 

cancelled    —    —    —    —    —    — 557 

See  Assignment  2. 

ASSIGNMENT- -4a«i>nincni  of  rights  in  land 
expropriated  previously  acauired  by  lease-^Ac- 
quiescence  by  the  crown— The  Expronriation  Act 
{R.  S.  C.  e.  39)— Effect  of  new  leases  between  same 
parties— Compensation- Assignment  of  chose  m 
action  against  the  crown— Evidence.^    An  agree- 
ment by  a  proprietor  to  sell  land  to  the  crown 
for  a  public  work,  followed  by  immediate  pos- 
session and,  within  a  year,  by  a  deed  of  sur- 
render,   is  sufficient  under    The  Ezproirriation 
Act  s.  t5  (R.  S.  0.  c.  39)  to  vest  the  title  to  such 
land  in  the  crown,  and  to  defeat  a  conveyance 
thereof  made  subsequent    to    such  RCTeemcnt 
and  possession ,  but  prior  to  such  surrender.    (2 .) 
Under  section  11  of  the  said  Act  the  compensa- 
tion money  for  any  land  acquired  or  taken  for  a 
public  work  stands  in  the  stead  of  such  land, 
and  any  claim  or  incumbrance  upon  such  land 
is  converted  into  a  cl^im  to  compensation,  and 
such  claim  once  created  continues  to  exist  as 
something  distinct  from   the  land  and  is  not 
affected  by  any  subsequent  transfer  or  surren- 
der of    such   land.      Partridge   v.^  The  Great 
Western  Railway  Company^  (8  U.  C.  C  P- ^^)' 
and  Dixon  v.  Baltimore  and  Potomac  Railroad 
Company y   (I   Mackey  78),   referred    to.     (3). 
Where  a  chose   in  action  was  assigned,  tnter 
alia,  for  the  general  benefit  of  creditors,  all  the 
parties  interested  being  before  the  court  and  the 
crown   making  no    objection,   the  court  ga^e 
effect    to    such    assignment.      Quxre.-^in   the 
absence  of  acquiescence  in  such  an  assignment, 
are  the  assignee's  rights  thereunder  capable  of 
enforcement  against  the  crown  ?    (4.)  In  a  case 
of  expropriation  the  claimant  is  not  obli^d  to 
prove  by  costly  tests  or  experiments  the  mineral 
contents  of  his  land.     {Brown  v.  The  Commis- 
sioner for  Railways ,  \b  App.  Oas.  240,  referred 
to) .    Where, however,  such  tests  or  experimenU 
have  not  been  resorted  to,  the  court,  or  \wj, 
must  find  the  facts  as  best  it  can  from  the  indi- 
cations and  probabilities  disrlosed  by  the  evid- 
ence.   The  QuEBN  V.  McCcRDY,  «/ ar     —     311 


thereon 
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See  Importation. 

—  Patents  OP  Invention. 


ASSESSMENT  OF  DAMAGES. 

See  Damaoes,  Assessment  of. 

ASSESSMENT  OF  VALUE. 

See  Valuation  of  Property. 


2 Assignment      of    trade  mark—Righis     of 

assignee  under  limited  assignment  as 
against  unlimited  assignment — Cancellation  of 
registration  on  application  of  assignee  under 
prior  unlimited  assignment.]  Where  respon- 
dents had  obtained  the  exclusive  right  to  use 
a  certain  trade-mark  in  the  Dooiiaion  of  Canada 
only,  and  had  registered  the  same,  and  claimants 
subsequently  applied  to  register  it  as  assigneja 
under  an  unlimited  assignment  thereof  made 
before  the  date  ot  the  instrument  under  which 
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ASSIQNMENT— Con^mu^fff. 

respondents  claimed  title,  the  prior  registration 
was  cnncelled.  Thb  J.  P.  Bush  Manufacturing 
Company  V.  Hanson,  «/ a/.  —    -—    —    —    557 

AWARD— Award  of  Official  Arbitrators— Ap- 
peal  from — Grounds  upon  which  it  will  not  he  inter- 
fered wt/A.]  The  court  will  not  interfere  with 
an  award  of  the  Official  Arbitrators  where  there 
is  evidence  to  support  their  finding,  and  such 
finding  is  not  clearly  erroneous.  Samson,  et  al.  v. 
Thm  Queen.     ——___-    —    —     94 

2 Appeal  from  an  award  of  the  Official  Arbi- 
trators— Expropriation  of  land— When  court  will 
not  interfere  with  award.]  Where  an  award  of 
the  Official  Arbitrators  in  an  expropriation  mat- 
ter was  not  excessive  in  view  of  the  evidence 
before  them,  the  court  declined  to  interfere  with 
it.     The  Qcbcn  v.  Carrier    —   —    —    —    lOl 

3 Award    of  Official    Arbitrators— Grounds 

upon  which  it  wul  not  be  interfered  vith — 
Appeal  from  award  of  Official  Arbitrators 
— Expropriation  of  land  for  Experitnental  Farm 

—  Grounds  upon  which  court  will  not  interfere 
with  award.}  Where  the  Official  Arbitrators  in 
making  their  award  have  not  proceeded  upon  a 
wrong  principle,  nor  arrived  at  an  estimate  of 
value  not  warranted  by  the  evidence,  the  court 
ought  not  to  disturb  such  awai"d.  Re  Macklem 
and  Niagara  Falls  Park  (U  Ont.  A  pp.  20),  and 
He  ^u«A(l4  0nt.  App.  73) followed.  Fkllowbs 
9.  The  Queen     —     —    —     —     —     —     428 

See  Official  Akbituatohs. 

BASIS  OP  VALJm— Contract  to  build  a  wharf 

—  Unavoidable  breach  of  by  reason  of  expropria- 
tion —Loss  of  buUder^  s  profit — Basis  of  value— O^ 

See  Value,  Basis  of. 

"BOND— Bond  for  the  payment  of  money  on  a  day 
certain  with  interest  -  ^on-pay mcnt  of  bond  at 
maturity— Claim  for  interest  thereafter  at  rate 
reserved  in  bond — Damages  in  the  nature  of  in- 
terest.}  Upon  a  bond  for  the  payment  of  money 
on  a  day  certain,  with  interest  at  a  fixed  rate 
down  to  that  day,  a  further  contract  for  the  con- 
tinuance of  the  same  rate  of  interest  cannot  be 
implied,  and  thereafter  interest  is  not  recovera- 
ble as  interest  but  as  damages.  Goodchap  v. 
Roberts  (14  Ch.  1).  49)  referred  to.  (2.)  In  assess- 
ing damages  in  the  nature  of  interest  on  a  bond 
payable  at  a  particular  place  reference  should,  in 
general,  be  had  to  the  rules  in  force  at  the  place 
where  the  same  is  so  payable.  The  Queen  v. 
The  Grand  Trunk  Railway  Company    —    132 

BOUNDARY  1>TTCBE&— Injury  from  construc- 
tion of  a  railway — Flooding  of  lands— Increased 
drainage  rendered  necessary. ]  Where,  by  the 
construction  of  a  railway,  the  claimant  is  put 
to  greater  trouble  and  expense  in  cairyiug  oil' 
surface  water  from  his  lands  through  the 
boundary  ditches  between  his  farm  and  the 
farms  adjoining,  he  is  entitled  to  compensa- 
tion therefor.  (2.)  The  injury  thereby  occa- 
sioned to  claimant  is  one  that  could  have  been 
foreseen  at  the  time  when  part  of  his  farm  was 
40i 


BOUNDARY  -DVTCHES— Continued. 

taken  for  the  purposes  of  the  railway,  and  was 
discharged  by  an  acquittance  given  to  the  com- 
pany or  all  damages  resulting  from  such  expro- 
priation. (3.)  The  crown  is  not  bound  to  keep 
m  repair  the  boundary  ditches  between  farms 
crotsed  by  the  Intercolonial  Railway  in  the  Pro- 
vince of  Quebec.    Simonbau  v.  The  Queen— 301 

2 Govern  ment  railway — Da  mage  to  farm  from 

overflow  qf  water— Obligation  to  maintain 
boundary  ditches.)  The'  crown  is  under  no 
obligation  to  repair  or  keep  open  the  boundary 
ditcncs  between  farms  crossed  by  the  Interco- 
lonial Railway  in  the  Province  of  Quebec. 
MoRiN  V.  Thk  Queen    —    —    —    —    —    soe 

See  Railway  Drains  and  Ditches. 

BUILDER'S  "PUOWTS— Appeal  from  award  of 
Official  Arbitrators — Compensation  for  the  taking 
of  an  unfinishedwharf— Builder's  profit— Basis  of 
value— Interference  with  Arbitrators'  award  —  04 

See  Value,  Basis  op. 

BURDEN  OP  PROOF-  Expropriation  of  mineral 
lands — Proof  of  value.}  In  a  cade  of  expropriation 
the  claimant  is  not  obliged  to  prove  by  costly 
tests  or  experiments  the  mineral  contents 
of  hid  Innd.  {Brown  v.  The  Commissioner  for 
Railways^  15  App.  Cas.  240,  referred  to)  Where, 
however,  -uch  tests  or  experiments  have  not 
been  resorted  to,  the  court,  or  jury,  must  find 
the  facts  as  best  it  can  from  the  indications  and 
probabilities  disclosed  by  the  evidence.  The 
Queen  v.  McCukdy,  etal.     —    —    —    _     an 

2 Patent  of  invention — Duty  of  patentee  as 

to  creating  market  for  his  invention— 3ii  Vic. 
c.  2ti  s.  2&— 38  Vic.  c.  14  s.  2— Burden  of 
proof]  It  is  not  incumbent  upon  a  patentee 
to  show  that  he  has  made  active  efforts  to 
create  a  market  for  his  patented  invention  in 
Canada.  It  rests  upon  those  who  3eek  to  defeat 
the  patent  to  show  that  he  neglected  or  refused 
to  sell  the  invention  for  a  reasonable  price  when 
proper  application  was  made  to  him  therefor. 
Barter  v.  Smith    —    —    —    —    —    —    455 

CAPITAL — Expropriation  of  a  railway  by  the 
crown — Allowance  for  capital  expended  in  a  rail- 
way    —    —    —    —    —    —    —    —    __     159 

^*e«  Statutes,  Construction  of  2. 
—  Value,  Basis  of. 

CHOSE  IN  ACTION— Acquiescence  by  the  crown 
in  assignment  of  chose  in  action— Effect  0/.] 
I.  Where  a  chose  in  action  was  assigned,  in^er 
alia^  for  the  general  benefit  of  creditors,  all 
the  parties  interested  being  before  the  court 
and  ihc  crown  making  no  objection,  the  court 
gave  efi'ect  to  such  assignment.  QxiH^re — In  the 
absence  of  acquiescence  in  such  an  assignment, 
arc  the  assignee's  rights  thereunder  capable  of 
enforcement  against  the  crown  ?  The  Qubbn  v. 
MoCuRDY,  «^a^ —    —    —    —    —    —    —    311 

CLAIM — Claim  to  land  converted  into  claim  to 
compensation    money      —    —    —    —    —    311 

Sie  Land  2. 
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CLAIM,  NOTICE  OF-~Waiuer  of  notice  of  claim 
under  section  198  oj  the  Customs  Act  of  1883, 
where  money  deposited  in  lieu  of  goods  seized  f\ 
The  nepk'c'l  of  au  importer,  whose  goods  have 
been  seized,  to  make  claim  to  such  ccoods  by 
notice  in  writing  as  provided  by  section  198  of 
The  Customs  Act.,  1883,  may  be  waived  by  the 
act  of  the  Minister  of  Customs  in  dealing  with 
the  goods  in  a  manner  iuconsistc^nt  with  an 
intention  on  his  part  to  treat  thom  as  condemned 
lor  want  of  notice.  (^uH:re  :  Does  section  198 
apply  to  a  case  where  money  is  deposited  in  lieu 
of  goods  seized  ?  The  Vacuum  Oil  Co.  i;.  The 
QUKEN —    __>__    —    ____    234 

See  Clstoms  Laws  a-\d  DuTiifs  3. 

CLAIM,  SETTLEMENT  OF. 

See  Si:ttiement  of  Claim. 

CLAIM,  STATEMENT  OF. 

Sec   PUACTICE  4. 

CLAIMS — Assit/nmcnt  of  chose  in  action  against 
the  crown    —     —     —    —     —     —    —    —    311 

Sec  CnosK  in  Action . 
Ru/f    of  court    respecting  claims  pending 


btfore  Official  Arbitrators  tvhen  The  Exchequer 
Court  Act  came  inlojorce — Practice    —    —     91 

See  PUACTICB   1. 

COMBINATION— /\z/^M^—A>w  combination  of 
old  materials  or  dfvics — l*a(entabiiilt/  (>/".]  An 
invention  consisting  of  a  in*w  and  useful  eoni- 
binaiion  of  well  known  materials  or  devices 
which  ])roduces  a  result  not  thereioiore  so  ob- 
tained is  a  proper  subject  for  a  patent.  The 
TouoNTo  Tklki'honk  Manufactitring  Co.  v.  The 
Bell  Telepjione  ("o.  —    —    —    —    —      495 

■Patent — New    combination   of  known   ele- 


ments— I'atentabilitg  of]  A  new  combination 
of  known  eknients  is  au  invention  and  as 
such  is  patentable.  The  person  who  has  de- 
vised such  new  combination  has  all  the  rights 
and  ]»rivilege8  of  au  inventor  even  if  the  novelt}' 
consists  in  a  trifling  mechanical  change,  pro- 
vided, in  the  latter  case,  some  economic  or  other 
result  is  produced  some  way  different  from  what 
was  obtained  before.  Mitchell  v.  Tub  Hakcock 
iNsriuAToR  Company     —    —    —    —    —    639 

3 Patent— The  Patent  Act  (R.  S.  C  c.  61) 

s.  yi— Novelty  forming  vart  of  combination 
patented — Importation]  \Vherc  the  subject  of 
a  patent  is  a  Combination  of  elements  and  one 
ol  ihem  is  a  novelty  invented  by  tlie  patentee, 
Bucl!  novelty  is  in  the  same  position  as  the  other 
elements  with  respect  to  importation  by  him 
unless  its  production  or  manufacture  is  covered 
by  the  patent  in  question.  The  Royal  Electric 
Company  of  Canada  v.  The  Ef>ison  Klectric 
LioHT  Company     —     —     —      —      —       676 

COMMERCE,  ARTICLE  OF— Patent  of  inden- 
tion— Imporfation  of  common  article  of  commerce 
for  use  in  construction  of  a  patented  invention  in 
Canada.     —     —     —    —     —     —     —     —     576 

See  Patents  or  Invention  7. 


COMPENSATION->(7om/>^n«a^ion  and  damagts 
— Dedication  of  highway — Similarity  of  the  law 
of  Enaland  and  of  the  Province  of  Quebec  respect- 
ifu^  the  doctrine  of  dedication  or  destinaUon'-\% 
Vic.{Prov.  Can.)  c.  100«.41,  ss.  9— Construction 
of.]  Prior  to  the  consimctiou  of  the  St.  Charles 
Branch  of  the  Intercolonial  Railway,  tbeclaimaDt 
was  in  possession  of  property  in  'the  village  of 
Lauzon,  in  the  County  of  L^vis,  P.Q..  which 
was  divided  into  41  lots  with  a  street  laid  out 
through  them.  A  plan  of  the  lots  showing  the 
location  of  the  street,  had  been  recorded  in  the 
Registry  Office  for  the  County  of  Levis.  ^  In  the 
construction  of  the  railway  the  crown  diverted 
this  street,  purchasing  for  that  purpose  one  of 
the  41  lots  in  the  claimant's  property.  Altbongh 
the  municipal  corporation  had  never  taken  anj 
steps  to  declare  the  said  street  a  public  way,  it 
was  used  as  such,  was  open  at  both  ends,  iind 
formed  a  means  of  communication  between  two 
other  streets  in  the  village,  and  work  had  been 
done  and  repairs  made  thereon  under  the  direc- 
tion of  the  rural  inspector  of  roads.  The  muni- 
nipal  council  had  also,  at  one  time,  passed  a 
resolution  for  the  construction  of  a  sidewalk  on 
the  street,  but  nothing  was  done  thereunder. 
Upon  the  hearing  of  the  claim  it  was  contended 
on  behalf  of  the  claimant  that  the  street  in  ques- 
tion, at  the  time  of  the  expropriation,  was  not  a 
highway  or  public  road  within  the  meaning  of 
The  Government  Railways  Act^  1881  (44  Vic.  c. 
-5),  but  was  her  private  property,  and  that  she 
was  entitled  to  cimipensation  for  its  expropria- 
tion. The  crown's  contention  was  that,  at  the 
date  of  the  e\pro])riation,  the  street  was  a  hif;h- 
way  or  public  road  within  the  meaning  of  Th^ 
Government  Railways  Act,  1881  (44  Vic.  c.  25), 
and  that  the  crown  had  satisfied  the  provisions 
of  sec.  5,  sub'Sec.  8  and  sec.  49  thereof,  by  sub- 
stituting a  convenient  road  in  lieu  of  the  portion 
of  street  so  diverted,  and  that  the  claimant  was 
iherefoixj  not  entitled  to  compensation.  UA^i: 
(I.)  That  trio  question  was  one  of  dedication 
rather  than  of  prescription ;  that  the  evidence 
showed  that  the  claimant  had  dedicated  the 
street  to  the  public  ;  and  that  it  was  not  neces- 
sary for  the  crown  to  prove  user  by  the  public 
for  any  particular  time.  (2.)  That  the  law  of 
the  Province  of  Quebec  relating  to  the  doctrine 
of  dedication  or  destination  is  the  same  as  the 
law  of  England.  Semble .—Ths.i  18  Vic.  c.  100, 
s.  41,  s-s.  9(Prov.  Can.)  is  a  temporary  provision 
having  reference  to  roads  in  existence  on  July 
1st,  1855.  which  had  been  left  open  and  used  as 
such  by  the  public  without  contestation  during 
a  period  of  ten  years  or  upwards.  Myrnnd  v. 
Legarc,  (G  Q.  L.  R.  120)  and  Gwf  v!  City  oj 
Montreal  (25  L.  C.  J.  132),  referred  to.  Bocbg«t 
V.  The  t^uEEK     —     —     —     —    —    —     —    1 

2 Expropriation  by  the  crown — Compensation 

for  the  taking  of  an  unfinished  wharf— Builder' t 
profit — Basis  of  value.]  Where  a  wharf  in  course 
construction,  and  materials  to  he  used  in  cum- 
pleting  it,  had  been  taken  by  the  crown,  the 
court  allowed  the  claimants  a  sum  representing 
the  value  of  the  whaif  as  it  stood,  together  with 
that  of  the  materials;  and  to  this  amount  added 
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a  reasonable  sum  for  the  supcrinteadence  of  the 
work  by  the  builder,  who  was  one  of  the  claim- 
ants, for  the  aae  of  money  advanced,  and  for  the 
risks  incurred  by  him  during  the  construction 
thereof,  in  other  words — a  sum  to  cover  a  fair 
profit  to  the  builder  on  the  work  so  far  as  com- 
pleted.    Samsoh,  et  al.  v.  The  Qdbin      —      94 

3 Injurious  affection  of  property  by  construc- 
tion of  public  works — Obstruction  of  access — 
Right  to  compensation.}  The  defendant  was  the 
owner  of  a  dwelling-house  and  property  fronting 
on  a  public  highway.  In  the  construction  of  a 
Govern  ment  railway,  the  crown  erected  a  bridge 
or  overhead  crossing  on  a  portion  of  the  hign- 
wav  in  such  a  manner  as  to  obstruct  access  from 
sucn  highway  to  defendant's  property,  which  he 
had  theretofore  freely  enjoyed.  Jleldj  that  the 
defendant  was  entitled  to  compensation  under 
The  Government  Railways  Act  and  Thf  Expro- 
priation Act.  Beckett  v.  The  Midland  Railiray 
Company  (L.  R.  3  0.  P.  82)  referred  to.  TriB 
QuBiM  V.  Malcolm     —     —     —     —     —     367 

4  Expropriation — Damage  to  remaining  pro- 
perty— Increased  risk  from  fire  by  operation  oj 
railway  —         —        —        —        —         113 

See  FiBR. 

5 Expropriation  of  a  railway  by  the  crown — 

Right  to  compensation — Allotcance  for  capital  ex- 
pended in  the  enterprise .     —     —     —     —     150 

See  Damages,  Assessment  op  G. 

See  also  Contract. 

Crown,  Liability  of. 

Damages,  Measure  or. 

Public  Works. 

Railways. 

— Valuation  op  Property. 

COMPENSATION  VLONKY—Efrect  of  section 
11  of  The  Expropriation  Act  {R.  S.  C.  c.  39)  on 
compensation  money — Claim  to  land  converted 
into  claim  to  compensation  money.}  Under  sec- 
tion 11  of  the  said  Act  the  compensation  money 
for  any  land  acquired  or  taken  for  a  public  work 
stands  in  the  stead  of  such  innd,  and  any  claim 
or  incumbrance  upon  such  land  is  converted  into 
a  claim  to  compensation,  and  tfuch  claim  once 
crcat«*d  continues  to  exist  as  something  distinct 
from  the  land  and  is  not  affected  by  any  subso- 
qoent  transfer  or  surrender  of  such  land.  Part- 
ridge V.  The  Great  Western  Railway  Company  (8 
U.  C  C.  P.  97),  and  Dixon  v.  Jialtimore  and 
Potomac  Railroad  (Jompany  (1  Mackey  78),  refer- 
red to.    The  Queen  v.  McCuudy,  et  aL    —    311 

COMPONENT  ^KB.T&— Patents  of  invention- 
New  combination  of  old  materials  or  d- vices — 
Importation  in  parts — Penalties.         —  495 

See  Patents  op  Invention  2,3,  4,  7. 

CONDITIONAL  SALE. 
Sef  Sale  1,3,  4. 

CONPIilCT  OP  LAW— Z?o«rf  payable  in  a 
country  other  than  where  it  was  made — Interest 


CONFLICT  OP  lu^.'W— Continued. 

thereon — Lex  loci  solutionis.}  In  assessing  dam- 
ages in  the  nature  of  interest  on  a  bond  payable 
at  a  particular  place  reference  should,  in 
general,  be  had  to  the  rules  in  force  at  the 
place  where  the  same  is  so  payable.  The  Queen 
V.  The  Grand  Trunk  Railway  Co.    —    —    132 

See  Quebec  Law. 

CONNIVANCB— Pa/«n^»  of  invention— Paten- 
tee's consent  to  or  connivance  in  wrongful  impor- 
tation by  others — Effect  o/yin  a  voiding  patent — 495 

See  Patents  op  Invention  1,  2. 

CONSTRUCTION  OP  CONTRACT. 

See  Contract,  Construction  of. 

CONSTRUCTION     OF     PUBLIC     WORK- 

Damages  arising  from. 

See  Railway,  Construction  op. 

CONSTRUCTION  OF  RAILWAY— /Mm a^M 
arising  from. 

See  Railway,  Construction  op. 

CONSTRUCTION  OF  STATUTES. 

Ser  Statutes,  Consthuotion  of. 

CGSTRACT— Expropriation  for  Goi^ernment 
railway — Performance  of  contract  rendered  im- 
possible by  expropriation—  Damages  claimed 
against  th*^  crown — statutory  warrant  for  per- 
formance of  acts  complaneJ  of.} — The  claimants 
sought  to  recover  from  the  crown  the 
amount  of  damages  they  alleged  they  were 
obliged  to  pay  to  a  contractor  who  was 
prevented  by  the  expropriation  from  com- 
pleting the  construction  of  a  wharf  he 
had  lindortnken  to  build  for  them.  Held: 
That  as  the  contractor  had  been  prevented 
from  completing  the  construction  of  the 
wharf  by  tne  exercise  of  powers  conferred  by 
Act  of  Parliament,  the  claimants  were  excused 
from  any  liability  to  him  in  respect  of  the 
breach  of  contract,  and  could  not  maintain  any 
claim  against  the  crown  in  that  behalf.  Sam- 
son, et  al.  V.  The  Queen    —     —     —    —    30 

'i'— 'Information — Statutory  ite fence — Dmnrrcr 
— lUegalittf  of  contract — Dominion  Elections 
Act  J  [hi  A-^  Interpretation  Act  (R.S.C.  c.  \  s.  1 
sub-see.  40.) — The  information  alleged  an  agree- 
ment with  Her  Majesty  whereby  in  consider- 
ation of  the  conveyance  by  the  Intercolonial 
Railway  of  certain  passengers  between  certain 
stations,  the  defendants  agreed  to  pay  Her 
Majestv,  through  the  proper  officers  of  that  rail- 
way, the  fares  or  passage  money  of  such  pas- 
sengers at  the  rate  therein  mentioned  as  agreed 
to  between  the  defendants  and  such  officers. 
The  defendants,  admitting  the  agreement  as 
alleged,  sought  to  avoid  it  by  setting  up  as  a 
defence  that  such  passengers  were  carried  on 
bons  in  blank  signed  by  one  of  the  defendants 
only.  Held,  (on  demurrer  to  the  plea)  to  be  no 
answer  to  the  breacli  of  contract  alleged.  (2.) 
The  crown  is  not  bound  by  sections  100  and 
122  of  The  Dominion  Elertions  Act,  1874.  (3.) 
The    46th     clause      of   the     7th     section     of 
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CONTRACT— Con/iiM/^'rf. 

The   Interpretation  Act y{K  S.  C.   c.  1.)  whero- 
by     it    is    provided     that     no     provision    or 
enactment    in    any    Act  shall    affect    in    any 
manner  or  way  whatsoever  the  rights   of  Her 
Majesty.  Her  Heirs  or  Successors,   unless  it  is ! 
expressly  stated  therein  that  Her  Majesty  shall  , 
be  bound  thereby,  is  not  limited  or  qualiHcd  by  , 
any  exception  such  as  that  mentioned  in  The 
Magdalen  College  Case  (11  Rep.  70b),   "  that  the 
Kiiifi  is  impliedly  bound  by  statutes  passed  for 
the  peneral  good      *        *        *      or  to  prevent 
fraud,  injury,  or  wrong.''  This  Queen  r.  Pouliot, 
^/  <//.    —    —    —    —    —._«    —    _-    —    49 

3 Damagen  to  property  from  works  executed 

on  (iovernment  railway — Parol  undertaking  to 
indemnify  owners  for  cost  of  repairs  by  officer  of 
the  crown  — Crown^s  liability  thereunder  J]  The 
claimant's  property  having  been  injuriously 
affected  in  the  carrying  out  by  the  crown  of 
Certain  improvements  in  the  yards  and  tracks  of 
the  Intercolonial  Railway  at  and  near  its 
station  in  the  City  of  St.  John,  X.B.,  A.,  the 
Chief  Engineer  of  the  railway,  verbally  agreed 
with  the  claimants  that  the  works  which  it 
was  necessary  to  execute  in  order  to  restore 
their  property  to  its  former  safe  and  service- 
able condition,  should  be  executed  under 
the  direction  of  M.,  the  claimants'  engineer,  and 
that  the  crown  would  pay  to  the  clairoant<«  the 
cost  thereof.  The  exact  extent  and  character  of 
the  works  to  be  so  executed  were  never  de- 
finitely settled.  The  works  executed  under  M.'s 
direction  exceeded  what  were  necessary  to 
remove  the  injury  done,  and  to  a  certain  extent 
added  to  the  permanent  value  of  the  claimants' 
property.  M.  did  not  act  in  bad  faith,  but  erred 
in  judgment.  The  work,  however,  was  done 
npon  and  adjacent  to  the  railway  property, 
where  it  was  open  at  all  times  to  the  inspection 
of  the  officers  and  engineers  of  the  railway,  and 
the  necessary  excavations  were  made  for  M.  by 
men  employed  and  paid  on  behalf  of  the  crown. 
The  case  was  referred  to  an  OfBcial  Referee  to 
ascertain  the  amount  of  damages,  if  any,  and  he 
reported  in  favor  of  claimants  for  $2,655.62,  less 
certain  deductions.  On  appeal  from  this  report. 
Held  (affirming  the  report),  that  while  the 
claimants  were  entitled  to  take  such  steps  and 
to  execute  such  works  as  were.necessury  to  make  j 
their  property  as  good,  safe  and  serviceable  as  '< 
it  was  before  the  interference  therewith,  and  to 
recover  from  the  crown  the  expenses  thereby 
incurred,  they  were  not  entitled  to  improve  their 
water  system  and  service  at  the  crown's  expense. 
Thejr  were  entitled  to  be  fully  indemnified  for 
any  injury  done,  but  to  nothing  more.  (2.)  The 
question  of  A's  authority,  under  the  circum- 
stances, to  make  a  contract  whereby  the  crown's 
liabilitv  would  be  extended,  not  being  raised, 
— Held^  that  the  claimants  were  entitled,  under 
the  contract  made  with  A.,  to  recover  the  cost 
of  the  works  executed  under  M.'s  direction,  Thk 
St.  John  Watek  Commissioners  v.  The  Quern 
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4         Agreement  to  accept  a  certain  sum  as  compen^ 
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sation — Damages  assessed  in  view  of  such  agree- 
ment— Specific  performance—  Expropriation  of  land 
— R.  S.  C.  r.  3H .]  Defendants  entered  into  a  writ- 
ten agreement  to  sell  and  convey  to  the  crown,  by 
a  good  and  sufficient  deed,  a  certain  quantity  of 
land,  required  for  the  purposes  of  the  Cape  Bre- 
ton Railway,  for  the  sum  of  $1,250.  At  tne  date 
of  such  agreement  the  centre  line  of  the  railway 
had  been  staked  off  through  the  defendants'  pro- 
perty, and  thev  were  fully  aware  of  the  location 
of  the  right  of  way  and  the  quantity  of  land  to 
be  taken  from  them  for  such  purposes.  There- 
after, and  within  one  year  from  the  date  of  such 
agreement,  the  land  in  dispute  was  set  out  and 
ascertained,  and  a  plan  and  description  thereof 
duly  dep.)s:ted  of  record,  in  pursuance  of  the 
provisions  of  R.  S.  C.  c.  39.  Upon  the  defen- 
dants refusing  to  carry  out  their  agreement  on 
the  ground  that  the  damages  were  greater  than 
they  anticipated,  and  the  matter  being  brought 
into  court  on  the  information  of  the  Attorney- 
General,  the  court  assessed  the  damages  at  the 
sum  so  agreed  upon.  Qutere :  Is  the  crown  in 
such  a  case  entitled  to  specific  performance? 
The  Qubbk  v.  McKrnzib     —     —    —     —     198 

5 Agreement  to  sell  land  to  crown  "Possession 

taken  thereunder — Effect  ofy  in  vesting  title — The 
Expropriation  Act  (R.  S.  C  c.  'S9)8.  6.]  An 
agreement  by  a  proprietor  to  sell  land  to  the 
crown  for  a  public  work,  followed  by  imme- 
diate possession  and,  within  a  year,  by  a  deed 
of  surrender,  is  sufficient  under  The  Expropria- 
tion Act,  B.  6  (R.  S.  0.  c.  39)  to  vest  the  title  to 
such  land  in  the  crown,  and  to  defeat  a  con rey- 
ance  thereof  made  subsei^nent  to  such  agreement 
and  possession,  but  prior  to  such  surrender. 
The  (Jubex  ».  McCurdy,  et  al.    —    —    —    311 

■Contract  Jor  construction  of  a  puhlte  vork — 


Delay  in  exercising  crown's  right  to  inspect  mate- 
rials — Independent  promise  by  crown*s  servants 
effect  of^The  Government  Railways  Act.  1881.] 
ft  was  a  term  in  suppliant's  contract  with  the 
crown  for  the  constrnction  of  a  public  work 
that  certain  timber  required  in  such  construc- 
tion should  be  treated  in  a  special  manner,  to 
the  satisfaction  of  the  proper  officer  in  that  be- 
half of  the  Department  of  Railways  and  Canals. 
By  another  term  of  the  contract  it  was  declared 
that  the  express  covenants  and  agreements  con- 
tained therein  should  be  the  only  ones  upon 
which  any  rights  against  the  crown  should  be 
founded  by  the  suppliant.  The  suppliant,  im- 
mediately after  entering  upon  the  execution  of 
his  contract,  notified  A.,  the  proper  officer  of  the 
Department  in  that  behalf,  that  he  intended  to 
procure  the  timber  at  a  certain  place  and  ba^e 
It  treated  there  in  the  manner  specified,  before 
shipment.  A.  approved  of  the  suppliant's  pro- 
posal, and  promised  to  appoint  a  suitable  person 
to  inspect  tne  timber  at  such  place.  The  insjjec- 
tor  was  not  appointed  until  a  considerable  time 
afterwards,  anJ  by  reason  of  such  delay  the  sup- 
pliant had  to  pay  a  higher  rate  of  freight  on  the 
timber  than  he  otherwise  would  have  had  to  pay, 
and  was  compelled  to  carry  on  his  work  in  more 
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an  favourable  weather  and  at  (rreater  cost,  for 
which  he  claimed  damaf^es.  ff&ld,  on  demurrer 
to  the  petition,  that  the  crown  was  not  bound 
under  the  contract  to  have  the  inspection  made 
at  any  particular  place ;  and  that  in  view  of  the 
98th  section  of  Thf  Government  Railways  Act, 
1881,  and  the  express  terms  of  the  contract,  A. 
had  no  power  to  vary  or  add  to  its  terms,  or  to 
bind  the  crown  by  any  new  promise.  (2).  The 
suppliant's  contract  contained  the  foUowinj? 
clause: — "The  contractor  shall  not  have  or 
*'  make  any  claim  or  demand,  or  brinj?  any  ac- 
*'  tion,  or  suit,  or  petition  against  Her  Majesty 
"  for  an^  damage  which  he  may  sustain  by  rea- 
'*  son  ot  any  delay  in  the  progress  of  the  work 
"  arising  from  the  acts  of  any  of  Her  Majesty's 
**  agents;  and  it  is  agreed  that,  in  the  event  of 
''  any  such  delay,  the  contractor  shall  have  such 
"  further  time  for  the  completion  of  the  work  na 
"  may  be  fixed  in  that  behalf  by  the  Minister." 
Held,  that  this  clause  covered  delay  by  the  (}ov- 
ernment's  engineer  in  causing  an  inspection  to 
be  made  of  certain  material  whereby  the  sup- 
pliant suffered  loss.     Mavks  v.  The  Qukrn    403 

7 Contract   entered  into   between   crown  and 

subject — Conditional  sale  of  Indian  Reserve  lands 
—  Waiver  of  performance  of  conditions  —    —  67 

See  Salb  1. 

8 Bond  for  the  paj/ment  of  money  on  a  day 

eertatn  with  tnfe rest— Non-payment  of  bond  on 
maturity — Claim  for  interest  thereafter  at  rate 
reserved  in  bond — Damages  in  the  nature  of 
interest     —    —    —    —    —    —    —    —      132 

jS>tf  Bond. 

9^— -Contract  to  supply  printing  paper — Con- 
ttruetion— Omission  in  sc he  iule — nvidence  -  141 

See  Contract,  Construction  op  1. 

10 Territory  in  dispute  between  Dominion  of 

Canada  and  Province  of  Ontario — Permit  to  cut 
timber  in — Conditional  sale — Implied  warranty 
of  title  —    —    —    —    —    —    —    —    —  20ia 

See  Salb  2. 

11 Petition  of  right -Contract — Construction 

— Implied  promise  — Breach  of  —    —     374 

See  Contract,  Construction  op  2. 

12 Contractual  character  of  letters-patent  for 

inventions  —    —    —    —    —    —    —    —   455 

See  Patents  of  Invention  1. 

—  Sale. 

CONTRACT,  CONSTRUCTION  OF— Contract 
to  supply  printing  paper— Construction — Omis- 
sion in  schedule — Evidence. ]— On  the  Ist  Decem- 
ber, 1879.  B.,  to  whose  rights  the  suppliants  had 
succeeded,  entered  into  a  contract  with  the 
crown  to  supply,  for  a  given  timej  *'8uch 
^'  quaotities  ot  paper,  and  of  such  varieties,  as  | 
4*  may  be  required  or  desired  from  time  to  time 

*  for  the  printing  and  publishing  of  the  Canada 

*  Gdzette,  of  the  statute's  of  Canada,  and  of  such 
'  official  and  departmental  and  other  reports, 


CONTRACT,  CONSTRUCTION  OF— Continued. 

'^  forms,  docnments  and  other  papers  as  may  at 
"  anv  time  be  required  to  be  printed  and  pub- 
^'  lisned,  or  as  may  be  ordered  from  time  to  time 
"  by  the  proper  authority  therefor,  according  to 
"  the  requirements  of  Her  Majesty  in  that  behalf." 
Attached  to  the  contract,  and  made  part  there- 
of, was  a  schedule  and  specification  showing 
the  paper  to  be  supplied  and  the  price  to  be  paid 
therefor,  but  in  which  no  mention  was  made  of 
double  demy,— the  paper  ordinarily,  though  not 
exclusively,  used  for  departmental  printing. 
Ileld^  that  notwithstanding  this  omission,  the 
contractor  had  agreed  to  supply  the  crown,  and 
the  crown  by  implication  had  agreed  to  pur- 
chase of  the  contractor,  among  other  paper,  that 
required  for  departmental  printing.  Clarke,  et 
al  V.  The  Qukkn    —    —    —    —    —    —    141 

2 Petition  of  right  -Contract— Construction- 
Implied  promise— Breach  //w»r<»o/".]— The  sun- 
pliant  had  a  contract  to  carry  Her  Majesty  a 
mails  along  a  certain  route.  In  the  construction 
of  a  Government  railway  the  crown  obstructed 
a  highway  used  by  the  suppliant  in  the  carriage 
of  such  mails,  and  rendered  it  more  difficult  and 
expensive  for  him  to  execute  his  contract.  After 
the  contract  had  been  fully  performed  by  both 
parties,  the  suppliant  sought  to  maintain  an 
action  by  petition  of  right  lor  breach  thereof  on 
the  grouna  that  there  was  an  implied  under- 
taking on  the  part  of  the  crown  in  making  such 
contract  that  the  Minister  of  Railways  would 
not  so  exercise  the  powers  vested  in  him  by 
statute  as  to  render  the  execution  of  the  contract 
by  the  suppliant  more  onerous  than  it  would 
otherwise  nave  been.  Held,  that  such  an  under- 
taking could  not  be  read  into  the  contract  by 
implication.    Archirald  v.  The  Queen  —  374 

See  Bond. 

—  Contract  3,  5,  6. 

COSTS — Unreasonable  claim — Fair  tender — Dis- 
proportion between  amounts  of  claim  and  award — 
Costs.']  Where  the  tender  was  not  unreasonable 
and  the  claim  very  extravagant,  the  claimant 
was  not  given  costs  although  the  amount  of  the 
award  exceeded  somewhat  the  amount  tendered. 
McLeod  v.  The  Quekn     —     —     —     —      lOe 

2 Customs  case — The  Customs  Act,  R.  S.  C.  c. 

32  ss.  58,  59,  65 ;  51  Vic.  c.  14  s.  15—52  Vic.  c.  14 
s.  6 — Undervaluation— Afisrepresentation  by  twi- 
porters'  agent — Costs.]  Costs  were  refused  to 
successful  claimants  where  there  had  been  a 
misrepresentation  innocently  made  by  their 
agent,  to  whom  they  had  Hot  communicated 
facts  within  their  knowledge.  Smith,  et  al.  v. 
The  Queen     —     ——————     417 

OROSSTNG,  RAIIaW AY— Expropriation  of  land 
for  Government  railway — Damage  occasioned  by 
want  of  crossing.]  Where,  upon  the  expropria- 
tion of  land  for  the  right  or  way  of  a  Govern- 
ment railway  through  a  claimant's  property,  a 
crossing  over  the  railway  is  not  provided  by  the 
crown,  damages  will  be  allowed  for  the  depre 
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elation  of  his  property  rcsultinjr  from  the  ab- 
sence of  such  crossing.    Qdavo.  The  Qqebn — 18 

2 By  the  absence  of  a  crossing  over  the  rail- 
way, claimant  was  deprived  of  access  to  the 
shore,  and  thereby  suffered  loss  in  the  use  and 
occupation  of  the  property  remaining  to  her. 
Heldj  that  claimant  was  entitled  to  compensa- 
tion in  respect  of  the  damage  resulting  from  the 
want  of  a  crossing.    Kearney  v.  The  Qukkn— 21 

3 Crown's  position  with  respect  to  giving  rail- 
way crossings  under  50-51  Tic,  c.  17 — Offer  to 
give  crossing  in  pleadings — Assessment  ofdamaf^es 
in  respect  'thereof.]  There  is  no  legal  liability 
upon  the  crown  to  give  a  claimant  a  crossing 
over  any  Government  railway,  and  where  the 
crown  offered  by  its  pleadings  to  construct  a 
crossing  for  claimant,  the  court  assessed  dama- 
ges in  view  of  the  fact  that  there  was  no 
means  of  enforcing  the  performance  of  such 
undertaking.  [Sec  now  52  Vic.  c.  38  s.  3.] 
Falconer,  et  al.  v.  The  Queen     —       —     82 

4 Injurious  affection  of  property  by  construe- 

tion  of  public  work — Obstruction  of  access — Right 
to  compensation — Waiver.]  The  defendant  was 
the  owner  of  a  dwelling-Louse  and  property 
fronting  on  a  public  highway.  In  the  construc- 
tion of  a  Government  railway,  the  crown 
erected  a  bridge  or  overhead  crossing  on  a  por- 
tion of  the  highway  in  such  a  manner  as  to  ob- 
struct access  from  such  highway  to  defendant's 
property,  which  he  had  theretofore  freely  en- 
joyed. Ileldy  that  the  defendant  was  entitled 
to  compensation  under  The  Government  Rail- 
ways Act  and  The  Expropriation  Act.  Beckett 
Y.  The  Midland  Railway  Company  (L.  R.  H  C. 
P.  82)  referred  to.  (2.)  The  defendant,  and  a 
number  of  other  persons  interested  in  the  man- 
ner in  which  the  crossing  was  to  be  made,  met 
the  Chief  Engineer  of  Government  railways  and 
talked  over  the  matter  with  him.  The  defen- 
dant, who  does  not  appear  to  have  taken  any 
active  part  in  the  discussion,  and  the  other  per- 
sons mentioned,  wished  to  nave  a  crossing  at 
rail  level  with  gates;  but  the  Chief  Engineer 
declining  to  authorize  such  gates,  it  was  de- 
cided that  there  should  be  an  overhead  crossing 
with  a  grade  of  one  in  twenty.  Subsequently 
the  defendant  signed  a  petition  to  have  the 
grade  increased  to  one  in  twelve,  as  the  inter- 
ference with  the  access  to  his  property  would 
in  that  way  be  lessened.  The  prayer  of  the 
petition  was  not  granted.  Jleldj  that  bv  his 
presence  at  such  meeting  the  defendant  did  not 
waive  his  right  to  compensation.  (3.)  The 
right  of  way  for  the  line  of  railway  had  oeen 
previously  acquired  by  the  Western  Counties 
Railway  Company,  and  the  defendant's  prede- 
cessor in  title  had  been  paid  the  damages 
awarded  to  him.  But  it  was  clearly  shown 
that  at  the  time  when  such  damage.^  were  as- 
sessed there  was  no  intention  to  construct  an 
overhead  bridge,  and  that  they  were  assessed 
on  the  understanding  that  there  was  to  be  a 
crossing  at  rail  level.    IJeld,  that  the  defendant 
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was  not,  by  reason  of  such  payment,  precluded 
from  recovering  compensation  for  injaries  occa- 
sioned by  the  overhead  bridge.  Thb  Qcbbn  v. 
Malcolm     —     —     —    —    —     —     —     357 

CROWN,  THE— 

See  Crown  Debt. 

—  Crown  Domain. 

—  Crown  Grant. 

—  Crown,  Liability  of. 

—  Crown's  Rights. 

—  Crown's  Servant. 

—  Federal  and  ProvmciAL  Rights. 

—  Negligence. 

—  Undertaking. 

—  Waivkr. 

CRO  /VN  DBBT— CuJttoffM  Lawf-^I^enaiiy  for 
undervaluation  of  goods  recoverabU  as  debt  due 
to  the  crown  —        —        —  —  234 

See  Customs  Laws  and  Duties  3. 

CROWN  HOyLAlS'-Cancellation  of  a  land- 
patent  improvidently  granted — R.S.C.  c.  54,  «. 
37.         —        _        —        —        —        —        67 

See  Sale  1 . 

2 Crown    domain — Territory  in     dispute   be- 
tween  Dominion    of   Canada    and   Province  of 
Ontario — Permit  to    cut    timber — Implied    war- 
ranty   of  title — Sale    of    chattels — Breach     of 
contract  to  issue  license — Damages.]     A  permit, 
issued  under  the  authority  of  the  Minister  of  the 
Interior,   under  which  the  purchaser  has  the 
right  within    a  year   to  cut,   from  the  crown 
domain,  a  million  feet  of  lumber,  is  a  contract 
for  the  sale  of  personal  chattels,  and  soch  a  sale 
ordinarilv  implies  a  warranty  of  title  on  the 
part  of  tno  vendor ;  bnt  if  it  appears  from  the 
tacts  and  circumstances  that  the  vendor  did  not 
intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as  he  bad  in  the  thing  sold,  there 
is  no  warranty.    (2.)  The  Oovernment  of  Cana- 
da by  order-m-conncil  authorized  the  issne  of 
the  usual  annual  license  to  the  plaintifTcompany 
to  cut  timber  upon  the  crown  domain,  upon  cer- 
tain conditions  therein  mentioned.    The  com- 
Eany  did  not  comply  with  such  conditions,  bat 
efore  the  expiry  of  the  year  during  which  such 
license  might  have  been  taken  out,  proceeding 
were  commenced  by  the  Government  of  Ontario 
against  the  company  under  which  it  was  claimed 
that  the  title  to  the  lands  covered  by  the  license 
was  vested  in  the  crown  for  the  use  of  the  Pro- 
vince of  Ontario,  and  that  contention  was  ulti- 
mately sustained  by  the  court  of  last  resort. 
Held,  that  there  was  a  failure  of  consideration 
which  entitled    the   company  to    recover   the 
ground   rent  paid  in  advance  on   the  Govern- 
ment's promise  to  issue  such  license.    Qutere  : — 
Will  an  action  by  petition  or  on  reference  lie  in 
the  Exchequer  Court  against  the  Crown  for  un- 
liquidated damages  for  breach  of  warranty  im- 
plied  in    a  sale    of  personal    chattels?    Thi 
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Saint  Gatharinks  Milling  and  Ldmbib  Com- 
pany V.  The  Qdben         —        —        —        202 

CROWN  QRANT— if  Iff  in/7  license^  Interference 
with  public  right  of  navigation  since  the  union  of 
the  Provinces.}  A  ffrantfrom  the  crowD  which 
derogates  from  a  public  riffht  of  navigation  is  to 
that  extent  void  unless  tne  interference  with 
sach  navigation  is  authorized  by  Act  of  Parlia- 
ment. (2.)  The  Provincial  legislatures,  since  the 
union  of  tne  provinces,  cannot  authorize  such  an 
interference.    The  Queen  d.  Fish£B.    —     365. 

2 Cancellation  of  a  land-patent  improvidently 

granted — R.S.C.  c.  54^  9.  31,    —    —    —    246. 

See  Land  Patent  1. 

CROWN,  lilABIUTY  OF. ^Damage  to  pro- 
perty from  execution  of  works  on  Govfrnment 
railway — Parol  promise  by  officer  of  crown  to  in- 
demnijy  owners  for  cost  of  repairs— Liability  of 
crown  thereunder.']  The  claimants'  property 
having  been  injuriously  affected  in  the  carry- 
ing out  by  the  crown  of  certain  improve- 
ments in  the  yards  and  tracks  of  the  Intercolo- 
nial Railway  at  atid  near  its  station  in  the  City 
of  St.  John,  N.B.,  A.,  the  Chief  Engineer  of  the 
railway,  verbally  agreed  with  the  claimants  that 
the  works  which  it  was  necessary  to  execute  in 
order  to  restore  their  property  to  its  former  safe 
and  serviceable  condition,  should  be  executed 
nndertbedirection  of  M.,  the  claimants'  engineer, 
and  that  the  crown  would  pay  to  the  claimants 
the  cost  thereof.  The  exact  extent  and  charac- 
ter of  the  works  to  be  so  executed  were  never 
definitely  settled.  The  works  executed  under 
M.'s  direction  exceeded  what  were  necessary  to 
remove  the  injury  done,  and  to  a  certain  extent 
added  to  the  permanent  value  of  the  claimants' 
property.  M.  did  not  act  in  bad  faith,  but  erred 
in  judgment.  The  work,  however,  was  done 
npon  and  adjacent  to  the  railway  property,  where 
it  was  open  at  all  times  to  the  mspection  of  the 
officers  and  engineers  of  the  railway,  and  the 
necessary  excavations  were  made  for  M.  by  men 
employed  and  paid  on  behalf  of  the  crown.  The 
case  was  referred  to  an  Official  Referee  to  ascer- 
tain the  amount  of  damages,  if  any,  and  he 
reported  in  favor  of  claimants  for  $2.ti55.()2,  less 
certain  deductions.  On  appeal  from  thisVeport, 
Ileldf  (affirming  the  report),  that  while  the 
claimants  were  entitled  to  take  such  steps  and 
to  execute  such  works  as  were  necessary  to  make 
their  property  as  good,  safe  and  serviceable  as 
it  was  before  the  interference  therewith,  and  to 
recover  from  the  crown  the  expenses  thereby 
incurred,  they  were  not  entitled  to  improve  their 
water  system  and  service  at  the  crown's  expense. 
Thejr  were  entitled  to  be  fully  indemnified  for 
any  injury  done,  but  to  nothing  more.  (2.)  The 
question  of  A.'s  authority,  under  the  circum- 
stances, to  make  a  contract  whereby  the  crown's 
liability  would  be  extended,  not  being  raised, — 
Held,  that  the  claimants  were  entitled,  under 
the  contract  made  with  A.,  to  recover  the  cost 
of  the  works  executed  under  M.'s  direction.  The 
QusBN  V.  St.  John  Water  Com  mission  ers.  —  78.  i 
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2 Petition  of   Right — Demurrer— Injury    to 

property  resulting  from  negligence  ofcrown^s  ser- 
vants on  public  work — Crown's  liability  therefor 
—50-51  I  ic.  c.  16,  8. 16  (c) — Interpretation.}  On 
the  I9th  of  September,  1^89,  a  large  portion  of 
rock  fell  from  a  part  of  a  cliff,  alleged  to  be  the 
property  of  the  crown,  under  the  citadel  at 
Quebec,  blocking  up  a  public  thoroughfare  in 
that  city  known  as  Champlain  Street,  to  such 
an  extent  that  communication  was  rendered  im- 
possible between  the  two  ends  thereof.  By  their 
petition  of  right  the  suppliants  charged  that  this 
accident  was  caused  by  the  execution  of  works 
by  the  crown  which  had  the  effect  of  breaking  the 
flank  side  of  the  cliff,  by  the  daily  firing  of  guns 
from  the  citadel,  and  the  fact  that  no  precautions 
had  been  taken  by  the  crown  to  prevent  the 
occurrrence  of  such  an  accident.  The  crown 
demurred  to  the  petition  on  the  ground,  inter 
aliaj  that  no  action  will  lie  to  enforce  a  claim 
founded  on  the  negligence,  carelessness  or  mis- 
conduct of  the  crown  or  its  servants  or  officers. 
Held, — (1).  There  being  no  allegation  in  the 
petition  that  the  property  mentioned  was  a  work 
of  defence  or  other  public  work,  or  part  of  a 
public  work,  and  it  not  appearing  therein  that 
any  officer  or  servant  of  tne  crown  had  any  duty 
or  employment  in  connection  with  the  property 
mentioned,  or  that  the  acts  complained  of  were 
committed  by  such  officers  while  acting  within 
the  scope  of  their  duties  or  employment,  no  case 
was  shown  bv  the  stippliants  in  respect  of  which 
the  court  had  jurisdiction  under  The  Exchequer 
Court  Acty  50-51  Vice.  16 s.  16(c).  (2.^  Under 
section  16(c)  of  the  said  Act,  the  crown  is  liable 
in  damages  for  any  death  or  injury  to  the  person 
or  to  property  on  any  public  work  resulting  from 
the  negligence  of  aiiy  officer,  or  servant  of  the 
crown  wnile  acting  within  the  scope  of  his 
duties  or  employment.  (3.)  The  crown's  im- 
munity from  liability  for  personal  negligence  is 
in  no  way  altered  by  section  16  (c)  of  the  said 
Act.    City  OF  Quebec  V.  The  QuEKN.    —    252. 

3 Petition  of  right — Demurrer — Personal  in- 
juries received  on  public  work — Negligence  of 
crown' s  servant — Liability  of  crown  therefor.] 
The  snppiiant  alleged  in  bis  petition  that  on  a 
certain  dale  he  was  driving  slowly  along  a  road 
in  the  Rocky  Mountain  Park,  N.W.T.,  when  Jiis 
buggy  came  in  contact  with  a  wire  stretched 
across  the  road,  whereby  the  suppliant  was 
thrown  from  the  buggy  to  the  ground  and  sus- 
tained severe  bodily  injury.  He  further  alleged 
that  the  Rocky  Mountain  Park  was  a  public 
road  of  Canada  under  the  control  of  the  Minister 
of  the  Interior  and  the  Governor-in-Council, 
who  had  appointed  one  S.  superintendent  there- 
of ;  that  S.  had  notice  of  the  oostruction  to 
travel  caused  by  the  wire  and  had  negligently 
failed  to  remove  it,  contrary  to  his  duty  in  that 
behalf;  and  that  the  croVn  was  liable  in 
damages  for  the  injuries  so  received  by  him. 
The  crown  demurred  to  the  petition  on  the 
ground  that  the  claim  and  cause  of  action 
were  founded  in  tort,  and  could  not  be  main- 
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tained  or  enforced,  ffeld,  that  the  ]>etition 
disclosed  a  claim  against  the  crown  arising  out 
of  an  injury  to  the  person  on  a  public  work 
resulting  from  the  neglij^nce  of  an  officer  or 
servant  of  the  crown  while  acting  within  the 
scope  of  his  duties  and  employment,  and  there- 
fore rame  within  the  meaning  of  50-51  Vic. 
c.  16  s.  16  (r),  which  provides  a  remedy  in  such 
cases.    Brady  v.  The  Qckkn    —    —    —    273 

Damages  to  property  from  Oovernment  rail- 


way—  The  Oovernment  Railways  Act^  1881,  s.  27 
— Claimant's  acquiescence  in  construction  of  cul- 
verts j  effect  of— Negligence  of  crown's  servants-^ 
Estoppel.]  The  suppliant  sought  to  recover 
damages  for  the  flooding  of  a  portion  of  his 
farm  at  Isle  Verte,  P.Q.,  resulting  from  the  con- 
struction of  certain  works  connected  with  the 
Intercolonial  Railway.  The  crown  produced  a 
release  under  the  hand  of  the  suppliant,  given 
subsec^uent  to  the  time  of  the^  expropriation  of 
a  portion  of  his  farm  for  the  right  or  way  of  a 
section  of  the  Intercolonial  Railway,  wnereby 
he  accepted  a  certain  sum  'Mn  full  compensa- 
tion and  final  settlement  for  deprivation  of 
water,  fence-rails  taken,  damage  by  water,  and 
all  damages  past,  present  and  prospective 
arising  out  of  the  construction  of  the  Interco- 
lonial Railway,"  and  released  the  crown 
*'  from  all  claims  and  demands  whatever  in  con- 
nection therewith."  It  was  also  proved  that 
although  the  works  were  executed  subsequent 
to  the  dale  of  this  release,  they  were  undertaken 
at  the  request  of  the  suppliant  and  for  bis  bene- 
fit, and  not  for  the  benefit  of  the  railway,  and 
that,  with  respect  to  part  of  them,  he  was  pre- 
sent when  it  was  being  constructca  and  actively 
interfered  in  such  construction.  Held,  that  he 
was  nut  entitled  to  compensation.  (2.)  The 
crown  is  not  under  an  obligation  to  maintain 
drains  or  back -ditches  constructed  under  52  Vic. 
c.  13,  8  4.    Brbtband  v.   The  Qurbn    —    286 

ft Negligence   by  officer  of  the  crown  in  the 

public  service.] — Laches  cannot  be  imputed  to 
the  crown,  and,  except  where  a  liability  has 
been  created  by  statute,  it  is  not  answerable  for 
the  negligence  ofita  officers  employed  in  the  pub- 
lic service.     Burkouohb  v.  The  Queen    —    203 

Q—*— Injury  to  property  on  a  Government  rail- 
way— Negligence  of  servant  of  the  crown — R.S.C 
c.  38  s.  23—50-51  Vic.  c.  16  s.  16  (f)]  A  filly, 
belonging  to  the  suppliant,  was  run  over  and 
killed  by  a  train  upon  the  Intercolonial  Rail- 
way. It  was  shown  on  the  trial  that  at  the 
time  of  the  accident  the  train  was  being  run 
faster  than  usual  in  order  to  make  up  time,  that 
it  bad  just  pas.sed  a  station  without  being  slowed 
and  was  approaching  a  crossing  on  the  public 
highway  at  full  speed.  The  engineer  admitted 
that  be  saw  something  on  the  track,  which  he 
did  not  recognize  as  a  horse.  He,  however, 
paid  no  attention  to  it,  and  made  no  attempt  to 
stop  his  train  until  after  it  was  struck,  /feld^ 
that  the  engineer,  as  a  servant  of  the  crown, 
was  guilty  of  negligence,  for  which  the  crown 
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was  liable  under  R.S.C.  c.  38  a.  23  and  50-51 
Vic.  c.  16  8.  16  (c).  The  City  of  Quebec  v.  The 
Queen,  (2  Ex.  C.  R.  252,)  referred  to.  Gilchribt 
V.  The  Queen  —    —    —    —    —    —    —    300 

7 Injury  to  person  on  a  public  work —  Negli- 
gence of  servant  of  the  crown — Brakesman's  duty 
in  putting  children  off  car  when  trespasser* — 
Damages.']  The  crown  is  liable  for  an  injurjr  to 
the  person  received  on  a  public  work  resulting 
from  negligence  of  which  its  officer  or  servant, 
while  acting  within  the  scope  of  his  duty  or 
employment  is  guilty.  City  of  Quebec  v.  The 
Queen,  (2  Ex .  0 .  R.  252)  referred  to.  (2.)  One  who 
forces  a  child  to  jump  off  a  railway  carriage 
while  it  is  in  motion  is  guilty  of  negligence. 
The  fact  that  the  child  had  no'right  to  be  upon 
such  carriage  is  no  defence  to  an  action  for  an 
injury  resulting  from  such  negligence.  Martin 
V.  The  Quern      —     —    —    —    —    —      328 

8 Intercolonial  Railway — Boundary    ditches 

in  the  Province  of  Quebec — Maintenance  of— Pur- 
chase of  portion  of  Grand  Trunk  Railway  43 
Vic.  c.  8. — Non-liability  of  crown  for  acts  or 
omissions  of  Grand  Trunk  Railway^  Company.] 
The  crown  is  not  bound  to  keep  in  repair  the 
tionndary  ditches  between  farms  crossed  by  the 
Intercolonial  Railway  in  the  Province  of  Quebec. 
(2)  The  Act  43  Vic.  c.  8  does  not  make  the  crown 
liable  for  the  acts  or  omissions  of  the  Qrand 
Trunk  Railway  Company  in  respect  of  the  con- 
struction or  management  by  the  company  of 
such  portion  of  its  railway  in  the  Province  of 
Quebec  as  was  purchased  by  the  crown. 
SiMONSAuo.  The  Queen      —       —       —      391 

9 Boundary  ditches — Obligation  to  main- 
tain.] The  crown  is  under  no  obligation  to  re- 
pair or  keep  open  the  boundary  ditcnea  between 
farms  crossed  by  the  Intercolonial  Railway  in 
the  Province  of  Quebec.  Moein  v.  Thi 
^UEEN  —         —        —        —        —  396 

10 Crown  property — Municipal  taxes  assessed 

thereon — Liability.]  The  crown  is  not  liable 
for  municipal  taxes  assessed  upon  real  property 
belonging  to  the  Dominion  of  Canada.  City  of 
Quebec  V.  The  Queen       —       —       —       450 

11 Contract  for  construction  of  public  work — 

Delay  in  exercising  crown^s  right  to  inspect 
materials — Independent  promise  by  crown* s  ser- 
vant ^  effect  of— The  Government  Railways  Act, 
1881.]  It  was  a  term  in  suppliant's  contract 
with  the  crown  for  the  construction  of  a  public 
work  that  certain  timber  required  in  sncn  con- 
struction should  be  treated  in  a  special  manner, 
to  the  satisfaction  of  the  proper  officer  in  that 
behalf  of  the  Department  of  Railways  and 
Canals.  By  another  term  of  the  contract  it  was 
declared  that  the  express  covenants  and  agree- 
ments contained  therein  should  be  the  only 
ones  upon  which  any  rights  against  the  crown 
should  be  founded  by  the  suppliant.  The  sap- 
pliant,  immediately  after  entering  upon  the 
execution  of  his  contract,  notified  A  ,  the  pro- 
per officer  of  the  Department  in  that  behalf, 
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that  he  intended  to  procure  the  timber  at  a  cer- 
tain place  and  have  it  treated  there  in  the 
manner  specified,  before  shipment.  A.  approved 
of  the  suppliant's  proposal,  and  promised  to  ap- 
point a  suitable  person  to  inspect  the  timber  at 
such  place.  The  inspector  was  not  appointed 
until  a  considerable  time  afterwards,  and  by 
reason  of  such  dela^y  the  suppliant  had  to  pay  a 
faiffher  rate  of  freight  on  tne  timber  than  he 
otherwise  would  have  had  to  pay,  and  was  com- 
pelled to  carry  on  his  work  in  more  unfavor^ 
able  weather  and  at  fi^reater  cost,  for  which  he 
claimed  damages,  fields  on  demurrer  to  the 
petition,  that  the  crown  was  not  bound  under 
the  contract  to  have  the  inspection  made  at  any 
particular  place  :  and  that  in  view  of  the  9dtn 
section  of  The  Government  Railway t  Art,  1881, 
and  the  express  lerms  of  the  contract,  A.  had  no 
power  to  vary  or  add  to  its  terms,  or  to  bind  the 
crown  by  any  new  promise.  (2.)  The  suppliant's 
contract  contained  the  following  clause :  "  The 
"  contractor  shall  not  have  or  make  any  claim 
'' or  demand,  or  bring  any  action,  or  suit,  or 
"  petition  against  Her  Majesty  for  any  damage 
"  which  he  may  sustain  by  reason  of  any  delay 
"  in  the  progress  of  the  work  arising  from  the 
<<  acts  of  any  of  Her  Majesty's  agents  ;  and  it  is 
"  agreed  that,  in  the  event  of  any  such  delay, 
"  the  contractor  shall  have  such  further  time  for 
' '  the  completion  of  the  work  as  may  be  fixed 
"in  that  behalf  by  the  Minister."  J/<?/i,  that 
this  clause  covered  delay  by  the  Government's 
engineer  in  causing  an  inspection  to  be  made  of 
certain  material  whereby  the  suppliant  suffered 
loss.     Mayks  v.  The  Quebn        —       —        403 

12 Tort — Crown  not    liable    in — Petition   of 

Right — Oemurrer.']  A  petition  of  right  claim- 
ing damages  for  trespasses  committed  by  ser- 
vants of  the  crown  under  authority  of  a  statute 
is  not  maintainable.  Halifax  City  Railway  Co. 
V.  The  Quebn     —     —     —     —     —     —     433 

See  Compensation. 

—  Contract. 

—  Damages. 

—  Demurrer. 

—  Estoppel. 

—  Neglirence. 

—  Petition  op  Right. 

—  Tort. 

fHOWN  PROPERTY. 

See  Municipal  Taxes. 

CROWN'S  BXQWrS— Dominion  Elections  Act 
\9n A— Interpretation  Act{R.S.C.  c.  1)  t.  7  «-«.4G.] 
The  Crown  is  not  bound  by  sections  100  and  122 
of  The  Dominion  Elections  Act,  1874.  (1.)  The 
46th  clause  of  the  7th  section  of  The  Inlerprrta- 
tion  Art  {R.S.Cc  1),  whereby  it  is  provided  that 
no  provision  or  enactment  in  any  Act  shall  affect 
in  any  manner  or  wav  whatsoever  the  rights  of 
Her  Majesty,  Her  Heirs  or  Successors,  unless  it 
is  expressly  stated  therein  that  Her  Majesty  shall 
be  bound  thereby,  is  not  limited  or  quali^ed  by 


CROWN'S  BlQWrS— Continued. 

any  exception  such  as  that  mentioned  4n  The 
Magdalen  College  Case  (11  Rep.  70b),  ''  that  the 
"  King  is  impliedly  bound  by  statutes  passed 
"  for  the  general  good  *  •  •  or  to 
"  prevent  fraud,  injury ,  or  wron^."  The  Queen 
v.y OVLIOT,  et  al.     —    —     —    —    —    —     49 

2 Petition  o/ Right— Estoppel .]    The  doctrine 

of  estoppel  cannot  be  invoked  against  the  crown. 
Humphrey  v.  The  Queen     —    —    —    —     386 

•Grant  by  the  crown  of  beach  lots  in  Pro-' 


vince  of  Quebec  prior  to  Confederation-^ Provision 
therein  for  resumption  of  possession  by  the  crown 
upon  certain  conditions — Right  of  resumption  not 
exercised  before  Confederation — Federal  and  Pro- 
vincial rights  respecting  the  same      —      —      30 

See  Demurrer  2,  3,  4. 

—  Fbdrdal  and  Provincial  Rights  2. 

—  Municipal  Taxes  1. 

—  Petition  op  Right. 

CROWN'S  &JBRV ANT— Appeal  from  report  of 
Official  Rejeree — Damages  to  property  from  works 
executed  on  Oovernment  railway— Parol  under- 
taking to  indemnify  owners  for  cost  of  repairs  by 
officer  of  the  crown — Crowns  liability  there- 
under.    —     —     —     —     ——     —     —     78 

See  Crown,  Liability  op  1. 

2 Petition    of  Right — Demurrer^ Injury    to 

property  resulting  from  negligence  ot  crown* s 
servants  on  public  work — Grown' s  liability  there- 
for—50-b\    Vic.  c.   16  s.  16  {c)— Interpretation. 

See  Crown,  Liability  of  2. 

3 Petition  of  Right — Demurrer — Personal  in- 
juries received  on  public  work — Negligence  of 
crowws  servant  ^Liability    of  crown    therefor. 

273 
See  Cro>vn,  Liability  of  3. 

A— >— Negligence  ofcrown^s  servants  in  respect  of 
railway  ditches.         —  —  —         286 

See  Crown,  Liability  of  4. 

5 Negligence  of  officer  of  the  crown  in  dis- 
charge of  his  public  duty  —         —         293 

See  Crown.  Liability  of  5. 

6 Negligence  of  engine-driver  on  Government 

railway — injury  to  property  arising  therefrom, 

300 
See  Crown,  Liability  of  6. 

7 Injury  to  person  on  a  public  work Neg- 
ligence   oj  servant  of  the  crown — Brakesman' s 
duty  in  putting  children  off  car  when  tresf.assers 
— Damages.     —    —    —    —    —    —    — >     328 

See  Crown,  Liability  of  7. 

8 Particulars  of  negligence  of  crown' s  servant 

— Order  for — Practice.      —     —     —     —      381 

See  Practice  3. 

9 Contract  for  construction  of  a  public  work — 

The  Government  Railways  Act,  ISSl  - 1 ndepen- 
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tftined  or  enforced.  Held^  that  the  ]>etition 
disclosed  a  claim  against  the  crown  arising  out 
of  an  injury  to  the  person  on  a  public  work 
resulting  from  the  negligence  of  an  officer  or 
servant  of  the  crown  while  acting  within  the 
scope  of  his  duties  and  employment,  and  there- 
fore came  within  the  meaning  or  50-51  Vic. 
c.  16  s.  16  (f),  which  provides  a  remedy  in  such 
cases.     Brady  v.  Thb  Qdken    —    —    —    273 

4 Damages  to  property  from  Oovernment  rail- 
way—  The  Government  Railways  Actf  1881,  s.  27 
— Claimants  acquiescence  in  construction  of  euU 
verts y  effect  of— Negligence  of  crown's  servants — 
Estoppel.]  The  suppliant  sought  to  recover 
damages  for  the  flooding  of  a  portion  of  his 
farm  at  Isle  Verle,  P.Q.,  resulting  from  the  con- 
struction of  certain  works  connected  with  the 
Intercolonial  Railway.  The  crown  produced  a 
release  under  the  hand  of  the  suppliant,  given 
subseauent  to  the  time  of  the  expropriation  of 
a  portion  of  his  farm  for  the  right  or  wav  of  a 
section  of  the  Intercolonial  Railway,  wnereby 
he  accepted  a  certain  sum  ^'in  full  compensa- 
tion and  final  settlement  for  deprivation  of 
water^  fence-rails  taken,  damage  by  water,  and 
all  damages  past,  present  and  prospective 
arising  out  of  the  construction  of  the  Interco- 
lonial Railway,"  and  released  the  crown 
"  from  all  claims  and  demands  whatever  in  con- 
nection therewith."  It  was  also  proved  that 
although  the  works  were  executed  subsequent 
to  the  date  of  this  release,  they  wei'e  undertaken 
at  the  request  of  the  suppliant  and  for  his  bene- 
fit, and  not  for  the  benefit  of  the  railway,  and 
that,  with  respect  to  part  of  them,  he  was  pre- 
sent when  it  was  being  constructecl  and  actively 
interfered  in  such  construction.  Ileldj  that  he 
was  not  entitled  to  compensation.  (2.^  The 
crown  is  not  under  an  obligation  to  maintain 
drains  or  back-ditches  constructed  under  52  Vic. 
c.  13,  8  4.    Brrtband  v.   The  Quren    —    286 

ft Negligence   by  officer  of  the  crown  in  the 

public  service.] — Laches  cannot  be  imputed  to 
the  crown,  and,  except  where  a  liability  has 
been  created  by  statute,  it  is  not  answerable  for 
the  negligence  of  its  officers  employed  in  the  pub- 
lic service.     BuRROur.HS  v.  The  Queen    —    203 

6— • — Injury  to  property  on  a  Government  rail- 
way— Negligence  of  servant  oftlie  crown — R.S.C. 
c.  38  *.  23—50-51  Vic.  c.  16  s.  16  «■).]  A  filly, 
belonging  to  the  suppliant,  was  run  over  and 
killed  by  a  train  upon  the  Intercolonial  Rail- 
way. It  was  shown  on  the  trial  that  at  the 
time  of  the  accident  the  train  was  being  run 
faster  than  usual  in  order  to  make  up  time,  that 
it  had  just  passed  a  station  without  being  slowed 
and  was  approaching  a  crossing  on  the  public 
highway  at  full  speed.  The  engineer  admitted 
that  he  saw  something  on  the  trark,  which  he 
did  not  recognize  as  a  horse.  He,  however, 
paid  no  attention  to  it,  and  made  no  attempt  to 
stop  his  train  until  after  it  was  struck,  ifeld^ 
that  the  engineer,  as  a  servant  of  the  crown, 
was  guilty  of  negligence,  for  which  the  crown 
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was  liable  under  R.S.C.  c.  38  8.  23  and  50-51 
Vic.  c.  16  s.  16  (c).  The  City  of  Quebec  y.  The 
Queen,  (2  Ex.  C.  R.  252,)  referred  to.  Gilchribt 
V.  The  Qcsen  —    —    __    —    —    —    —    aoo 

7 Tnjury  to  person  on  a  public  work  -  Negli- 
gence of  servant  of  the  crown — Brakesman's  duty 
in  putting  children  off  car  when  trespassers — 
Damages.]  The  crown  is  liable  for  an  injury  to 
the  person  received  on  a  public  work  resulting 
from  negligence  of  which  its  officer  or  servant, 
while  acting  within  the  scope  of  his  duty  or 
employment  is  guilty.  City  of  Quebec  t.  The 
©Mtf^w,  (2  Ex.  C.R.  252)  referred  to.  (2.)  One  who 
forces  a  child  to  jump  off  a  railway  carriage 
while  it  is  in  motion  is  guilty  of  negligence. 
The  fact  that  the  child  lia^  no  right  to  be  upon 
such  carriage  is  no  defence  to  an  action  for  an 
injury  resulting  from  such  negligence.  Martix 
V.  The  Quern      —     —    —    —    —    —      328 

8 Intercolonial  Railway — Boundary    ditches 

in  the  Province  of  Quebec — Maintenance  of— Pur- 
chase of  portion  of  Grand  Trunk  Railway  ■  43 
Vic.  c.  8. — Non-liability  of  crown  for  acts  or 
omissions  of  Grand  TVunk  Railway  Company.] 
The  crown  is  not  bound  to  keep  in  repair  the 
t)Oundary  ditches  between  farms  crossed  by  the 
Intercolonial  Railway  in  the  Province  of  Quebec. 
(2)  The  Act  43  Vic.  c.  8  does  not  make  the  crown 
liable  for  the  acts  or  omissions  of  the  Grand 
Trunk  Railway  Company  in  respect  of  the  con- 
struction or  management  by  tne  company  of 
such  portion  of  its  railway  in  the  Province  of 
Quebec  as  was  purchased  by  the  crown. 
SiMONEAU  V .  The  Queen      —       —       —      391 

9 Boundary    ditches — Obligation     to    main" 

tain.]  The  crown  is  under  no  obligation  to  re- 
pair or  keep  open  the  boundary  ditcneg  between 
farms  crossed  by  the  Intercolonial  Railway  in 
the  Province  of  Quebec.  Moein  v.  The 
XJUEEN  —         —         —         —        —  396 

10 Crown  property — Municipal  taxes  assessed 

thereon — Liability.]  The  crown  is  not  liable 
for  municipal  taxes  assessed  upon  real  property 
belonging  to  the  Dominion  of  Canada-  City  of 
Quebec  V.  The  Queen       —       —       —       450 

11 Contract  for  construction  of  public  work — 

Delay  in  exercising  crown^s  riaht  to  inspect 
materials — Independent  promise  by  crown^s  ser- 
vant^ effect  of^'The  Government  Railways  Act, 
1881.]  It  was  a  term  in  suppliant's  contract 
with  the  crown  for  the  construction  of  a  public 
work  that  certain  timber  required  in  sucn  con- 
struction should  be  treated  in  a  special  manner, 
to  the  satisfaction  of  the  proper  officer  in  that 
behalf  of  the  Department  of  Railways  and 
Canals.  By  another  term  of  the  contract  it  was 
declared  that  the  express  covenants  and  agree- 
ments contained  therein  should  be  the  only 
ones  upon  which  any  rights  against  the  crown 
should  be  founded  by  the  suppliant.  The  sup- 
pliant, immediately  after  entering  upon  the 
execution  of  his  contract,  notified  A  ,  the  pro- 
per officer  of  the  Department  in  that  behalf, 
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that  he  intended  to  procure  the  timber  at  a  cer- 
tain place  and  have  it  treated  there  in  the 
manner  specified,  before  shipment.  A.  approved 
of  the  suppliant's  proposal,  and  promised  to  ap-  ' 
point  a  suitable  person  to  inspect  the  timber  at ; 
such  place.  The  inspector  was  not  appointed 
until  a  considerable  time  afterwards,  and  by 
reason  of  such  dela^v  the  suppliant  had  to  pay  a 
hiffber  rate  of  frefght  on  tne  timber  than  he 
otherwise  would  have  had  to  pay,  and  was  com- 
pelled to  carry  on  his  work  in  more  unfavor^ 
able  weather  and  at  fi^reater  cost,  for  which  he 
claimed  damages,  tleld^  on  demurrer  to  the 
petition,  that  the  crown  was  not  bound  under 
the  contract  to  have  the  inspection  made  at  any 
particular  place  :  and  that  in  view  of  the  9dtb 
section  of  The  Uovtmment  Railway 9  Act y  1881, 
and  the  express  terms  of  the  contract.  A.  had  no 
power  to  vary  or  add  to  its  terms,  or  to  bind  the 
crown  by  any  new  promise.  (2.)  The  suppliant's 
contract  contained  the  following  clause :  ''  The 
'*  contractor  shall  not  have  or  make  any  claim 
'' or  demand,  or  bring  any  action,  or  suit,  or 
''  petition  against  Her  Majesty  for  any  damage 
"  which  he  may  sustain  by  reason  of  any  delay 
"  in  the  progress  of  the  work  arising  from  the 
''  acts  of  any  of  Her  Majesty's  agents  ;  and  it  is 
"  agreed  that,  in  the  event  of  any  such  delay, 
''  the  contractor  shall  have  such  further  time  for 
' '  the  completion  of  the  work  as  may  be  fixed 
'Mn  that  behalf  by  the  Minister."  Held,  thai 
this  clause  covered  delay  by  the  Government's 
engineer  in  causing  an  inspection  to  be  made  of 
certain  material  whereby  the  suppliant  suffered 
loss.    Maybs  v.  The  Queen        —       —       403 

12 Tort — Crown  not    liable    in — Petition   of 

Right — Demurrer. '\  A  petition  of  right  claim- 
ing damages  for  trespasses  committed  by  ser- 
vants of  the  crown  under  authority  of  a  statute 
is  not  maintainable.  Halifax  City  Railway  Co. 
V.  The  Queen     —     —     —     —     —     —     433 

See  Compensation. 

—  Contract. 

—  Damages. 

—  Demurrer. 

—  Estoppel. 

NKGLinENCE. 

—  Petition  op  Right. 

—  Tort. 

f  »OWN  PROPERTY. 

See  Municipal  Taxes. 

CROWN'S  RIGHTS— /dominion  Elections  Act 
\S14— Interpretation  Aet{R.S.C.c.  1)  «.  7«-«.46.] 
The  Crown  is  not  bound  bv  sections  100  and  122 
of  The  Dominion  Elections  Act,  1874.  (1.)  The 
4fith  clause  of  the  7th  section  of  The  Interpreta- 
tion ylc/(R.S.C.c.l),  whereby  it  is  provided  Ihat 
no  provision  or  enactment  in  any  Act  shall  affect 
in  any  manner  or  way  whatsoever  the  rights  of 
Her  Majesty,  Her  Heirs  or  Successors,  unless  it 
is  expressly  stated  therein  that  Her  Majesty  shall 
be  bound  thereby,  is  not  limited  or  quali^ed  by 
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any  exception  such  as  that  mentioned  4n  The 
Magdalen  College  Case  (11  Rep.  70b),  "  that  the 
''  King  is  impliedly  bound  by  statutes  passed 
'  *  for  the  general  good  •  •  *  or  to 
"  prevent  fraud,  injury,  or  wrong[.''  The  Queen 
v.yovuoT,etal.     —    —     —    —    —    —     49 

2 Petition  of  Riaht— Estoppel. ^    The  doctrine 

of  estoppel  cannot  oe  invoked  against  the  crown . 
Humphrey  v.  The  Queen     —    —    —    —     386 

3 Grant  by  the  crown  of  beach  lots  in  Pro- 
vince of  Quebec  prior  to  Confederation-^ Provision 
therein  for  resumption  of  possession  by  the  crown 
upon  certain  conditions — Right  of  resumption  not 
exercised  before  Confederation — Federal  and  PrO' 
vincial  rights  respecting  the  same      —      —      30 

See  Demurrer  2,  3,  4. 

—  Federal  and  Provincial  Rights  2. 

—  Municipal  Taxes  1. 

—  Petition  op  Right. 

CROWN'S  BERVA-UT-^ Appeal  from  report  of 
Official  Rejeree — Damages  to  property  from  works 
executed  on  Oovernment  railway— Parol  under- 
taking to  indemnify  owners  for  cost  of  repairs  by 
officer  of  the  crown — Crown's  liability  there' 
under.     —     —     —     —     —    —     —      —     78 

See  Crown,  Liability  op  1. 

2-"-^  Petition  of  Right — Demurrer — Injury  to 
property  resulting  from  negligence  ot  crown* s 
servants  on  public  work — Crown^s  liability  there- 
for— 50-51    Vic.  c.   16   s.  16  (c) — Interpretation. 

262 
See  Crown,  Liability  op  2. 

3 Petition  of  Right — Demurrer — Personal  in- 
juries received  on  public  work — Negligence  of 
crown^s  servant  ^Liability    of  crown    therefor. 

273 
See  Cro>vn,  Liability  of  3. 

4— —Negligence  ofcrown^s  servants  in  respect  of 
railway  ditches.         —  —  —         286 

See  Grown,  Liability  op  4. 

5 Negligence  of  officer  of  the  croum  in  dis- 
charge of  his  public  duty  —  —         293 

See  Crown,  Liability  of  5. 

Q-—~ Negligence  of  engine-driver  on  Government 
railway — Injury  to  property  arising  therefrom. 

300 
See  Crown,  Liability  of  6. 

7 Injury  to  person  on  a  public  work Neg- 
ligence   of  servant  of  the  crown — Brakesman' s 
duty  in  putting  children  off  car  when  trespassers 
— Damages.     —    —    —    —    —    —    — >     328 

See  Crown,  Liability  op  7. 

8 Particulars  of  negligence  of  crown' s  servant 

— Order  for — Practice.      —      —     —      —      381 

See  Practice  3. 

9 Contract  for  construction  of  a  public  work — 

The  Government  Railways  Act,  ISBl  - Indepen- 
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dent  parol  promise   by  crown  s  servant — Ejfect 
of    L 403 

See  Crown,  Liability  of  11. 

CUSTOMS   LAWS  AND  "DJTtVBa— Revenue- 
Customs  duties  'Tariff  Act  OmU)— Schedule  'C 
—^'Shaped''  lumber.]  Under  item  (Departmental 
No.)  726  in  schedule   '*  C."  of  The   Tariff  Act 
(1886)  oak    lumber    sawn,   but    not    **  shaped, 
planed,   or  otherwise  manufactured,"   may   be 
imported  into  Canada  tree  of  dutv.      Plaintiff 
imported  a  quantity  of  white  oak  lumber  from 
the  United  States  which  had  been  sawn  to  cer- 
tain dimensions  so  as  to  admit  of  it  being  used 
in  the  manufacture  of  railwaj-  cars  and  trucks 
without  waste  of  material,  but  yet  before  being 
used  for  such  purpose  had  to  be  re-cut  and  fitted. 
Held,  that  the  lumber,  being  merely  sawn  to 
such  dimensions  as  would  enable  it  to  be  work- 
ed up  without  waste,  was  not  ''shaped  "  within 
the   meaning  of   The    Tariff  Act^  and   was  not 
dutiable.     Magann  v.  Trk  Qceen     —     —     64 

2 Customs    laws—Teas    in    transit    through 

United  States  to  Canada— b2  Vic.  c.  14— Tariff 
Act  (1886),  item  781.]  The  plaintiffs  made  two 
shipments  of  teas  from  Japan  to  New  York  for 
transportation  in  bond  to  Canada.  In  one  case 
the  bills  ot  lading  were  marked  "in  transit  to 
Canada  "  ;  in  the  other,  the  teas  appeared  upon 
the  consular  invoice,  made  at  the  place  of  ship- 
ment, to  be  consigned  to  the  plaintiffs'  brokers 
in  New  York  for  transhipment  to  Canada.  On 
the  arrival  of  both  lots  at  New  York,  and  pend- 
ing a  sale  thereof  in  Canada,  they  were  allowed 
to  be  sent  to  a  bonded  warehouse  as  unclaimed 
goods  for  some  five  or  six  months.  Thereafter 
the  teas  were  entered  at  the  New  York  Customs 
House  for  transportation  to  Canada,  and  for- 
warded to  Montreal.  There  was  nothing  to 
show  that  the  plaintiffs  at  any  time  proposed  to 
make  any  other  disposition  of  the  tea«,  and 
there  was  nothing  in  what  they  did  that  con- 
travened the  laws  or  regulations  of  the  United 
States  or  of  (janada  with  respect  to  the  trans- 
portation of  goods  in  bond.  Held,  that  the  teas 
were  not  dutipble  as  teas  from  the  United  States, 
the  transaction  having  taken  place  prior  to  the 
passing  of  the  Act  52  Vic.  c.  14  which  expressly 
provides  that  in  such  a  case  the  teas  would  be 
duiiable.    Carter,  Macy  &  Co.  v.  The  Quekn. 

126 


3 Customs  duties — The  Customs  Act,  1883,  ss. 

G8,  69,  102,  198,  201— Money  deposited  in  lieu  of 
seizure  Market  value — Waiver  of  notice  of  claim 
—Fenafiies  —  Prescription.]  The  suppliants, 
who  were  manufacturers  of^  oils  in  the  United 
Sutes,  sold  some  of  their  oils  in  retail  lots  to 
purchasers  in  Canada.  The  price  of  such  oils 
to  the  Consumer  at  ttochester  was  taken  as  a 
basis  upon  which  the  price  per  gallon  to  the 
Canadian  purchaser  was  made  up,  but  the  goods 
were  entered  for  duty  at  a  lower  value, -two  sets 
of  invoices  being  used,  one  for  the  purchaser  in 
Canada,  and  the  other  for  the  company's  broker 
at  the  port  of  entry.     Held:  That  the  oils  were 
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undervalued.  (2.)  The  suppliants,  having  estab- 
lished a  warehouse  in  Afontreal  as  the  diftribut- 
ing  point  of  their  Canadian  business,  exported 
oils  from  the  United  States  to  Montreal  in  whole- 
sale lots.    The  invoices  showed  prices  which 
were  not  below   the  fair  market  value  of  such 
oils  when  sold  at  wholesale  for  home  consump- 
tion  in  the  principal  markets   of   the  United 
States.    Held :  That  there  was  no  undervalua- 
tion.  (3.)  When  goods  are  procured  bv  purchase 
in  the  ordinary  course  of  business,  and  not  under 
any  exceptional  circumstances,  an  invoice  cor- 
rectly disclosing  the  transaction  affords  the  best 
evidence  of  the  value  of  such  goods  forduty.  In 
such  a  case  the  cost  to  him  who  buys  the  goods 
abroad  is,  as  a  general  rule,  assumed  to  indicate 
the  market  value  thereof.    It  is  presumed  that 
he  buys  at  the  ordinary  market  value.    {A.)  It  is 
not  the  value  at  the  manufactory,   or  plac^  of 
production,  but  the  value  in  the  principal  mark- 
ets of  the  country,  t.  «.,  the  price  there  paid  by 
consumers  or  middlemen  to  aealers,  that  should 
govern.    Such  value  for  duty  must  be  ascertain- 
ed by  reference  to  the  fair  market  value  of  such, 
or  like  goods,  when  sold  in  like  quantity  and 
condition  for  home  consumption  in  the  principal 
markets  of  the  country  whence  they  arc  export- 
ed. (5.)  The  neglect  of  an  importer,  whose  goods 
have  been  seized,  to  make  claim  to  such  goods 
by  notice  in  writing  as  provided  by  section  IftS 
of  The  Customs  Act,  1883,  may  be  waived  by  the 
act  of  the  Minister  of  Customs  in  dealing  with 
the  goods  in  a  manner  inconsistent  with  an  in- 
tention on  his  part  to  treat  them  as  condemned 
for  want  of  notice.     Quxre  :  T)oii%  section  198 
apply  to  a  case  where  money  is  deposited  in  lieu 
of  goods  seized  ?    (6.)  The  additional  duty  of 50 
per  cent,  on  the  true  duty,  payable  for  under- 
valuation under  section  102  of  The  Customs  Act, 
i  1883.  is  a  debt  due  to  Her  Majesty  which  is  not 
barred  by  the  three  years'  prescription  contain- 
ed in  section  207,  but  may  be  recovered  at  any 
time  in  acourt  of  competent  jurisdiction.  Qu^re: 
Is  such  additional  duty  a  penalty  ?  The  Vacuum 
Oil  Co.  r.  The  Qukkn.     —    —    —    —     234. 

4 Customs  duties— The  Customs  Act,  R.S.C. 

c.  32,  ss.  58,  59,  65  ;  51  Vic.  c.  14,  a.  15—52  i'ic. 
c.  14,  s.  6— Market  value— Value  Jor  duty— Mis- 
representation-Costs.]  The  rule  for  determin- 
ing the  value  for  duty  of  goods  imported  into 
Canada,  prescribed  by  the  58th  and  59th  sections 
of  The  Customs  Act  (R.S.C.c.32),  is  not  one  that 
can  be  universally  applied.  When  the  goods 
imported  have  no  market  value  in  the  usual  and 
ordinary  commercial  acceptation  of  the  term  in 
I  the  country  of  their  production  or  manufacture 
;  or  where  tliey  have  no  such  value  for  home  con- 
sumption ,  their  value  for  duty  may  be  determined 
by  reference  to  the  fair  market  value  for  home 
consumption  of  like  goods  sold  under  like  con- 
ditions.  The  Vacuum  Oil  Company  v.  The  Queen 
:  (2  Ex.  C.  R.  2.34)  referred  to.  (2.)  The  goods  in 
question  in  this  case  were  part  of  a  job  lot  of 
discontinued  watch  cases,  and  at  the  time  of 
their  sale  for  export  were  not  being  bought  and 
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sold  in  the  markets  of  the  United  States.  They 
could  be  pnrchased  for  sale  or  use-  there,  but 
only  at  published  prices  which  were  (greater 
than  any  one  would  pay  for  them.  The  claimants 
bought  the  goods  for  export  at  their  fair  value, 
being  about  half  such  published  prices.  They 
let  their  agent  in  Canada  know  the  prices  paid, 
but  withheld  from  him  the  fact  that  toe  purchase 
was  made  on  the  condition  that  the  goods  were 
to  be  exported.  The  agent,  without  intending 
to  deceive  the  Customs  appraiser,  represented 
that  the  prices  paid  were  thoM  at  which  the 
goods  could  be  had  in  the  United  States  when 
purchased  for  home  consumption.  The  represen- 
tation was  untrue.  On  the  question  of  the  alleged 
undervaluation  the  court  found  for  the  claim- 
ants, but,  because  of  such  misrcpresentalion, 
without  costs.    Smith,  et  al.  v.  The  Queen  —  417 

DAMAGES — Expropriation  of  highway — Com- 
pensaiion  and  damages  —        —        —        1 

See  Dedication. 

2 Ezpropriaiion  of  farm  land  —Damages  from 

operation  of  railway  —        —        —        11 

See  Valuation  or  Property  1 . 

3 Expropriation  of  farm  land — Damages  re- 
sulting Jrom  want  of  crossing        —        l&  and  21 

See  Crossing,  Railway  1,2. 

4 Damages  to  city  water-system  arising  from 

works  executed  on  Government  railway      —     78 

See  Contract  3. 

5 Expropriation — Assessment  of  damages  in 

view  o'  offer  of  settlement  by  claimant  before 
action  brought         —        —        —        —  82 

See  Crossing,  Railway  3. 

6 Compennntionfor  the  taking  of  an  unfinished 

wharf— Builder' s  profit — Basis  of  value     —    04 

See  Value,  Basis  of. 

7 Expropriation  of  land  for  Government  Rail- 
way—Increased risk  Jrom  fire  by  operation  of 
railway — Damages         —  —  —        113 

See  Fire. 

8 Bond  for  payment  of  money  on  a  day  certain 

with  interest — damages  in  the  nature  of  in- 
Urest  —         —        —  —  —        132 

See  Bond. 

9 Expropriation—  Agreement  to  accept  a  cer- 
tain sum    as    compensation  -  Specific     perform- 
ance       —        —        —        —        —        —     198 

See  Contract  4. 

10 Permit  issued  by  Dominion  Government  to 

cut  timber  on  territory  in  dispute  between  that 
Government  and  the  Province  of  Ontario — Im- 
plied warranty  of  title— Breach  of— Damages  — 

[202 
See  Sale  2. 

11 Damages     arising    Jrom     negligence     of 

crown' s  servants  on  public  work     —      —      262 

See  Crown,  Liability  of  2,  3. 


DAMAGES—  Continued. 

12 Damage  to  real  property    occasioned  by 

Government  railway — Negligence  oj  crown*  s 
servants        —        —        —        —        —         285 

See  Crown,  Liability  of  4. 

13 Negligence  of  officer  of  the  crown  in  per- 
formance of  hi*  public  duties — Damages    —  293 

See  Crow.v,  Liability  of  5. 

14 Injury  to  property  on  a  Government  rail- 
way— Negligence  of  crown*  s  servants —Dama- 
ges       —        —        —        —        —        —      300 

See  Crown,  Liability  op  6. 

15— ^Injury  to  person  on  a  public  work  through 
carelessness  of  crown*  t  servant    —    —    —    328 

See  Crown,  Liability  of  7. 

16 Injurious  affection  of  property  by  construc- 
tion of  a  public  work — Damages     —     —      333 

See  Injurious  Affection  1,  2. 

See  also  Compensation. 

—  Damages  (Assessment  of.) 

—  Damages  (Measure  of.) 

—  Expropriation. 

DAMAGES,  ASSESSMENT  OF— Expropria- 
tion— Assessment  of  value  of  land  witfi  rejerence 
to  the  character  of  the  title.]  Claimants'  title  to 
a  water-lot  at  Levis,  in  the  harbor  of  Quebec, 
was  based  on  a  grant  from  the  Lieutenant-Gover- 
nor of  Quebec,  prior  to  Confederation.  The 
grant  contained,  inter  alia,  a  provision  that, 
upon  giving  the  grantee  twelve  months'  notice, 
and  paying  him  a  reasonable  sum  as  indemnity 
for  improvementa,  the  crown  might  resume  pos- 
session of  the  said  water-lot  for  ihe  purpose  of 
public  improvement.  Held:  The  property  being 
situated  in  a  public  harbour,  this  power  ot  re- 
suming possession  for  the  purpose  of  public  im- 
provement, would  be  exercisible  by  the  crown  as 
represented  by  the  Government  of  Canada. 
Ilolman  v.  Green  (6  Can.S.  C.  R.  707)  referred 
to.  (2.>  Inasmuch  as  the  crown  had  not  exer- 
cised this  power,  but  had  proceeded  under  the 
expropriation  clauses  of  The  Government  Rail- 
ways Actf  the  claimnnts  were  entitled  to  recover 
the  *air  value  of  the  lot  at  the  date  of  expropria- 
tion. That  value,  however,  should  be  deter- 
mined with  reference  to  the  nature  of  the  title . 
Samson,  et  al.  v.  The  Queen       —       —       30 

2 Compensation  —  Valuation    of  property — 

Nature  of  title.]  In  assessing  compensa- 
tion to  be  paid  to  an  owner  whose  land 
has  been  expropriated,  the  market  value 
of  the  property  should  not  be  exclusively 
considered.  Although  the  claimant  has  the 
right  to  sell  his  property,  and  should,  therefore, 
be  indemnified  in  respect  of  any  loss  which,  in 
consequence  of  the  expropriation  he  might  make 
on  such  sale,  he  is  not  bound  to  sell,  and  may 
reasonably  prefer  to  keep  his  property  for  the 
purposes  of  nis  business  ]  and  in  that  case  should 
be  indemnified  for  any  depreciation  in  its  value 
to  him  for  the  purposes  for  which  he  has  been 
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accustomed,  and  still  desires,  to  use  it.  (2.)  In 
assessing  compensation  to  be  paid  to  a  claimant 
whose  land  has  been  expropriated  the  court  will 
look  at  the  nature  of  his  title  as  one  of  the  crite- 
ria of  value.     The  QuREN  t;.  Garrikr      —      36 

3 JSxpropriation  of  land — 50-51  Vic.  c.  17 — 

Value  for  building  purposes — S<il€S  of  similarly 
situated  properties — Crossings  ]  When  lauds 
possess  a  certain  value  for  building  purposes  at 
the  time  of  eiproprialion,  but  that  value  cannot 
be  ascertained  from  an  actual  sale  of  any  lot  or 
part  thereof,  the  sales  of  similar  and  similarlv 
siluatpd  properties  constitute  the  best  test  of 
such  value.  (2.)  There  is  no  legal  liability  upon 
the  crown  to  give  a  claimant  a  crossing  over 
aoy  Government  railway,  and  where  the  crown 
offered  by  its  pleadings  to  (Construct  a  crossing 
for  claimant,  the  court  assessed  damages  in  view 
of  the  fact  that  thei-H  was  no  means  of  enforcing 
the  performance  of  such  undertaking.  [S*-e  now 
52  Vic  c. 38  s. 3.1  (3.)  Where  claimant,  for  the 
purpose  of  effecting  a  settlement  without  litiga- 
tion, had  offered  to  settle  his  claim  for  a  sum 
very  much  below  that  demanded  in  his  plead- 
ings, the  court,  while  declining  to  limit  the 
damages  to  the  amount  of  sucn  offer,  relied 
upon  it  as  a  sufficient  ground  for  not  adopting 
the  exiravagant  estimates  made  by  claimant's 
witnesses.     Falconer,  et  al.  v.  The  Qoben  —  82 

A— -^Expropriation — Matters  to  be  considered  in 
assessment  of  damages—  Loss  both  by  construction 
and  operation  of  railway.}  Where  lands  are 
taken  and  others  held  therewith  injuriously 
affected,  the  measure  of  compensation  is  the 
depreciation  in  value  of  the  premises  damaged 
assessed  not  only  with  reference  to  the  injury 
occasioned  by  the  construction  of  the  authorized 
works,  but  also  with  reference  to  the  loss  which 
may  probably  result  from  the  nature  of  the  user. 
The  Straits  or  Canseac  Marine  Railway  Com- 
pany t;  The  Qdkkn  —       —        —        113 

5 Expropriation — Prospective  capabilities  of  \ 

property — Value  to  owner — Unity  of  estate — Ad^ 
vantage  accruing  to  projected  town  from  railway.} 
In  assessing  damages  in  cases  of  expropriation, 
regard  should  be  had  to  the  prospective  capa- 
bilities of  the  property  arising  from  its  situation  ; 
and  character.    (2.)  In  awarding  compensation 
lor  property  expropriated,  the  court  should  con- 
sider tne  value  thereof  to  the  owner  and  not  to  ! 
the  authority  expropriating  the  same.    Stcbbing 
v.  The  Metropolitan  Board  of  Works  (L.  R.  6  Q. 
B.   37)   followed       (3.)   In   assessing  damages 
where  land  has  been  expropriated,  the  unity  of 
the  estate  must  be  considered,  and  if,  bv  the 
severance  of  one  of  several  lots  so  situated  that 
the  possession  and  control  of  each  give  an  en- 
hanced   value   to  them  all,   the  remainder   is 
depreciated  in  value,  such  depreciation  is  a  sub- 
stantive  ground   for   compensation.     (4.)  The  > 
advantage    resulting  to  the  owner  of  a  paper  \ 
town  from  the  crown  making  it  the  terminus 
of    a  Government    railway  and    constructing  j 
within  its  limits  a  station-house  and  other  build- 
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ings,  is  one  that  should  be  taken  into  account 
by  way  of  set-off  under  50-61  Vic  c.  16  8.  13. 
Paikt  v.  The  Queen.       —       —       —       140 

6 Expropriation  of  a  railway  by  the  crown — 

Special  Act  therefor ^  60-61  Vtc.  c.  27 — Construe^ 
tion — * '  Present  value  of  work  done ' '  —  Allowance 
for  capital  exi>ended  in  railway.}  The  plaintiff 
company  had  entered  into  an  agreement  with 
the  Dominion  Government  to  construct,  m  con- 
sideration of  a  certain  subsidy  per  mile,  a  line 
of  railway  between  Oxford  and  New  Glasgow, 
N.S.  They  entered  upon  the  construction  of 
the  railway,  but  when  it  was  partiallv  complet- 
ed abandoned  active  work  upon  it  fx»r  lack  of 
funds.  The  Government,  bavin^^  previously  ob- 
tained from  Parliament  authority  to  pay  all 
claims  standing  against  the  company  on  acpount 
of  their  partial  construction  of  ihe  line,  and  to 
set  the  same  off  against  the  company's  subsidy, 
was  empowered  by  50-61  Vic.  c.  27  s.  1  to  ac- 
quire "by  purchase,  surrender  or  expropriaiion 
the  works  constructed  and  property  owned  by 
the  said  company  "  paying  therefor  the  amount 
adjudged  by  the  court  **  for  the  present  value  uf 
the  work  done  on  the  said  line  of  railway  by 
the  said  company."  Held,  that  the  statute  con- 
templated the  taking  of  all  the  works  construct- 
ed by  the  company  and  not  a  portion  thereof ; 
and  where  a  portion  only  was  taken  compensa- 
tion should  be  assessed  in  respect  of  the  total 
value  of  the  works.  (2  )  That  the  words  **  pre- 
sent value  of  the  work  done,"  as  contained  in 
section  1  of  the  said  Act,  should,  in  view  of  the 
preamble  and  surrounding  circumstances,bo  con- 
strued to  mean  the  value  uf  the  works  construct- 
ed and  the  property  owned  by  the  company  at  the 
time  of  the  passing  of  the  Act..  (3.)  That  the  word 
"value"  as  used  in  the  Act  must  be  taken  to  mean 
the  value  of  the  property  to  the  company  and 
not  to  the  Government ;  and  that  compensation 
for  the  taking  should  be  assessed  at  the  fair 
valueof  the  property  at  the  time  contemplated 
by  the  Act.  (4.)  The  company  were  in  possession 
of  a  right  of  way  that  had  been  acquired  by  pro- 
ceedings  taken  under  certain  provincial  statutes 
not  applicable  to  the  case,  and  for  which  the 
County  Councils  of  Cumberland  and  Colchester 
had,  in  aid  of  the  company^s  undertaking,  paid 
the  proprietors  whose  lands  were  situated  in 
such  counties.  Held,  that  the  company  were 
entitled  to  compensation  therefor.  (5.)  Jleld. 
that  the  company  were  entitled  to  an  allowance 
for  the  use  of  capital  expended  in  the  enterprise. 
The  Montreal  anp  Europjcan  Short  Line  Rail- 
way Company  v.  The  Queen.    —    —    —    169. 

7 Expropriation   of   land—R.S.C.    c.   39. — 

Assessment  of  damages  where  there  had  been  an 
agreement  to  accept  a  certain  sum  as  com^tensation 
— Specific  performance.]  Defendants  entered  into 
a  written  agreement  to  sell  and  convey  to  the 
crown,  by  a  good  and  suflScient  deed,  a  certain 
(luantity  of  land  required  for  the  purposes  of 
tne  Cape  Breton  Railway,  for  the  sum  or  |il, 250. 
At  the  date  of  such  agreement  the  centre  line  of 
the  railway  had  been  staked  off  through  the 
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defendant's  property,  and  they  were  fully  aware 
of  the  location  of  the  right  of  way  and  the 
quantity  of  land  to  be  taken  from  them  for  such 
purposes.  Thereafter,  and  within  one  year  from 
the  date  of  such  agreement,  the  land  in  dispute 
was  set  out  and  ascertained,  and  a  plan  and 
description  thereof  duly  deposited  of  record,  in 
pursnaoce  of  the  provisions  of  R.S.C.  c.  39. 
Upon  the  defendants  refusing  to  carry  out  their 
agreement  on  the  ground  that  the  damages  were 
greater  than  they  anticipated,  and  the  matter 
being  brought  into  court  on  the  information  of 
the  Attorney-General,  the  court  assessed  the 
damages  at  the  sum  so  agreed  upon.  Qwere  :— 
Is  the  crown  in  such  a  case  entitled  to  specific 
performance  ?  Thk  Qdben  v.  McKbmzik,  et  al.  108 

See   COMPEIIBATION. 

—  Damages. 

—  Valdation  of  Property. 

DAMAGES,  MEASURE  OV- Expropriation  of 
Ztf»(i— 50-51  Vic.  c.  17 — Measure  of  compentalion 
— Enhancement  of  future  value  qf  property  by 
railway  -  Tender  by  the  crown  -  Bare  indemnity — 
Costs.]  Upon  an  expropriation  of  land  under 
the  provisions  of  50-51  Vic.  c.  17,  the  measure 
of  compensation  is  the  depreciation  in  the  value 
of  the  premises  assessed,  not  only  in  reference  to 
the  damage  occasioned  by  the  construction  of 
the  railway,  but  also  in  reference  to  the  loss 
which  may  probably  result  from  its  operation. 
(2.)  Where  there  was  evidence  that  the  railway 
would  enhance  the  value  for  manufacturing 
purposes  of  certain  portions  of  land  remaining 
to  claimant  upbn  an  expropriation,  but  it  did 
not  appear  that  there  then  was,'or  in  the  near 
future  would  be,  any  demand  for  the  land  for 
such  purposes,  the  court  did  not  consider  thiv-*  a 
sufficient  ground  upon  which  to  reduce  the 
amount  of  compensation  ^o  which  the  claimant 
was  otherwise  entitled.  (3.)  In  assessing  the 
value  of  lands  taken  or  injuriously  affected  by 
a  public  work  the  owner  should  be  allowed  a 
liberal,  not  a  bare  indemnity.  (4.)  Where  the 
tender  was  not  unreasonable  and  the  claim  very 
extravagant,  the  claimant  was  not  given  costs 
although  the  amount  of  the  award  exceeded 
somewhat  the  amount  tendered.  McLxoo  v. 
The  Qcb«n      —    —    —    —    —    —    —     loe 

2 Injurious  affection  of  land — Construction  of 

a  railway  siding  on  a  sidewalk  contiguous  to  such 
land— Measure  qf  damages.] — Where  lands  are 
injuriously  affected,  no  part  thereof  being  taken, 
the  owners  are  not  entitled  to  compensation 
under  The  Government  Railways  Actj  1881, 
unless  the  injury  (1)  is  occasioned  by  an  act 
made  lawful  b^  the  statutory  powers  exercised, 
(2)  is  such  an  injury  as  would  have  sustained  an 
action  but  for  such  statutory  powers,  and  (3) 
is  an  injury  to  lands  or  some  right  or  interest 
therein,  and  not  a  personal  injury  or  an  injurv 
to  trade.  2.  The  construction  of  a  railway  sia- 
ingalong  the  sidewalk  contiguous  to  a  claimant*  .^ 
lands  whereby  access  to  sucii  lands  is  interfered 
with,  and  the  frontage  of  the  property  destroyed 


DAMAGES,  MEASURE  OW-^Continued. 

for  the  uses  for  which  it  is  held  (in  this  case  for 
sale  in  building  lots),  is  such  an  injury  thereto 
as  will  entitle  the  owner  to  compensation. 
Qwere:  Whether  the  rule  that  compensation  in 
cases  of  injurious  affection  only  must  be  con- 
fined to  such  damages  as  arise  from  the  con- 
struction of  the  authorized  works,  and  must  not 
be  extended  to  those  resulting  from  the  user  of 
such  works,  is  applicable  to  cases  arising 
under  The  Government  Railways  Act,  1881  ? 
The  Qubkn  v.  Barrt,  et  al       —       —        333 

See  Compensation. 

—  Damages,  Assessment  of. 

—  Valuatiox  op  Property. 

DAMAGES,  PROSPBCTIVB  --  Government 
railways — Damage  to  adjacent  farm — Right  to 
compensatioih  —  J^rospective  damages  — Acquit- 
tance by  predecessor  in  title — Maintenance  of 
boundary  ditches — 43  Vic.  e.  8 — Construction  of.] 
Where,  hy  the  construction  of  a  railway,  the 
claimant  is  put  to  greater  trouble  and  expense 
in  carrying  off  surface  water  from  his  lands 
through  the  boundarj  ditches  between  his  farm 
and  the  farms  adjoining,  he  is  entitled  to  com- 
pensation therefor.  (2.)  The  injury  thereby  occa- 
sioned to  claimant  is  one  that  could  have  been 
foreseen  at  the  time  when  part  of  his  farm  was 
taken  for  the  purposes  of  the  railway,  and  was 
discharged  by  an  acquittance  given  to  the  com- 
pany or  all  damages  resulting  from  such  expro- 
priation. (3.)  The  Act  43  Vic.  c.  8  does  not  make 
the  crown  liable  for  the  acts  or  omissions  of  the 
Grand  Trnnk  Railway  Company  in  respect  of 
the  construction  or  management  b}r  the  com- 
pany of  such  portion  of  its  railway  in  the  Pro- 
vince of  Quebec  as  was  purchased  by  the  crown. 
(4.)  The  crown  is  not  bound  to  keep  in  repair 
the  boundary  ditches  between  farms  crossed 
by  the  Intercolonial  Railway  in  the  Province 
ofQuebec.    Simomeau  v.  The  Queen      —      391 

DEDICATION—  Iliahways—  Similarity  of  the 
law  of  England  and  of  the  Province  of  Quebec 
respecting  the  doctrine  of  dedication  or  destina- 
tion -  18  Vic.  {Prov.  Can.)  c.  100  s.  41,  sub-sec.  9 
— Construct  ion  of]  Prior  to  the  construction  of 
the  Ht.  Charles  Branch  of  the  Intercolonial  Rail- 
way, the  claimant  was  in  possession  of  property 
in  the  village  of  Lauzoo,  in  the  County  of 
L6vis,  P.Q.,  which  was  divided  into  41  lots  with 
a  street  laid  out  through  them.  A  plan  of  the 
lots  showing  the  location  of  the  street,  had  been 
recorded  in  the  Registry  Office  for  the  County 
of  Levis.  In  the  construction  of  the  railw^ay 
the  crown  diverted  this  street,  purchasing 
for  that  purpose  one  of  the  41  lots  in  the 
claimant's  property.  Although  the  municipal 
corporation  had  never  taken  any  steps  to  de- 
clare the  said  street  a  public  way,  it  was  used 
as  such,  was  open  at  both  ends.,  and  formed  a 
means  of  communication  between  two  other 
streets  in  the  village,  and  work  had  been  done 
and  repairs  made  thereon  under  the  direction  of 
the  rural  inspector  of  roads.  '1  he  municipal 
council  had  also,  at  one  time  passed  a  resolution 


628 


INDEX. 


[Ex.  C.  R.  Vol.  II. 


DEDICATION—  Oontinued. 

for  the  construction  of  a  sidewalk  on  the  street, 
but  nothiuf?  was  done  thereunder.  Upon  the 
hearing  of  the  claim  it  was  contended  on  behalf 
of  the  claimant  that  the  street  in  question,  at 
the  time  of  the  exproprintion,  was  not  a  hifrh- 
way  or  public  road  withiu  the  meaning  of  The 
Government  Railways  Act,  1881,  (44  Vic.  c.  25), 
but  was  her  private  property,  and  that  she  w^as 
entitled  to  compensation  fur  its  expropriation. 
The  crown' s  contention  was  that,  at  the  date  of 
the  expropriation,  the  street  was  a  highway  or 
public  road  within  the  meaning  of  The  Govern- 
ment Railways  Act  J  1881  (41  Vic.  c.  25),  and  that 
the  crown  had  satisfied  the  provisions  of  sec,  5, 
sub-sec.  8  and  sec.  49  thereof,  by  substituting  a 
convenient  road  in  lieu  of  the  portion  of  the 
street  so  diverted,  and  that  the  claimant  was 
therefore  not  entitled  to  compensation.  Held: — 
(1.)  That  the  question  was  one  of  dedication 
rather  than  one  of  prescription ;  that  ihe  evi- 
dence showed  that  the  claimant  had  dedicated 
the  street  to  the  public ;  and  that  it  was  not 
necessary  for  the  crown  to  prove  user  by  the 
public  for  any  ^)articular  time.  (2)  That  the 
law  of  the  Province  of  Quebec  relating  to  the 
doctrine  of  dedication  or  destination  is  the 
same  as  the  law  of  England.  Semble. — That  18 
Vic.  c.  100,  sec.  41,  sub-sec.  9  (Prov.  Can.)  is  a 
temporary  provision  haviusr  reference  to  roads 
in  existence  on  July  1st,  1855,  which  had  been 
left  open  ami  used  as  such  by  the  public  with- 
out contestation  during  a  period  of  ten  years  or 
upwards.  My  rand  v.  Ugare,  (6  Q.  L.  R.  120) 
and  Gny  v.  City  of  Montreal  (25  L.  C.  J.  132), 
referrecf  to.    fiouROET  w.Tue  Queen         —        1 

DBIjAT — Contract  for  construction  of  a  public 
work — Delay  in  inspecting  materials  by  officer  o' 
crown— Effect  of      —        —        —      '  —      403 

See  Contract. 
—  Neglioence. 

DEMANDE — Motion  for  particulars  ofdemande 
in  a  petidon  of  right.        —        —        —         381 

See  Practice  3. 

DEMURRER — Information — Statutory  defence-- 
Demurrer  —  Illegality  of  contract  —  Dominion 
Elections  Act ^  1874  -Interpretation  Act  {R.S.C., 
c.  I  s.  1  S'S.  46).!  The  information  alleged  an 
agreement  with  llcr  Majesty  whereby  in  consid- 
eration of  the  conveyance  by  the  Intercolonial 
Railway  of  certain  passengers  between  certain 
stations,  the  defendants  agreed  to  pay  Her  Ma- 
jesty., through  the  proper  officer^  of  tnat  railway, 
the  fares  or  passage  money  of  such  passengers  at 
the  rate  therein  mentioned  as  agreed  to  between 
the  defendants  and  such  oiBccrs.  The  defendants 
admitting  the  agreement  as  alleged,  sought  to 
avoid  it  by  setting  up  as  a  defence  that  such  pas- 
sengers were  carried  on  bons  in  blank  fignea  by 
one  of  the  defendants  only.  Ileld^  (on  demurrer 
to  the  plea)  to  be  no  answer  to  the  breach 
of  contract  alleged.  The  Queen  v.  Pouliot, 
et  al.   —        —         —         —         —         —         49. 


DEMURRER— (7on/inu«(f. 

2 Petition  of  Right —  Demurrer —  Injury  to 

property  resulting  from  negligence  of  crown's  ser^ 
vants  on  public  work — Crown's  liability  therefor 
— 50-51  Vic.  c.  16.  s.  16  (c)— Interpretation. 'j    On 
the  19th  of  September,  1889,  a  large  portion  of 
rock  fell  from  a  part  of  the  cliff,  alleged  to  be 
the  property  of  the  crown,  under  the  citadel 
at  Quebec,  blocking  up  a  public   thoroughfare 
in  that  city  known  as  Champlain  Street  to  such 
an  extent  that  communication  was  rendered  im- 
possible between  the  two  ends  thereof.    By  their 
petition  of  right  the  suppliants  charged  that 
this  accident  was  causea  by  the  execution  or 
works  by  the    crown  which  had   the  effect  of 
breaking  the  flank  side  of  the  cliff,   the   daily 
faring  of  guns  from  the  citadel,  and  the  fact  that 
no  precautions  had  been  taken  by  the  crown  to 
prevent  the  occurrence  of  such   an  accident. 
The   crown   demurred   to    the  petition  on  the 
ground,  inter  alia,  that  no  action  will  lie  to  en- 
force a  claim  founded  on  the  negligence,  careless- 
ness or  misconduct  of  the  crown  or  its  servants 
or  officers.    Held^ — (1).  There  being  no  allega- 
tion in  the  petition  that  the  property  mentioned 
was  a  work  of  defence  or  otner  public  work,  or 
part  of  a  public  work,   and  it  not  appearing 
therein  that  any  officer  or  servant  of  the  crown 
had  any  duty  or  employment  in  connection  with 
the  properly  mentioned,  or  that  the  acts  com- 
plained of  were  committed  by  such  officers  while 
acting  within  the   scope  of  their  duties  or  em- 
ployment, no  cAse  was  shown  by  the  suppliants 
m  respect  of  which  the  court  bad  jurisdiction 
under    The  Exchequer  Court  Act ^  50-51  Vic.  r. 
16  s.  16  (c).     (2).  Under  section  16  (c)  of  the  said 
Act  the  crown  is  liable   in   damages  for  any 
death  or  injury  to  the  person  or  to  property  on 
any  public  work  resulting  from  the  negligence 
of  any  officer,   or  servant  of  the   crown  while 
acting  within  the  scope  of  his  duties  or  employ- 
ment. (3).  The  cro WITS  immunity  from  liability 
for  personal  negligence  is  in  no  way  altered  by 
section  16  (c)  otthe  said  Act.     City  or  Quebec 
v.  The  Queen.        —       —       —        —        262. 

3— — PcitVion  q/"  right — Demurrer — Personal  in- 
juries received  on  public  work — Negligence  of 
crown*  s  servant — Liability  of  crown  therefor.] 
— The  suppliant  alleged  in  bis  petition  that  on  a 
certain  date  he  was  driving  slowly  along  a  road 
in  the  Rocky  Mountain  Park,  N.W.T.,  wnen  his 
buggy  came  in  contact  with  a  wire  stretched 
across  the  road,  whereby  the  suppliant  was 
thrown  from  the  buggy  to  the  ground  and  sus- 
tained severe  bodily  injury.  He  further 
alleged  that  the  Rocky  Mountain  Park  was  a 

Sublic  road  of  Canada  under  the  control  of  the 
linister  of  the  Interior  and  the  Govemor-in- 
Council,   who  had  appointed  one  S.  superin- 
'  tendent  thereof ;  that  S.  had  notice  of  the  ob- 
struction to  travel  caused  hy  the  wire  and  had 
I  ncgli^ntly  failed  to  remove  it,  contrary  to  his 
'  duty  in  that  behalf;  and  that  the  crown  was 
liable  in  damages  for  the  injuries  so  received  by 
him.     The  crown  demurred  to  the  petition  on 
the  ground  that  the  claim  and  cause  of  action 
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were  founded  in  tort,  and  could  not  be  main- 
tained or  enforced.  Jleld,  that  the  pnetition  dis- 
closed a  claim  against  the  crown  arising  out  of 
an  injury  to  the  person  on  a  public  work  result- 
ing from  the  negligence  of  an  officer  or  servant 
of  the  crown  while  acting  within  the  scope  of 
his  duties  and  employment,  and  therefore  came 
within  the  meaning  of  50-51  Vic.  0.16,  s.  16  (c) 
which  provides  a  remedy  in  such  cases.  Brady 
V.  Thb  Qucem        —       —         —       —        273 

4 Intercolonial  Railway — Petition  of  right — 

Tort — Demurrer — Acts  authorized  by  statute — 
Proper  remedy  for  damages  arising  therefrom — 
31  Vie.  c.  1.3  *.  \^— Official  Arbitrators.^  -On  the 
8th  November,  1876^  the  suppliants  filed  a  peti- 
tion of  right  claimmg  redress  against  the  Dom- 
inion Government  for  damages  sustained  by 
them  by  reason  of  the  partial  expropriation  of 
their  railway  tracks,  and  incidental  injury, 
owin^  to  the  extension  of  the  Intercolonial  Rail- 
way into  the  City  of  Halifax.  The  crown  de- 
murred to  the  petition  on  the  grounds  that  the 
acts  in  respect  of  which  the  suppliants  com- 

?lained  were  authorized  by  31  Vic.  c.  13  {The 
ntereolonial  Railway  Act)^  and  that  the  sup- 
pliants had  not  shown  ^ood  cause  for  relief 
against  the  crown  by  petition  of  right.  Ileld^ 
that  under  the  Uth  section  of  31  Vic.  c.  13  the 
only  remedy  suppliauts  had  was  by  reference  to 
the  Official  Arbitrators  ;  and,  that  apart  ft-om 
this  enactment,  inasmuch  as  the  claim  was 
founded  in  tort,  no  action  could  be  maintained 
against  the  crown.  Thb  Halifax  City  Rail- 
way Co.  V.  Thb  Qubbn       —       —       —      433 

DESTINATION— 5mi7rtri7y  of  law  of  Province 
of  Quebec  and  law  of  England  in  respect  of  dedi- 

cation  or  destination    —    —    —    — 1 

See  Dedication. 

'DEiPBJSlCiUL'TlOJ^— Depreciation    in     value    of 
lands  from  expropriation  or  injurious  affection. 

See  Compensation. 

—  Damaobs,  Assbsbment  of. 

—  Dahaobb,  Mbasurb  of. 

—  Expropriation. 

—  Valuation  of  Property. 

DISPUTED    TERRITORY— P«rf»i<    issued    by 
Dominion  Government  to  cut  timber  in.    —  202 

See  CiiowN  Domain  2. 

DFTCHES. 

See  BoDNDABY  Ditches. 

—  Railway  Drains  and  Ditches. 

DOMINION  ELECTIONS  ACT,  1874. 

See  Statutes,  Construction  of  1. 

DOMINION  GOVERNMENT. 
See  Crown's  Riohtb. 

—  Federal  and  Provincial  Riouts. 

DOMINION  LANDS. 

See  Crown  Domain. 
41 


DOMINION  PARLIAMENT. 

See  Crown's  Rights. 

^-^  Federal  and  Provincial  Rights. 

DOMINION  PROPERTY— iftinici/^a/  taxes  as- 
sessed on  propertif  of  Dominion  qf  Canada  in  City 
of  Quebec — Liability  o/  Dominion  Government 
therefor. '\  The  crown  is  not  liable  for  munici- 
pal taxes  assessed  upon  real  property  belonging 
to  the  Dominion  of  Canada.  Oity  of  Quebec  v. 
The  Queen      —       —       —       —       —    450 

DRAINS. 

See  Boundary  Ditches. 

—  Railway  Drains  and  Ditohbb. 
DUTIES. 

See  Customs  Laws  and  Duties. 

ELEMENTS— Patent  of  invention-^Importation 
of  elements  common  to  several  patented  inventions 
belonging  to  same  patentee. 1  Where  the  owner 
of  several  patents  illegally  imports  elements 
common  to  the  composition  of  all  his  inven- 
tions but  uses  the  same  in  the  construction  of 
one  of  them  only,  such  importation  operates  a 
forfeitura  in  respect  of  the  particular  invention 
so  consti'ucttid  but  does  not  affect  the  other 
patents.  The  Toronto  Telephonb  Manufactur- 
ing Co.  v.  Thb  Bbll  Telephone  Co.      —     624 

2 Patents  of  invention — New  combination  of 

known  elements — Importation  of— The  Patent  Act 
of  1872,  «.  28.]  A  new  combination  of  known 
elements  is  an  luvention  and  as  such  is  patent- 
able. The  person  who  has  devised  such  new 
combination  has  all  the  rights  and  privileges  of 
an  inventor,  even  if  the  novelty  consists  in  a 
trifling  mechanical  change,  provided,  in  the 
latter  case,  some  economic  or  other  result  is 
produced  someway  different  from  what  was 
obtained  before.  Mitchell  v.  The  Hancock  In- 
SPIRATOR  Co.         —        —         —        —         639 

3 Patent  of  invention — Importation  of  ele- 
ments or  component  parts — The  Paient  Act  (R. 
S.  C.  c.  61),  sec.  37.]  Where  the  subject  of  a 
patent  is  a  combination  of  elements,  and  one  of 
them  is  a  novelty  invented  by  the  patentee, 
such  novelty  is  in  the  same  position  as  the 
other  elements  with  respect  to  importation  by 
him,  unless  its  production  or  manufacture  is 
covered  by  the  patent  in  question.  The  Royal 
Electric  Company  of  Canada  v.  The  Edison 
Electric  Light  Company  —       —       676 

See  Patents  of  Invention. 

4 Essential  elements  of  trade-mark — R.S.C. 

c.  63,  4.  11.]  The  essential  elements  of  a  legal 
trade-maik  are  (1)  the  universality  of  right  to 
its  use,  t.  e.  the  right  to  use  it  the  world  over  as 
a  representation  of,  or  substitute  for,  the  owner's 
signature  :  (2)  exclusiveness  of  the  right  to  use 
it.  The  J.  P.  Bush  Manufaoturinq  Company  v. 
Hanson,  et  al.         —       —       —       -—        667 

5 Trade-mark  —  First   use   as    an   essential 

0/       —        —        —        —        —        —        568 

See  Trade-Mark  3. 
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BSTOPPBIj — Damages  to  property  from  Govern- 
ment railway —  The  Government  Hailwayt  Act, 
1881,  t.  27 — Claimant^ «  acqttieseence  in  construc- 
tion o/ culverts,  effect  of'-N'egligence  of  crowvi  s 
servants — Estoppel.}  The  suppliant  sought  to 
recover  damages  for  the  flooding  of  a  portion  of 
his  farm  at  Isle  Yerte,  P.Q.,  resulting  from  the 
construction  of  certain  works  connected  with 
the  Intercolonial  Railway.  The  crown  pro- 
duced a  release  under  the  hand  of  the  suppliant, 
given  subsequent  to  the  time  of  the  expropriation 
of  a  portion  of  his  farm  for  the  right  of  way  of  a 
section  of  the  Intercolonial  Railway,  whereby  he 
accepted  a  certain  sum  ''  in  full  compensation 
and  final  settlement  for  deprivation  of  water, 
fence-rails  taken,  damage  by  water  and  all 
damages  past,  present  and  prospective  arising 
out  of  the  construction  of  the  Intercplonial 
Railway,"  and  released  the  crown  "  from  all 
claims  and  demands  whatever  in  connection 
therewith."  It  was  also  proved  that,  although 
the  works  were  executed  subsequent  to  the  date 
of  this  release,  they  were  undertaken  at  the  re- 
quest of  the  suppliant  and  for  his  benefit,  and 
nut  for  the  benent  of  the  railway,  and  that  with 
respect  to  a  part  of  them,  he  was  present  when 
it  was  being  constructed  and  actively  interfered 
in  such  construction.  Held  : — That  he  was  not 
entitled  to  compensation.  (2.)  The  crown  is  not 
under  an  obligation  to  maintain  drains  or  back- 
ditches  constructed  under  52  Vic.  c.  13,  s.  4. 
Bbrtband  v.  The  Qubbn      --       —       —    286 

2 Settlement  of  damages  with  claimant* s  pre- 

decessor  in  title —  Works  not  carried  out  as  then 
contemplated — Claimant's  right  to  compensation. "^ 
A  company,  to  whose  rights  in  this  behalf  the 
crown  had  succeeded,  had  paid  damages  to  the 
claimant's  predecessor  in  title  for  injury  result- 
ing to  the  property  in  question  from  the  con- 
struction of  a  railway.  But  it  was  clearly 
shown  that  at  the  time  when  such  damages  were 
assessed  there  was  no  intention  to  construct  an 
overhead  bridge,  and  that  they  were  assessed 
on  the  understanding  that  there  was  to  be  a 
crossing  at  rail  level.  Held,  that  the  defendant 
was  not,  by  reason  of  such  payment^  precluded 
from  recovering  compensation  for  injuries  occa- 
sioned by  the  overhead  bridge.  Thi  Quben  v. 
Haloolm        —       —        —        —        —       857 

3— — /n;urtotM  affection  of  property  by  construe^ 
tion  of  railway  ^Damages  from  overhead  crossing 
•^Effect  of  ciaimanf  s  attendance  at  interview  be* 
tween  Chief  Enaineer  of  Government  railways  and 
owners  affected  by  proposed  crossing  when  over- 
head  crossing  was  agreed  upon.}  The  defendant, 
and  a  number  of  other  persons  interested  in  the 
manner  in  which  the  crossing  was  to  be  made, 
met  the  Chief  Engineer  of  Government  railways 
and  talked  over  the  matter  with  him.  The  defen- 
dant, who  does  not  appear  to  have  taken  any 
active  part  in  the  discussion,  and  the  other  per- 
sons mentioned  wished  to  have  a  crossing  at  rail 
level  with  gates ;  but  the  Chief  Engineer  declin- 
ing to  authorize  such  gates,  it  was  decided  that 
there  should  be  an  overhead  crossing  with  a 
grade  of  one  in  twenty.  Subsequently  toe  defen- 


BSTOPPEL     Continued. 

dant  signed  a  petition  to  have  the  grade  in- 
creased to  one  in  twelve,  as  the  interference 
with  the  access  to  his  property  would  in  that 
way  be  lessened.  The  prayer  of  the  petition 
was  not  granted .  Ifeld^  that  by  his  presence  at 
such  meeting  the  defendant  did  not  waive 
his  right  to  compensation.  The  Quebm  v. 
Malcolm      —       —       —       —       —       367 

4 Petition  of  Right— Estoopel.'j   The  doctrine 

of  estoppel  cannot  be  invoked  against  the  crown. 
Hdmphrkt  v.  The  Qubbk         —         —         386 

6~— Laches   and   estoppels  —  Effect    of    as   to 
crown.         -—         —         —         —         —        67 
See  Lachrs  1. 

-r-  Waiver. 

BVtDBNOBi — Contract  to  supply  vrintina  papers 
Construction — Omission  in  schedule — Evidence.] 
On  the  Ist  December,  1879,  B..  to  whose  rights 
the  suppliants  had  succeeded,  entered  into  a 
contract  with  the  crown  to  supply,  for  a  given 
time,  '^  such  quantities  of  paper,  and  of  such 
^^  varieties,  as  may  be  rcquirea  or  desired  from 
"  time  to  time  for  the  printing  and  publishing 
"  of  the  Canada  Gazette,  of  the  statutes  of  Can- 
''  ada,  and  of  such  official  and  departmental  and 
'*  other  reports,  forms,  documents,  and  other 
*^  papers  as  may  at  any  time  be  required  to  be 
'*  printed  and  published,  or  as  may  be  ordered 
'^  from  time  to  time  by  the  proper  authority 
''  therefor,  according  to  the  requirements  of 
<<  Her  Majesty  in  that  behalf."  Attached  to 
the  contract,  and  made  part  thereof,  were  a 
schedule  and  specifications  showing  the  paper 
to  be  supplied  and  the  price  to  be  paid  therefor, 
but  in  which  no  mention  was  made  of  double 
demv,— the  paper  ordinarily,  though  not  exclu« 
sively,  used  fur  departmental  printing.  If  eld, 
that  notwithstanding  this  omission,  the  con- 
tractor had  agreed  to  supply  the  crown  and  the 
crown  by  implication  had  agreed  to  purchase 
of  the  contractor,  among  other  paper,  that  re- 
quired for  departmental  printing.  Clarke  v. 
The  Queen       —       —       —       —       —     141 

2'^-^Expropriation-^Absence  of  proof  of  unde-- 
veloped  mineral  resources  of  claimant's  land — 
How  damages  found  in  resect  thereof] — ^In  a 
case  of  expropriation  the  claimant  is  not  obliged 
to  prove  by  costly  tests  or  experimenta  the 
mineral  contents  of  his  land.  (Brown  ▼.  The 
Commissioner  for  Railways,  15  App.  Cas.  240, 
referred  to).  Where,  however,  sucn  tests  or  ex- 
periments have  not  been  resorted  to,  the  court, 
or  jury,  must  find  the  facts  as  best  it  can  from 
the  indications  and  probabilities  disclosed  by 
the  evidence.    Thk  Queen  v.  McCubdt,  ei  a2— 311 

3 Patent  of  invention—^  Vie.  c  26  *.  28—38 

Vic.  c.  14  ».  2 — Duty  of  patentee  to  create  market 
for  his  invention  in  (I anada— Burden  ofproof-AG^ 

See  Burden  op  Proof  2. 

EXCHBQUBBGOnBT— JtfnWtca'oii  of. 
See  JuRlspiOTioN  1, 2  and  3. 
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JSXPROPBJATlOiJ^Compenaationand  damaaes 
— Dfdication  of  highway — Similarity  of  the  law 
of  England  and  of  the  Province  of  Quebec  reaped' 
ing  the  doctrine  of  dedication  or  aestination — 18 
Vic.  (Prov.  Can.)  e.  100  «.  41  aubsec.  ^^Con" 
struction  of   —    —    —    —    —    —    —    —    1 

See  Compensation  1. 

2 Oovfrnment  railway — Damaaetfrom  opera' 

lion  of  railway — Expropriation— Depreciation  in 
value  of  land  to  owner— Market  value  —    —    11 

See  Valuation  or  Propbbty  1. 

3 Expropriation  of  land  for  Government  rail' 

way — Damage  occasioned  by  want  qf  crossing—lS 

See  Obossino,  Railway  1. 

4 Expropriation  of  land  for  railway  purpotes 

—  Value  of  land  for  build  ng  purposes — Damages 
resulting  from  want  qf  crossing     —    —    —    21 

See  Crossino,  Railway  2. 

5—Apfiealfrom  award  qf  Official  Arbitrators — 
Expropriation  of  land  for  Government  railway — 
Title  to  beach  lots  granted  by  crown  prior  to 
Confederaiion-Valuation-Contractf  breach  of  SO 

See  CONTBAOT  1. 

—  Valuation  op  Pbopbbty  3,  4. 

6 Appeal  from  award  of  Official  Arbitrators — 

Compensation — Valuation  of  property -^Ai  Vic.  c. 
25  s.  16,  interpretation  of— Advantages  derived 
fromapublic  work— Nature  of  title    —    —    86 

See  Advantage  1. 

t Expropriation  of  land— 50-51    Vic,  c.  17 — 

Value  for  ouilding  purposes — Sale  of  similarly 
situated  properties — Crossing  —    —    —    —   82 

See  Cbobsino,  Railway  3. 

8 Rule    of  court  respecting    claims   pending 

before  Official  Arbitrators  when  the  Exchequer 
Court  Act  came  into  force — Report  by  two  of  the 
Arbitrators  where  claim  referred  to  them  gene- 
rally— Practice        —        —        —         —        01 

See  Practice  1, 

9 ^peal  from  award  of  Official  Arbitra- 
tors— Compensation  for  the  taking  of  an  un^ 
finished  wharf— Builder' s  profit — Basis  of  value 
— Interference  with  Arbitrator's  award      —     04 

See  Official  Arbitbatous  2. 

—  Value,  Basis  of. 

10 Appeal  from  an  award  of  the  Official  Arbi- 
trators— Exproftriation  of  land —  When  court  will 
not  interfere  with  award    —    —     —     —      lOl 

See  Official  Abbitratobs  3. 

11 Expropriation  of  land — 60-5  J  Vice.  17 — 

Measure     of   compensation  —  Enhancement    of 

future  value  qf  property  by  railway —Tender  by 

the  crown — Bare  indemnity — Costs    —    —    106 

See  Damaqp.s,  Mbasubs  of  1. 

—  Valuation  of  Pbopbbty  6. 

12 Expropriation — Damage  to  remaining  pro- 
perty— Increased  risk  from  fire  by  operation  of 
railway     —    —    —     —     —    —    —    —     113 

See  Fjbe. 
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EXPROPRIATION— Con^inuei. 

13 Expropriation — Prospective  capabilities  of 

property — Value  to  owner — Unity  of  estate — 
Advantage  accruing  to  paper  town  from  rail- 
way —    —--     —     —     —    —    —    —    149 

See  Valuation  of  Pbopbbty  7. 

14 Expropriation  of  a  railway  by  the  crown — 

Special  Act  therefor ^  50-51  Vic,  c.  21— Con- 
struction— "  Present  value  of  work  done  " — 
Allowance  for  capital  expended  in  railway  •«—  160 

See  Valuation  of  Pbopbbty  8. 

15^— Expropriation  of  lands  for  P.E.I.  Rail- 
way—34  Vic.  (P.E.I.)  e.  4— Construction  of— 
Eftect  qf  non-entry  of  Commissioners  on  land 
taken         —        —         —        —        —  104 

iS^ee  Statutes,  Oonstbuction  of  3. 

16 Expropriation  of  land—R.  S,  C.  c.  39 — 

Agreement  to  accept  a  certain  sum  as  compensa- 
tion— Specific  performance         —        —         108 

See  Spbcifio  Pbrfobmancb. 

n—--The  Expropriation  Act  {R.S.C.  c.  39)— 
Assignment  of  rights  in  land  expropriated  pre- 
viously acquired  by  lease — Effect  of  new  leases 
between  same  parties  —  Compensation —  Assign- 
ment of  chose  in  action  against  the  crown — 
Evidence       —        —        —        —        —        311 

See  Chose  in  Action. 

—  Compensation  Monry. 

contbact. 

—  Damaqbb. 

—  Public  Wobks. 

—  Railways. 

FEDERAL  AND  PROVINCIAL  RIGHTS— 
Title  to  beach  lots  granted  by  crown  prior  to 
Confederation — Valuation  -Contract j  breach  qf.} 
Claimants'  title  to  a  water-lot  at  Levis,  in  the 
harbour  of  Quebec,  was  based  on  a  grant  from 
the  Lieutenant-Governor  of  Quebec  prior  to 
Confederation.  The  grant  contained,  inter  alia, 
a  provision  that,  upon  giving  the  grantee  twelre 
months'  notice,  and  paying  bim  a  reasonable  sum 
as  itideranity  for  improvements,  the  crown  might 
resume  possession  of  the  said  water-lot  for  the 
purpose  of  public  improvement.  Held,  the  pro- 
perty being  situated  in  a  public  hurbonr,  this 
power  of  resuming  possession  for  the  purpose  of 
public  improvement  would  be  exercisible  by 
the  crown  as  represented  by  the  Government 
of  Canada.  Holman  v.  Green  (6  Can.  S.  C.  R. 
707)  referred  to.  (2.)  Inasmuch  as  the  crown 
had  not  exercised  this  power,  but  had  proceeded 
under  the  expropriation  clauses  of  The  Govern- 
ment Railways  Act,  the  claimants  were  entitled 
to  recover  the  fair  value  of  the  lot  at  the  date 
of  expropriation.  That  value,  however,  should 
be  determined  with  reference  to  the  nature  of 
the  title.    Samson,  et  al.  v.  The  Queen    —     30 

2 Interference  withpublic  right  of  navigation — 

Injunction  to  restrain— Jurisdiction  of  Exchequer 
Court — Right  to  authorize  such  interference  since 
the  union  of  the  Provinces — Position  qf  Provin- 
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FEDBRAL    AND    PBOVINOIAL   RIGHTS— 
CorUiniied. 

cial  UgUlatureB  with  respect  thereto — Right  of 
Federal  authorities  to  exercise  powers  created 
prior  to  the  Union.']  An  information  at  the  suit 
of  the  Attorney-General  to  obtain  an  injunction 
to  restrain  defendant  from  doing  acts  that  in- 
terfere with  and  tend  to  destroy  the  navigation 
of  a  public  harbour  is  a  civil  and  not  a  criminal 
proceeding,  and  the  Exchequer  Court  has  con- 
current original  jurisdiction  over  the  same  under 
50-51  Vic.  c.  16  8.  17  yd).  (2.)  A  grant  from 
the  crown  which  derogates  from  a  public  right 
of  navigation  is  to  that  extent  void  unless  the 
interference  with  such  navigation  is  authorized 
by  Act  of  Parliament.  0.)  The  Provincial 
legislatures,  since  the  union  of  the  Provinces, 
cannot  authorize  such  an  interference.  (4.) 
Wherever  by  an  Act  of  a  Provincial  legislature 
passed  before  the  Union  authority  is  given  to  the 
crown  to  permit  an  interference  with  the  public 
right  of  navigation,  such  authority  is  exercisible 
by  the  Governor-General  and  not  by  the  Lieu- 
tenant-Governor of  the  Province.  The  Quebn 
V.  FisHBE      —       —       —       —       —.       865 

3 Property  of  Dominion  of  Canada  -Muni- 
cipal taxes  assessed  thereon— Liability .]  The 
crown  is  not  liable  for  municipal  taxes  assessed 
upon  real  property  belonging  to  the  Dominion 
of  Canada.  City  of  Qdibbc  v.  Thk  Qubbn    460 

FIBB — Expropriation — Increcaed  risk  from  fire 
by  operation  of  railway— Damaaes.]  The  plain- 
tiffs were  owners  of  a  water-side  property  upon 
which  they  operated  two  marine  railways.  A 
portion  of  this  property  was  expropriated  for 
the  right  of  way  of  a  Government  railway,  the 
track  of  the  latter  being  situated  in  such  close 
proximity  to  the  plaintiffs' works  that  the  works, 
as  well  as  ships  in  course  of  repair  upon  them, 
would  be  in  danger  of  taking  fire  from  locomo- 
tives when  the  Government  railway  was  put  in 
operation.  In  consequence  of  this  increased  risk 
from  fire  it  was  shown  that  plaintiffs  would  have 
to  pay  higher  rates  of  insurance  upon  their  works 
than  they  had  theretofore  paid,  and  that  ships 
might,  for  the  same  reason,  be  deterred  from 
usmg  the  marine  railways.  Held^  that  the 
damage  resulting  from  sucn  increased  risk  from 
fire  was  a  proper  subject  for  compensation. 
Duke  of  Buccleueh  v.  Metropolitan  Board  oj 
Works  (L.  R.  6  H.  L.  418),  and  Cowper  Essex  v. 
The  Local  Board  for  Acton  (14  App.  C as.  153) 
referred  to.  (2.)  Where  lands  are  taken  and 
others  held  therewith  injuriously  affected,  the 
measure  of  compensation  is  the  depreciation  in 
value  of  the  premises  damaged  assessed  not 
only  with  reference  to  the  injury  occasioned  by 
the  construction  of  the  authorized  works,  but 
also  with  reference  to  the  loss  which  may  pro- 
bably result  from  the  nature  of  the  user.  Thk 
Straits  of  Oanbbad  Marink  Railway  Co.  v. 
The  Qttben       —        —         —        —  113 

VGRFEVTURB— Grounds  for  forfeiture  q/ patents 
of  invention. 

See  Patents  of  Invbhtion,  1,  2, 3, 4, 5,  6,  7. 


VRAXJD— Customs    duties— Value  for    duty   of 
goods  imported— Misrepresentation— Costs.-  417 

See  OnsTOMs  Laws  and  Duties  4. 

QOVEBNOBrm-OOXJNClli—Statutory power  of 
approval  by  Governor- in-Couneil — Position  of  a 
Minister  of  the  Crown  with  respect  to  the  exercise  of 
such  power.]  By  ihc  6th  section  of  The  Liquor 
License  Act,  1883,  the  Boards  of  License  Commis- 
sioners for  the  various  license  districts  in  the 
Dominion  wei'e  empowered  to  fix  the  salaries  of 
license  inspectors,  dubject  to  the  approval  of 
the  Governor-in-Council.  Held,  that  such  ap- 
proval could  not  be  given  by  a  Minister  of  the 
Crown.    Burroughs  v.  The  Queen.      —     298 

GOVERNMENT  RAILWAYS. 
See  Public  Work. 

—  Railways. 

—  Railways,  Consthuctioe  of  2. 

HALF-BRESSD— Effect  of  Half  breed  accepting 
Indian  Treaty-money  upon  his  right  to  obtain  a 
patent  of  lands  under  The  Manitoba  Act.  —  246 
See  Land-Patent  1. 

HARBOUR,  PUBLIO. 

See  Federal  and  Provincial  Rights  1, 2. 

BlOHWAYS—fliahways— Similarity  of  the  law 
of  England  and  of  the  Province  of  Quebec  re- 
pecting  the  doctrine  of  dedication  or  destination — 
18  Vic.  [Pro.  Can.)  c.  100,  s.  41,  sub  see.9— Con- 
struction of.  —  —  —  —  1 
See  Dedication. 

IMPLIED  OOarrRACT—PetitionofRiaht— Con- 
tract— Implied  promise— Breach  thereof.        374 

See  Contract,  Oonstbuctiom  of  2. 
IMPORTATION— /mporto^ion  of  dutiable  goods. 

See  Customs  Laws  k  Duties,  1, 2, 3  &  4. 

2 Patent  of  invention — Prohibited  importa- 
tion of  patented  article  after  a  given  lime — Effect 
of  35  Vic.  c.  26,  s.  2B— Object  of  legislature  in 
enacting  prohibition.}  The  intention  of  the  leg- 
islature in  enacting  the  provisions  of  section  28 
of  35  Vic.  c.  26,  which  prohibit  the  patentee 
from  importing  his  invention  in  a  manufac- 
tured state  after  the  expiry  of  a  given  time  from 
the  granting  of  his  patent,  was  to  protect  the 
industrial  interests  of  Canada,  and  the  prohibi- 
tion should  not  be  extended  to  operate  a  forfei- 
ture in  cases  where  the  character  and  circum- 
stances of  the  importation  tend  to  promote 
rather  than  prejudice  such  interests.  (2).  If, 
after  the  time  has  expired  wherein  the  patentee 
may  have  imported  the  invention  without  pre- 
judice to  his  rights,  he  consents  to  its  importa- 
tion by  others,  such  consent  brings  him  within 
the  prohibition  of  the  statute  and  avoids  his 
patent.    Barter  v.  Smith.        —       —       455. 

3 Patent  qf  invention— New  combituition  of 

old  materials  or  devices— Importation  in  parts — 
Connivance  in  importation  by  patentee  y  effect  qf-^ 
35  Vic.  c.  26,  8. 28—38  Vic. c.  14,  «.  2. J  The  im- 
portation of  the  component  parts  of  a  telephone, 
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USPOBTATlOHf— Continued. 

ia  such  a  state  of  mannfacture  as  to  simply  re- 
quire putting  together  in  Canada  to  make  the 
completed  instrument)  falls  within  the  prohibi- 
tion of  section  28  of  35  Vic.  c.  26,  as  amended  bj 
38  Vic.  c.  14,  8,  2.  (2.)  Connivance  by  the  paten- 
tec  in  an  improper  importation  is  equal  to 
importing  or  causing  to  be  imported  within 
the  meaning  of  the  statute.  The  Toronto 
Teliphone  Manufactdrinq  Co«  v.  The  Bell 
Telephone  Co.       —       —       —       —       405 

4 Patent  of  invention — Importation  of  elements 

common  to  several  patented  inventions  belonging  to 
the  same  patentee — Interpretation  of  sec.  28  of  the 
Patent  Act  of  19^2  in  that  behalf.^  Where  the 
owner  of  several  patents  illegall^r  imports  ele- 
ments common  to  the  composition  of  all  his 
inventions  but  uses  the  same  in  the  construc- 
tion of  one  of  them  only,  such  importation 
operates  a  forfeiture  in  respect  of  the  particular 
invention  so  constructed  but  does  not  affect  the 
other  patents.    The  Toronto  Telephone  Mand- 

FAGTURING  Co.  V.  ThB  BBLL  TELEPHONE  Co.  624 

5 Patent  of  invention — New  combination  of 

knovm  elements — Importation —  The  Patent  Act  of 
1872 ,  sec.  28.]  Where  the  subject  of  a  patent  is  a 
new  combination  of  old  devices, the  patentee  can- 
not import  such  devices  in  a  manufactured  state 
and  simply  apply  his  combination  to  them  in 
Canada  without  violating  the  prohibition 
against  importation  contained  in  section  28  of 
The  Patent  Act  o/1872.  Mitchell  v.  The  Han- 
cock Inspirator  Co.       —       —       —       580 

The  Patent  Act  (R.  S.  C.  c    61)  s.  37— 


Construction — Importation  of  invention  in  parts.] 
To  bring  an  importation  by  the  patentee  within 
the  prohibition  of  section  37  of  The  Patent  Act 
(R.  ».  C.  c.  61)  it  is  necessary  that  it  consist  of, 
or  affect,  the  particular  invention  in  respect  of 
which  the  patent  has  been  granted.  Wright,  et 
al.v.  The  Bell  Telephone  Co.     —       —    652 

7 Patent  of  invention—  The  Patent  Act  {R.  S. 

C.  c.  61)  s.  37 — Importation  of  parts — Articles  of 
Commerce — Novelty  forming  part  of  combination 
patented — Penalty  in  section  37,  hoio  to  be 
applied. 'I  If  an  article  imported  by  a  patentee 
and  used  by  him  in  the  construction  or  his  in- 
vention is  a  common  commercial  article  em- 
ployed for  many  purposes,  and  is  not  speci6ed 
m  the  patentee's  claim  as  an  essential  part  of 
his  invention,  such  importation  does  not  operate 
a  forfeiture  of  the  patent.  (2.)  A  fair  lest  of  the 
patentee's  ability  to  freely  import  any  article 
required  in  the  construction  of  his  invention  is  to 
ascertain  if  it  is  open  to  every  person  in  Canada 
to  manufacture,  import,  sell  and  use  the  same 
without  therebj  infringing  the  patent  in  question . 
If  the  article  is  thus  part  of  tne  public  domain, 
the  patentee  is  at  liberty  either  to  import  it  or 
purchase  it  in  Canada  for  the  purposes  of  such 
construction.  (3.)  Where  the  subject  of  a  patent 
is  a  combination  of  elements,  and  one  or  them 
is  a  novelty  invented  by  the  patentee,  such 
novelty  is  in  the  same  position  as  the  other 
elements  with    respect  to  importation  by  the 


IMPORTATION— Co«<t«w«<i. 

patentee  unless  its  production  or  manufacture 
IS  cove  red  by  the  patent  in  question.  (4  )  There  is 
no  express  provision  in  the  statute  imposing  the 
penalty  of  forfeiture  for  importing  into  Canada 
the  various  parts  of  the  invention  in  respect  of 
which  the  patent  was  granted,  much  less  for  im- 
porting one  of  its  parta.  The  words  of  the 
statute  are  ''  the  invention  for  which  the  patent 
is  granted,"  and  they  ought  not  to  be  extended 
beyond  their  plain  meaning.  In  administering 
the  statute,  the  Minister  can  only  apply  the 
penalty  to  the  offence  which  the  statute  forbids. 
He  cannot  apply  it  to  an  attempt  to  evade  the 
statute.  The  Royal  Electric  Company  of 
Canada  v.  The  Edison  Electric  Light  Com- 
pany       —       —        —        —        —        —  576 

IMPROVIDHiNOB— /n  granting  land-patent^- 
Application  to  cancel  patent  on  ground  of.      246 

See  Land  Patent  1. 

INDEMNITY— ^zpropnaitoii — Measure  of  com- 
pensation— Bare  indemnity.        —       —        106 

See  Damages,  Measure  of  1. 

See  also  Compensation. 

Damages. 

Valuation  of  Property. 

INDIAN  ljeLlXD&— Conditional  sale  of— Waiver 
of  conditions  by  the  crown.  —         —         67 

/S'tftf  Sale  1. 

INDIAN  ACT,  THB— (i2.  S.  C.  e.  43)    —    246 

See  Land  Patent  1. 

INJUNCTION— 7fVi/nciion  to  restrain  interfer- 
ence with  public  right  of  navigation        —       365 

See  Practice  2 

INJURIOUS  AVFECTION^ Injurious  affection 
of  land  by  construction  of  a  railway  siding  on  a 
sidewalk  contiguous  tfusreto— Measure  of  damages.] 
Where  lands  are  injuriously  affected,  no  part 
thereof  being  taken,  the  owners  are  not  entitled 
to  compensation  under  The  Government  Rail' 
ways  Act,  1881,  unless  the  injury  (1)  is  occa- 
sioned by  an  act  made  lawful  bj  the  statutory 
Sowers  exercised,  (2)  is  such  an  injury  as  would 
ave  sustained  an  action  but  for  such  statutory 
powers,  and  (3)  is  an  injury  to  lands  or  some 
right  or  interest  therein,  and  not  a  personal  in- 
jury or  an  injury  to  trade.  (2.)  The  conatnic- 
tion  of  a  railway  siding  along  the  sidewalk  con- 
tiguous to  lands  whereby  access  to  such  lands  is 
interfered  with,  and  thefrontag^e  of  the  property 
destroyed  for  the  uses  for  which  it  is  neld  (in 
this  case  for  sale  in  building  lots)  is  such  an  in- 
jury thereto  as  will  entitle  the  owner  to  com- 
pensation. Qufere:  Whether  the  rule  that  com- 
pensation in  cases  of  injurious  affection  only 
must  be  confined  to  such  damages  as  arise  from 
the  construction  of  the  authorized  works,  and 
must  not  be  extended  to  those  resulting  from 
the  user  of  such  works,  is  applicable  to  cases 
arising  under  The  Government  Railways  Act, 
1881  ?    The  Queen  v.  Barry  et  al.       —       388 
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INJUBIOUS  AFFECTION—Continued. 

2 In)  urious  affection  (^property  hy  eonttruC' 

tion  of  public  work —Obtftruction  of  accesB — 
Right  to  compensation —  Waiver.]  The  defend- 
ant was  the  owner  of  a  dwclling-honge  and  pro- 
perty froatinfi^  on  a  public  highway.  In  the  con- 
struction of  a  Government  railway,  the  crown 
erected  a  bridj^e  or  overhead  crossing  on  a  por- 
tion of  the  highway  in  such  a  manner  as  to  ob- 
strurt  access  from  such  highway  to  defendant's 
property,  which  he  had  theretofore  freeljr  en- 
joyed, jfeld^  that  the  defendant  was  entitled 
to  com pousft tion  under  The  Oovemment  Rail- 
ways Act  and  The  Expropriation  Act.  Beckett  v . 
The  Midland  Railway  Company  (L.  R.  3  C  P. 
82)  referred  to.  The  Quirnv.  Malcolm.  —  357. 

See  Damages,  Absissmknt  op. 

—  Expropriation. 

INJURY — To  the  person  on  a  public  work. 
See  Nrolioritcr  1,  2,  6  and  7. 

2——^Topropirty  on  a  public  work. 
See  Neglioknce  3  and  r». 

INSURANCE — Damage  Jrom  operation  of  a  rail- 
way— Sparks  from  locomotives — Increased  rates 
oj  insurance  occasioned  thereby.      —        —    113 

See  Fire. 

INthikEST—  Bond  for  the  payment  of  money  on 
a  day  certain  with  interest  -  ^on-payment  of  bond 
at  maturity^  Claim  for  interest  thereafter  at  rate 
reserved  in  bond — I'amages  in  the  nature  of  in- 
terest.1  Upon  a  bond  for  the  payment  of  money 
on  a  day  certain,  with  interest  at  a  fixed  rate 
down  to  that  day,  a  further  contract  for  the  con- 
tinuance of  the  same  rate  of  interest  cannot  be 
implied,  and  thereafter  interest  is  not  recover- 
able as  interest  but  as  damages  Goodchap  v. 
Roberts  (14  Ch.  D.  49)  referred  to.  (2.)  In  assess- 
ing damages  in  the  nature  of  interest  on  a  bond 
payable  at  a  particular  place  reference  should, 
in  general,  be  had  to  the  rules  in  force  at  the 
place  where  the  same  is  so  payable.  Thr  Qukbn 
V.  The  Grand  Trunk  Railway  Co.        —      132 

INVENTION. 

See  Patents  of  Invention. 

JURISDICTION— O/^a-cAtfyfitfr  Court  in  respect 
of  torts  by  servants  of  the  Crown  in  virtue  off^ 
51  Vic.  c'.  16  s.  16  (c). 

See  Crown,  Liability  of. 

2 0/  Exchequer  Court  in  respect  oJ  trade- 
marks under  53  Vice.  14.]  The  questions  which 
the  court  has  jurisdiction  to  determine  under 
the  Act  53  Vic.  c.  14  are  such  as  relate  to  rights 
of  property  in  trade-marks,  and  not  questions  as 
to  whether  or  not  a  trade-mark  ought  not  to  be 
registered,  or  continued  on  the  registry,  because 
it  is  Calculated  to  deceive  the  public  or  for  such 
other  reasons  as  are  mentionca  in  R.  S.  C.  c.  63 
8.  12.    The  Qikrn  v.  Van  DirLKRN       —       304 

3 Concurrent  original  jurisdiction  of  Exche- 
quer Court — lt\iunction  to  restrain  interference 
with  navigation  of  a  public  harbour  authotiz'd 


JURISDICTION—  Continued. 

by  Provmcial  legislature.']  An  information  at 
the  suit  of  the  Attorney-General  to  obtain  an 
injnnction  to  restrain  defendant  from  doing  acts 
that  interfere  with  and  tend  to  destroy  the  navi- 
gation of  a  public  harbour  is  a  civil  and  not  a 
criminal  proceeding,  and  the  Exchequer  Court 
has  concurrent  original  jurisdiction  over  the 
same  under  50-51  Vic .  c .  16  s.  17  {d).  The  Qubei 
V.  Fisher       -•-       —       —       —       —      365 

4 Forfeiture  of  patents — The  Patent  Act  of 

1872,  8.  28 — Jurisdiction  of  the  Minister  of  Agri- 
culture thereunder.]  The  jurisdiction,  in  respect 
of  the  avoidance  of  patents,  conferred  upon  the 
Minister  of  Agriculture  by  section  28  of  The 
Patent  Act  of  1872  is  exclusive  of  that  possessed 
by  any  other  tribunal  in  the  Dominion.  The 
Toronto  Telephone  Manufaotcring  Co.  v.  The 
Bell  Telephone  Co.        —       —       —       624 

See  Patents  of  Invention. 

LACHES — Lac hes  and  estoppels —  CrotPvH  s  posi- 
tion with  respect  thereto — Waiver  by  acts  of  Min- 
isters of  Crown.]  While  the  law  is  that  the 
crown  is  not  bound  by  estoppels  and  that  no 
laches  can  be  imputed  to  it,  and  that  there  is  no 
reason  why  it  should  suffer  bv  the  negligence  of 
its  officers,  yet  it  appears  to  oe  well  settled  that 
forfeitures  such  as  accrued  in  this  case  may  be 
waived  by  the  acts  of  Ministers  and  Officers  of 
the  Crown.  Attorney  General  of  Victoria  v. 
Ettershank  (L.R.  6  P.O.  354)  and  Davenport  v. 
The  Queen  (3  App.  Cns.  116)  referred  to. 
Phterson  v.  The  Queen.         —        —         67 

2 Laches  of  crown^ s  officers.]    Laches  cannot 

be  imputed  to  the  crown,  and,  except  where  a 
liability  has  been  createa  by  statute,  it  is  not 
answerable  for  the  negligence  of  its  officers 
employed  in  the  public  service.  Burroughs,  et 
at.  V.  The  Queev.       —       -«        —        —    293 

3 Delay  in  exercising  crown^  s  privilege  to  in- 
spect materials  entering  into  the  construction  of  a 
public  work — Effect  0/,   inaction  by  contractor 
for  damages  occasioned  by  such  delay.     —    403 

See  Contract  6 

A Position  of  the  crown  with  respect  to  the 

laches  of  its  servants. 

See  Crown,  Liarilitt  of. 

—  also  Nboliobnci. 

LAND — Not  appreciably  affected  for  use  and 
occupation  by  expropriation— How  damages  as- 
sessed in  such  a  case.]  Where  certain  land 
remaining  to  the  owner  after  an  exfiropriation 
for  the  purposes  of  a  Government  railway  was 
not  appreciably  affected  in  respect  of  its  nae  and 
occupation,  the  damages  were  ascertained  and 
assessed  upon  such  depreciation  as  it  had 
suffered  in  market  value.  VfcsiNA  «.  The 
Queen  —       —       —       —       —  11 

2 Claims  to  land— Effect  of  section  \l  of  The 

Expropriation  Act  {H.  S.  C.  e.39)  on  claims  or 
incumbrances  on  land  expropriated.]  lender  sec- 
tion 11  of  the  said  Act  the  compensation  money 
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for  any  land  acquired  or  taken  for  a  public  work, 
stands  in  the  stead  of  such  land,  and  any  claim 
or  incnmbrance  upon  such  land,  is  converted 
into  a  claim  to  compensation,  and  such  claim 
once  Created  continues  to  exist  as  something 
distinct  from  the  land  and  is  not  affected  by  any 
8ubse<^uent  transfer  or  surrender  of  such  land. 
Partridge  v.  The  Oreat  Wettem  Railway  Com- 
pany (8  U.  C.  C.  P.  97),  and  Dixon  v.  Baltimore 
and  Potomac  Railway  Company  (1  Mackcy  78), 
referred  to.    The  Queen  ».  McCurdt,  et  al.    311 

See  Compensation. 

—  Damagbi. 

—  Expropriation. 

—  Valuation  of  Property. 

"LAXnyPKHEtrC— Cancellation  of  a  land-latent 
--The  Manitoba  Act—Z'i  Vic.  e.  3  a.  32  «-«.  4, 
38  Vic.  c.  52  «.  l—R.  S.  C.  c.  64  *.  57— /to- 
providence  in  granting  patent.^  T.,  a  half-breed, 
was  on  the  15th  July,  1870,  in  actual  peaceable 

E>Bse8sion  of  a  lot  of  land  in  the  Province  of 
anitoba,  previously  purchi^sed  by  him,  and  of 
which  he  nad  been  for  some  years  in  undis- 
turbed occupancy.  On  the  3rd  uf  August,  1871, 
he  shared  in  the  gratuity  given  to  certain  Chip- 
pewa and  Swampy  Crec  Indians  under  a  treaty 
then  concluded  with  them,  and  in  the  years  1871, 
1872, 1873  and  1874  he  participated  in  the  annui- 
ties payable  thereunder.  But  before  taking  any 
moneys  under  the  treaty  he  enquired  of  the  com- 
missioner, who  acted  for  Her  Majesty  in  its  nego- 
tiation, whether  by  accepting  puch  money  lie 
woald  prejudice  his  rights  to  his  private  pro- 
perty, and  was  informed  that  he  would  not;  and 
when  in  1874  he  learned  for  the  first  time  that 
by  reason  of  his  sharing  in  such  annuities  he 
was  liable  to  be  accounted  an  Indian  and  to  lose 
his  rights  as  a  half-breed,  he  returned  the  mone^ 
paid  to  him  in  that  year.  Subsequently  his 
status  as  a  half-breed  was  recognized  by  the 
issue  to  him  in  1876  of  half-breed  scrip.  Held^ 
that  under  The  Manitoba  Act,  and  amendments, 
(33  Vic.  c.  3  3. 32  sub-sec.  4,  and  38  Vic.  c.  52  s.  1) 
he  was  entitled  to  letters-patent  for  the  lot  men- 
tioned.   The  Queen  v.  Thomas     —     —      246 

2 Petition  of  Right — Indian  Reserve  lAinda — 

Conditional  sale —  Waiver         —  —  67 

See  Sale  1 . 

LBTTEBS-FAT^SNT. 

See  Land  Patent  1,  2. 

LETTERS-PATENT  FOB  INVENTION. 
See  Patents  of  Invention. 

LEX  LOCL 

See  Conflict  of  Law. 

LICENSE — Patent  of  invention — r>uty  resting 
upon  patentee  to  license  use  of  his  invention  ufton 
proper  application  made  to  him  therefor  -^  Vic. 
e.  26, 8. 28—38  Vic,  c.  14  «.  2  -  Interpretation.  456 

See  Patents  of  Invention. 


LICENSE^Con<intM>(;. 

2 lAcense  to  cut  timber  in  territory  in  dispute 

between  the  Dominion  Oovernment  and  the  Pro- 
vince of  Ontario — Implied  warranty  of  title.    202 

See  Crown  Domain  2. 

LIMITATION  OF  ACTIONS. 
See  Prescription. 

LIQUOR  LICENSE  ACT,  laS^^The  Liquor 
License  Act,  1883,  s.  6 — Salaries  of  License  In- 
spectors ^Approval  thereof  by  Oovemor-in- Coun- 
cil— Negligence  qf  officer  of  the  crown— Damages.} 
By  the  6th  section  of  The  Liquor  License  Act, 
1883,  the  Boards  of  License  Commissioners  for 
the  various  license  districts  in  the  Dominion 
were  empowered  to  fix  the  salaries  of  license  in- 
spectors, subject  to  the  approval  of  the  Oover- 
nor-in-Council .  Held,  that  such  apnroval  could 
not  be  given  by  a  Minister  of  the  Crown.  (2.) 
Laches  cannot  be  imputed  to  the  crown,  and, 
except  where  a  liability  has  been  created  by 
statute,  it  is  not  answerable  for  the  negligence 
of  its  officers  employed  in  the  public  service. 
Burroughs  i;.  The  Quern        —         —         203 

LOCOMOTIVES  -Damages  by  sparks  from  loco- 
motives.        —        —         —        —        —        113 

See  Fire. 


MANITOBA  ACT,  THE 

See  Land-Patent  1. 


—        —         246 


MANUFACTURE— Pa^^nZ  of  invention — Peti- 
tion for  avoidance  of  patent  on  the  ground  of  non- 
manufacture  and  improper  importation — 35  Vic. 
c.  26,  #.  28 — 38  Vic.c.lA,  s.  2— Construction  ofl 
Although  a  patentee  may  not  have  commenced 
to  manufacture  the  patented  article  within  the 
poricd  limited  in  section  28  of  35  Vic.  c.  26  (as 
amended  by  38  Vic.  c.  14,  s.  2),  yet  so  long  as 
he  is  in  a  position  either  to  furnish  it,  or  to 
license  its  nse,  al  a  reasonable  price,  to  any  per- 
son desiring  to  use  it,  his  patent  ought  not  to  be 
declared  forfeited.    Barter  v.  Smith.    —    466 

2 — Patent  of  invention— -Obligation  of  patentee  to 
manufacture  invention  under  sec.  28  of  The  Patent 
Act  0/1872 — How  patentee  may  satiny  same.]  A 
patentee  is  within  the  meaning  of  the  law  in 
regard  to  his  obligation  to  manufacture,  when 
he  has  kept  himself  readv  either  to  furnish  the 
patented  article  or  to  sell  the  riirht  of  using,  al- 
though not  one  single  specimen  of  the  article 
may  have  been  produced,  and  he  may  have 
avoided  his  patent  by  refusal  to  sell,  although 
his  patent  is  in  general  use.  'J  he  Toronto 
Telephone  Manufacturing  Co.  v.  The  Bej.l 
Telephone  Co.       —       —       —       —       624 


3 Patent  of  invention'— Manufacture  of  pat- 
ented article  in  Canada — The  Patent  Act  (  R.  S, 
C.  c.  61)  s.  31— Interpretation.]  Section  37  ot 
The  Patent  Act  (R.S.C.  c.  61)  does  not  require 
the  patentee,  or  his  legal  representatives,  to  per- 
sonally manufacture  hU  invention  in  Canada. 
So  long  as  he  puts  it  within  the  power  of  such 
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pergon  to  obtain  the  invention  at  a  reasonable 
price  in  Canada,  he  fulfils  the  requirement  of 
the  statute.    Brook  v.  Bsoadhrad.        —     662 

4 Patent  of  invention — Manufacture  and  sale 

of  patented  invention — Refusal  to  sell  except  upon 
conditions — Efect  of.        —        —        —        405 

See  Patents  of  Invention  2. 

5 Patent  of  invention — The  Patent  Acty  {R. 

8.C.  e.  61)  sec.  31 -^Manufacture  of  novelty  in 
patented  invention.         —         —         —         576 

See  Patrntb  op  Invention  7. 

MARKET  —Patent  of  invention — Sale  ofpathnted 
article  in  Canada — Position  of  patentee  with 
respect  to  creating  a  market  for  sale  of  patented 
invention.]  It  is  not  incumbent  upon  a  patentee 
to  show  that  he  has  made  active  efforts  to  create 
a  market  for  his  patented  invention  in  Canada. 
It  rests  upon  those  who  seek  to  defeat  the  patent 
to  show  tnat  he  neglected  or  refused  to  sell  the 
invention  for  a  reasonable  price  when  proper 
application  wag  made  to  him  therefor.  Barter 
V.  Smith.        —       —       —       —       —      465 

MARKET  VALUE. 

See  Value,  Market. 

—  also  Valuation  of  Property,  I,  4 

MINISTER  OP  THE  CROWTlJ- The  Liquor 
License  Act,  1883 — Salaries  of  license  inspectors 
— Necessary  to  he  approved  by  Governor'in-Coun- 
cil — Approval  by  Minister  of  the  Crown.']  By 
the  6th  section  of  The  Liquor  License  Act,  1883, 
the  Boards  of  License  iJommissioners  for  the 
various  license  districts  in  the  Dominion  are 
empowered  to  fix  the  salaries  of  license  inspec- 
tors, subject  to  the  approval  of  the  Governor- 
in-Council.  Held,  that  such  approval  cannot 
be  given  bv  a  Minister  of  the  Crown.  Bor- 
ROUOHS,  c^  a/^.  v.  Thr  QuBiN       —        >-        293 

2 l/aclws  and  estoppels — Crown's  position  with 

respect  tfiereto^  Waiver  by  acts  of  Minister  of 
Crown  —    —    —    —    —    —    —    —    —    67 

See  Crown's  Servants. 

See  Waiver. 

MISREPRESENTATION— rA<'  CustoTns  Act- 
Value  for  duly  of  goods  imported — Effect  of  mis- 
representation by  importers'  agent — Absence  of 
intent  to  deceive  in  making  misrepresentation — 
Costs.] — Certain  goods  imported  into  Canada 
were  part  of  a  job  lot  of  discontinued  watch 
cases,  and  at  the  time  of  their  sale  for  export 
were  not  being  bought  and  sold  in  the  markets 
of  the  United  States.  They  could  be  purchased 
for  sale  or  use  there,  but  only  at  published 
prices  which  were  greater  than  any  one  would 
pay  for  them.  The  claimants  bought  the  goods 
for  export  at  their  fair  value,  beinfi[  about  half 
such  published  prices.  They  let  their  agent  in 
Canada  know  the  prices  paid,  but  witheld  from 
him  the  fact  that  the  purchase  was  made  on  the 
condition  that  the  goods  were  to  be  exported. 
The  agent,  without  intending  to  deceive  the 
Customs  appraiser,  represented  that  the  prices 


MISREPRESENTATION-<(7on^tiiti«(f. 

Eaid  were  those  at  which  the  goods  could  be 
ad  in  the  United  States  when  purchased  for 
home  consumption.  The  representation  was 
untrue.  On  the  question  of  the  alleged  under- 
valuation the  court  found  for  the  claimants,  bot, 
because  of  such  misrepresentation,  withont 
costs.    Smith,  et  al.  v.  The  Quiin    —    —    417 

liONOFGLY —Letters-patent  for  intfention.]  The 
granting  of  letters-patent  to  inventors  is  not 
the  creation  of  an  unjust  monopoly,  nor  the 
concession  of  a  privilege  by  mere  gratuitous 
favor ;  but  it  is  a  contract  between  the  State 
and  the  discoverer,  which,  in  favor  of  the  latter, 
ought  to  receive  a  liberal  interpretation.  Bar- 
ter v.  Smith    —    —    —    —    —    —    —    455 

Letters-patent  for    invention — The    Patent 


Act  {R.S.C.  c.  61)  *.  37 ^Interpretation  -  Re- 
striction against  monopoly.]  In  relation  to  the 
provisions  of  section  37  of  The  Patent  Act  touch- 
ing the  price  of  the  patented  invention  to  pur- 
chase rs,  it  would  appear  that  the  evil  the 
statute  was  principally  intended  to  preven  is  the 
exaction  of  exorbitant  prices  under  the  monopoly 
secured  by  the  patent.  The  Royal  Electric 
Company  of  Canada  v.  The  Edison  Klbotbic 
Light  Company     —     —    —    —    —    —    676 

MUNICIPAL  TAXES  —  Dominion  property- 
Municipal  taxes  assessed  thereon — Liability  of 
Dominion  Government.]  The  crown  is  not 
liable  in  respect  of  municipal  taxes  assessed 
upon  real  property  belonging  to  the  Dominion 
or  Canada.    City  of  Qukbeo  v.  The  Qukbn-450 

NAVIGATION— /n^tfi/«r<fncc  with  public  right 
of  navigation  authorized  by  local  legtslature.9d& 

See  Federal  and  Provincial  Rights  2. 

NEGLIOENCE— ^y  servanU  or  officers  of  the 
crown — Liability  of  the  crown  therefor — 50-51 
Vic.  c.  16  «.  16  (c) — Interpretation.]  Under 
section  16  (c)  of  said  Act,  the  crown  is 
liable  in  damages  for  any  death  or  injury  to 
the  person  or  to  property  on  any  public  work 
resulting  from  the  negligence  of  an^  officer, 
or  servant  of  the  crown  while  acting  within  the 
scope  of  his  duties  or  emplovment.  (2.)  The 
crown's  immunity  from  littbflity  for  personal 
negligence  is  in  no  way  alterea  by  section  16 
(c)  of  the  said  Act.  City  of  Qusrec  v  The 
Queen        —        —       —        —        —        ^62 

2 Petition    of    Right — Demurrer — Personal 

injuries  received  on  a  public  work — Negligence 
of  crowrCs  servant — Litibtlitff  of  crown  therefor.] 
The  suppliant  alleged  in  his  petition  that  on  a 
certain  date  he  was  driving  slowly  along  a  road 
in  the  Rocky  Mountain  Park,  N.W.T.,  when  bis 
buggy  came  in  contact  with  a  wire  stretched 
across  the  road,  whereby  the  suppliant  was 
thrown  from  the  bu^gj  to  the  ground  and  sus- 
tained severe  bodilv  injury.  He  further  alleged 
that  the  Rocky  Mountain  Park  was  a  public 
road  of  Canada  under  the  control  of  the  Minister 
of  the  Interior  and  the  Governor-in-Council,  who 
had  appointed  one  S.  snperintendent  thereof; 
that  a.  had  notice  of  the'obstniction  to  travel 
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cansod  by  the  wire  and  had  nefi^Iigentlj  failed 
to  remove  it,  contrary  to  his  dntj  in  that  behalf; 
and  that  ihe  crown  was  liable  in  damages  for 
the  injuries  so  received  by  him.  The  crown 
demurred  to  the  petition  on  the  ground  that  the 
claim  and  cause  of  action  were  founded  in  tort, 
and  could  not  be  maintained  or  enforced.  Ileldj 
that  the  petition  disclosed  a  claim  against  the 
crown  arising  out  of  an  injury  to  the  person  on 
a  public  work  resulting  from  the  negligence  of 
an  officer  or  servant  of  the  crown  while  acting 
within  the  Bcope  of  his  duties  and  employment, 
and  therefore  came  within  the  meaning  of  50-51 
Vic.  c.  16  8.  16  (c),  which  provides  a  remedy  in 
snch  cases.    Brady  v.  Thk  Qokbn       —       273 

3 Damages  to  property  from  Government  rail- 

way — The  Government  Kailwaya  Act^  1891,  a.  27 
— Claimant's  acquietteenee  in  construction  of  cul- 
vertSj  effect  of— Negligence  of  crown' s  servants — 
Estoppel.']  The  suppliant  sought  to  recover 
damages  for  the  flooding  of  a  portion  of  his 
farm  at  Isle  Verte,  P.Q.,  resulting  from  the  con- 
struction of  certain  works  connected  with  the 
Intercolonial  Railway.  The  crown  produced  a 
release  under  the  hand  of  the  suppliant,  given 
subsequent  to  the  time  of  the  expropriation  of  a 
portion  of  his  farm  for  the  right  of  wav  of  a  sec- 
tion of  the  Intercolonial  Railway,  wnereby  he 
accepted  a  certain  pnm  '^  in  full  compensation 
and  final  settlement  for  deprivation  of  water, 
fcnce^rails  taken,  damage  by  water  and  all 
damages  past,  present  and  prospective  arising 
out  of  the  construction  of^  the  Intercolonial 
Railway,"  and  released  the  crown  "from  all 
claims  and  demands  whatever  in  connection 
therewith."  It  was  also  proved  that,  although 
the  works  were  executed  subsequent  to  the  date 
of  this  release,  thej  were  undertaken  at  the  re- 
quest of  the  suppliant  and  for  his  benefit,  and 
not  for  the  benefit  of  the  railway,  and  that,  with 
respect  to  part  of  them,  he  was  present  when  it 
was  being  constructed  and  actively  interfered 
in  such  construction.  Heldy  that  he  waR  not 
entitled  to  compensation.  (2.^  The  crown  is 
not  under  an  obligation  to  maintain  drainn  or 
back-ditches  constructed  under  62  Vice.  13  s. 
4.    Bertrand  v.  Thb  Queen        —       —       285 

4 Negligence  of  an  otj^cer  of  the  crown  in  the 

discharge  of  his  public  duty.']  Laches  can- 
not be  imputed  to  the  crown,  and  except 
where  a  liaDility  has  been  created  by  statute, 
it  is  not  answerable  for  the  negligence  of  its 
of!ice|S  employed  in  the  piu)lic  service. 
Burroughs,  et  al.  v.  Tub  Qubin    —       —    293 

5 Injury  to  property  on  a  Government  railway 

— Negligence  of  servant  of  the  crown — R.  S.  d. 
e.  38,  s.  23—50-61  Vic.  c.  U  s.  16  (c).]  A  filly 
belonging  to  the  suppliant  was  run  over  and 
killed  by  a  train  upon  the  Intercolonial  Rail- 
way. It  was  shown  on  the  trial  that  at  the 
time  of  the  accident  the  train  was  being  run 
faster  than  usual  in  order  to  make  up  time,  that 
it  had  just  passed  a  station  without  being 
slowed,  and  was  approaching  a  crossing  on  the 
public  highway  at  full  speed.    The  engineer 
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admitted  that  he  saw  something  on  the  track, 
which  he  did  not  recognize  as  a  horse.  He, 
however,  paid  no  attention  to  it,  and  made  no 
attempt  to  stop  his  train  until  after  it  was 
struck.  Heldy  tnat  the  engineer,  as  a  servant 
of  the  crown,  was  guilty  of  negligence  for 
which  the  crown  was  liable  under  R.S.C.  c.  38 
8.  23,  and  50-51  Vic.  c.  16  s.  16  (c).  {The  City 
of  Quebec  v.  The  Queen^  2  Ex.  C.R.  252,  referred 
to.)    Gilchrist  v.  The  Qubbn  —         300 

6 Injury  to  the  person  on  a  public  work — 

Negligence  of  crown's  servant —  Government 
railway — Brakesman  putting  children  off  the 
train  when  trespassers.]  The  crown  is  liable  for 
an  injury  to  the  person  received  on  a  public 
work  resulting  from  negligence  of  which  its 
officer  or  servant,  while  acting  w^ithin  the  scope 
of  his  duty  or  employment,  is  guilty.  City  of 
(^bec  V.  The  Queen  (2  Ex.  C.  R.  252)  referred 
to.  (2.)  One  who  forces  a  child  to  jump  off  a 
railway  carriage  while  It  is  in  motion  is  guilty 
of  negligence.  The  fact  that  the  child  had  no 
right  to  be  upon  such  carriage  is  no  defence  to 
an  action  for  an  injury  resulting  from  such 
negligence.    Martin  v.  Thb  Queen      —      328 

7 Petition  of  right — Injury  received  on  Gov- 

ernment  railway^^Jyegligence —  Order  for  particu- 
lars— Practice.]  Where  in  his  petition  the 
suppliant  alleged  in  general  terms  that  the  in- 
juries he  received  in  an  accident  on  a  Govern- 
ment railway  in  the  Province  of  Quebec 
resulted  from  the  negligence  of  the  ser- 
vants of  the  crown  in  charge  of  the  train, 
and  from  defects  in  the  construction  of  the 
railway,  an  order  was  made  for  the  deliver^- 
to  the  respondent  of  particulars  of  such  negli- 
gence and  defects.    Dusi  v.  Thb  Qubbn  —  381 

8 Contract  for  construction  of  a  public  work 

— Delay  by  officer  of  crown  in  exercising  crown's 
right  to  inspect  materials — Effect  of     —        403 

See  Grown,  Liability  of  11. 

NOVELTY — Patent  of  invention — New  combina- 
tion of  knoion  elements — Importation —  The  Patent 
ActoflS12,  sec. 28.  |  A  new  combination  of  known 
elements  is  an  invention  and  as  such  is  patent- 
able. The  person  who  has  devised  snch  new 
combination  nas  all  the  rights  and  privileges  of 
an  inventor,  even  if  the  novelty  consists  in  a  trifl- 
ing mechanical  change,  provided,  in  the  latter 
case,  some  economic  or  oiher  result  is  produced 
someway  different  from  what  was  before  ob- 
tained. Mitchell  v.  The  Hancock  Inspirator 
Company        —       —       —        —       —      539 

2 Patent  of  invention  —  Novelty  form- 
ing part  of  combination  patented  —  Importa- 
tion of.]  Where  the  subject  of  a  patent  is  a 
combination  of  elements  and  one  of  them  is  a 
novelty  invented  hj  the  patentee,  snch  novelty 
is  in  the  same  position  as  the  other  elements 
with  respect  to  importation  by  him  unless  its 
production  or  manufacture    is  covered  by  the 

Satent     in    question.      Thb    Royal    Electric 
loMPANY  of  Canada  v.  Thb  Edison  Electric 
Light  Company       —       —       —       —      676 
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MANUFACTURE—  Continued. 

person  to  obtain  the  invention  at  a  roaRonable 
price  in  Canada,  he  fnlfils  the  requirement  of 
the  statute.     Brook  v.  Bsoadhrad.        —     662 

4 Patent  of  invention — Manufacture  and  sale 

of  patented  invention — Refusal  to  sell  except  upon 
conditions — JC feet  of.        —        —        —        495 

See  Patents  of  Invention  2. 

5 Patent  of  invention — The  Patent  Act,  {R. 

S.C.  c.  61)  sec.  37 — Manufacture  of  novelty  in 
patented  invention.  —         —         —         576 

See  Patrnta  of  Invsntion  7. 

MARKSfT  —Patent  of  invention-^  Sale  of  patented 
article  in  Canada — Position  of  patentee  with 
respect  to  creating  a  market  for  sale  of  patented 
invention.^  It  is  not  inounibcnt  upon  a  patentee 
to  show  that  he  has  made  active  efforts  to  create 
a  market  for  his  patented  invention  in  Canada. 
It  rests  upon  those  who  seek  to  defeat  the  patent 
to  show  ttiat  he  neglected  or  refused  to  sell  the 
invention  for  a  reasonable  price  when  proper 
application  waE  made  to  him  therefor.  Bartkr 
V.Smith.        —        —        —        —        —      456 

MARKET  VALUE. 

See  Value,  Market. 

—  also  Valuation  op  Property,  1,  4 

MINISTER  OP  THE  CROWN— T'A*  Liquor 
License  Act.  1883 — Salaries  of  license  insj)ectors 
— Necessary  to  he  approved  by  Govemor-in-Coun' 
cil — Approval  by  Minister  of  the  Crotrn.'}  By 
the  6th  section  of  The  Liquor  License  Act,  1883, 
the  Boards  of  License  Commissioners  for  the 
various  license  districts  in  the  Dominion  arc 
empowered  to  fix  tlie  salaries  of  license  inspec- 
tors, subject  to  the  approval  of  the  Governor- 
in-Council.  Held,  that  such  approval  cannot 
be  given  bv  a  Minister  of  the  Crown.  Bur- 
roughs, et  al.  V.  The  Queen      —       --        293 

2 Laches  and  estoppels— Crown' s  position  with 

respect  thereto — Waiver  by  acts  of  Minister  of 
Crown  —    —    —    —    —    —    —    —    —    67 

See  Crown's  Servants. 

See  Waiver. 

MISREPRESENTATION— rA«  Customs  Act- 
Valuefor  duly  of  goods  imported— jh^  fee t  of  mis- 
representation by  importers'  agent — Absence  of 
intent  to  deceive  in  making  misrepresentation — 
Costs.] — Certain  goods  imported  into  Canada 
were  part  of  a  job  lot  of  discontinued  watch 
cases,  and  at  the  time  of  their  sale  for  export 
were  not  being  bought  and  sold  in  the  market-s 
of  the  United  States.  They  could  be  purchased 
for  sale  or  use  there,  but  only  at  published 
prices  which  were  greater  than  any  one  would 
ay  for  them.  The  claimants  bought  the  goods 
or  export  at  their  fair  value,  bcin^  about  half 
such  published  prices.  They  let  their  agent  in 
Canada  know  the  prices  paid,  but  witheld  from 
him  the  fact  that  the  purchase  was  made  on  the 
condition  that  the  goods  were  to  be  exported. 
The  agent,  without  intending  to  deceive  the 
Customs  appraiser,  represented  that  the  prices 


MISREPRESENTATION— Con^tntitfti. 

Eaid  were  those  at  which  the  goods  could  be 
ad  in  the  United  States  when  purchased  for 
home  consumption.  The  representation  was 
untrue.  On  the  question  of  the  alleged  under- 
valuation the  court  found  for  the  claimants,  bnt, 
because  of  such  misrepresentation,  without 
costs.    Smith,  et  al.  v.  The  Queen    —    —    4l7 

MONOPOLY  —Letters-patent  for  invention.]  The 
granting  of  letters-patent  to  inventors  is  not 
the  creation  of  an  unjust  monopoly,  nor  the 
concession  of  a  privilege  by  mere  gratuitous 
favor ;  but  it  is  a  contract  between  the  State 
and  the  discoverer,  which,  in  favor  of  the  latter, 
ought  to  receive  a  liberal  interpretation.  Bar- 
ter V.  Smith    —    —    —    —    —    —    —    466 

•Jjetters-patent  for    invention — Th^    Patent 


I 


Act  {R.S.C.  e.  61)  s.  37 ^Interpretation  -Re- 
striction against  monopoly.]  In  relation  to  the 
provisions  of  section  37  ofThe  Patent  Act  touch- 
ing the  price  of  the  patented  invention  to  pur- 
chasers, it  would  appear  that  the  evil  the 
statute  was  principally  intended  to  preven  'li  the 
exaction  of  exorbitant  prices  under  the  monopoly 
secured  by  the  pateut.  The  Royal  Electric 
Company  of  Canada  v.  The  Edison  BLEorsic 
LioHT  Company     —     —    —    —    —    —    676 

MUNICIPAL  TAXES  —  Dominion  property— 
Municipal  taxes  assessed  thereon — Liability  of 
Dominion  Government.]  The  crown  is  not 
liable  in  respect  of  municipal  taxes  assessed 
upon  real  property  belonging  to  the  Dominion 
of  Canada.    City  of  Qubbso  v.  The  Quken-460 

IJAVIGATlOiJ— Interference  with  public  right 
of  navigation  authorized  by  local  legislature.  9d& 

See  Federal  and  Provincial  Rights  2. 

NEGLIQENCE— ^y  servants  or  officers  of  the 
crown — Liability  of  the  crown  therefor — 50-5 L 
Vic.  c.  16  8,  16  (c) — Interpretation.]  Under 
section  16  (c)  of  said  Act,  the  crown  is 
liable  in  damages  for  any  death  or  injury  to 
the  person  or  to  propertv  on  any  public  work 
resulting  from  the  negueence  of  an3r  officer, 
or  servant  of  the  crown  while  acting  within  the 
scope  of  his  duties  or  employment.  (2.)  The 
crown's  immunity  from  litibility  for  personal 
negligence  is  in  no  way  alterea  by  section  16 
(c)  of  the  said  Act.  City  of  Quebec  v  The 
Queen        —        —        —        —        —        J%62 

2 Petition    of    Right — Demurrer — Personal 

injuries  received  on  a  public  work — Negligence 
ofcrown^s  servant — Liotbilitff  of  crown  therefor.] 
The  suppliant  alleged  in  his  petition  that  on  a 
certain  date  he  was  driving  slowly  along  a  road 
in  the  Rocky  Mountain  Park,  N.W.T.,  when  bis 
buggy  came  in  contact  with  a  wire  stretched 
across  the  road,  whereby  the  suppliant  was 
thrown  from  the  bu^gj  to  the  ground  and  sus- 
tained severe  bodilv  injury.  He  further  alleged 
that  the  Rocky  Mountain  Park  was  a  public 
road  of  Canada  under  the  control  of  the  Minister 
of  the  Interior  and  the  Qovemor-in-Council,  who 
had  appointed  one  S.  superintendent  thereof; 
that  s.  had  notice  of  theobstniction  to  travel 
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cansed  by  the.  wire  and  had  ne^i^ligently  failed 
to  remove  it,  contrary  to  his  duty  in  that  behalf; 
and  that  the  crown  was  liable  in  damages  for 
the  injuries  so  received  by  him.  The  crown 
demurred  to  the  petition  on  the  ground  that  the 
claim  and  cause  of  action  were  founded  in  tort, 
and  could  not  be  maintained  or  enforced.  Ileldj 
that  the  petition  disclosed  a  claim  against  the 
crown  arising  out  of  an  injury  to  the  person  on 
a  public  work  resulting  from  the  negligence  of 
an  officer  or  servant  of  the  crown  wTule  acting 
within  the  scope  of  his  duties  and  employment, 
and  therefore  came  within  the  meaning  of  50-51 
Vic.  c.  16  s.  16  (c),  which  provides  a  remedy  in 
snch  cases.    Brady  v.  Thr  Qoebn       —       273 

3 Damages  to  property  from  Government  rail- 
way—  The  Government  Railway i  Act^  1881,  «.  27 
— Claimant's  acmiiencence  in  construction  of  cul- 
verts^ effect  of— Negligence  of  crown' s  servants — 
Estoppel.'^  The  suppliant  sought  to  recover 
damages  for  the  flooding  of  a  portion  of  his 
farm  at  Isle  Verte,  P.Q.,  resulting  from  the  con- 
struction of  certain  works  connected  with  the 
Tntercotonial  Railway.  The  crown  produced  a 
release  under  the  hand  of  the  suppliant,  given 
subseqaent  to  the  time  of  the  expropriation  of  a 
portion  of  his  farm  for  the  right  of  wav  of  a  sec- 
tion of  the  Intercolonial  Railway,  wnereby  he 
accepted  a  certain  pnm  '^  in  full  compensation 
and  final  settlement  for  deprivation  of  water, 
fence-rails  taken,  damage  by  water  and  all 
damages  past,  present  and  prospective  arising 
out  of  the  construction  of^  the  Intercolonial 
Railway,"  and  released  the  crown  ''from  all 
claims  and  demands  whatever  in  connection 
therewith."  It  was  also  proved  that,  although 
the  works  were  executed  subsequent  to  the  date 
of  this  release,  the^  were  undertaken  at  the  re- 
quest of  the  suppliant  and  for  his  benefit,  and 
not  for  the  benefit  of  the  railway,  and  that ,  with 
respect  to  part  of  them,  he  was  present  when  it 
was  being  constructed  and  actively  interfered 
in  such  construction.  Heldy  that  he  was  not 
entitled  to  compensation.  (2.)  The  crown  is 
not  under  an  obligation  to  maintain  drains  or 
back-ditches  constructed  under  52  Vic.  c.  13  s. 
4.     Bkrtrand  v.  Thb  Queen        —        —       285 

4 Negligence  of  an  officer  of  the  crown  in  the 

Recharge  of  his  public  duty.'\  Laches  can- 
not be  imputed  to  the  crown,  and  except 
where  a  liability  has  been  created  by  statute, 
it  is  not  answerable  for  the  negligence  of  its 
of!ice|S  employed  in  the  piiblic  service. 
Burroughs,  et  al.  v.  Thb  Qubin    —       —    293 

5 Injury  to  property  on  a  Government  railway 

— Negligence  of  servant  of  the  crown — R.  S.  C. 
e,  38,  s.  23—50-61  Vic.  c.  \%  s.  16  (<?).]  A  filly 
belonging  to  the  suppliant  was  run  over  and 
killed  by  a  train  upon  the  Intercolonial  Rail- 
way. It  was  shown  on  the  trial  that  at  the 
time  of  the  accident  the  train  was  being  run 
faster  than  usual  in  order  to  make  up  time,  that 
it  had  just  passed  a  station  without  being 
slowed,  and  was  approaching  a  crossing  on  the 
public  highway  at  full  speed.    The  engineer 
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admitted  that  he  saw  something  on  the  track, 
which  he  did  not  recognize  as  a  horse.  Ho, 
however,  paid  no  attention  to  it.  and  made  no 
attempt  to  stop  his  train  until  after  it  was 
struck.  J/tf/d,  tnat  the  engineer,  as  a  servant 
of  the  crown,  was  guHty  of  negligence  for 
which  the  crown  was  liable  under  R.S.C  c.  38 
s.  23,  and  50-51  Vic.  c.  16  s.  16  (c).  {The  City 
of  Quebec  v.  The  Queen,  2  Ex.  C.R.  252,  referred 
to.)    Gilchrist  v.  Thr  Qurbn  —         300 

6  Injury  to  the  person  on  a  public  work — 
Negligence  of  crown's  servant —  Government 
railway — Brakesman  putting  children  off  the 
train  when  trespassers.]  The  crown  is  liable  for 
an  injury  to  the  person  received  on  a  public 
work  resulting  from  neglij^ence  of  which  its 
officer  or  servant,  while  acting  within  the  scope 
of  his  duty  or  emplovment,  is  guilty.  City  of 
Quebec  v.  The  Queen\%  Ex.  C.  R.  262^  referred 
to.  (2.)  One  who  forces  a  child  to  jump  off  a 
railway  carriage  while  it  is  in  motion  is  guilty 
of  negligence.  The  fact  that  the  child  had  no 
right  to  be  upon  such  carriage  is  no  defence  to 
an  action  for  an  injurv  resulting  from  such 
negligence.    Martin  v.  The  Queen      —      328 

7 Petition  of  right — Injury  received  on  Gov- 
ernment railway— Negligence —  Order  for  particu- 
lars— Practice.]  Wnere  in  his  petition  the 
suppliant  alleged  in  general  terms  that  the  in- 
juries he  received  in  an  accident  on  a  Govern- 
ment railway  in  the  Province  of  Quebec 
resulted  from  the  negligence  of  the  ser- 
vants of  the  crown  in  charge  of  the  train, 
and  from  defecta  in  the  construction  of  the 
railway,  an  order  was  made  for  the  delivery 
to  the  respondent  of  particulars  of  such  negli- 
gence and  defects.    DubI:  v.  Thb  Qubbn  —   381 

8 Contract  for  construction  of  a  public  work 

— Delay  by  officer  of  crown  in  exercising  crown* s 
right  to  inspect  materials — Effect  of     —        408 

See  Grown,  Liability  of  11. 

NOVELTY — Patent  of  invention — New  combina- 
tion of  known  elements — Importation —  The  Patent 
Act  of  1872,  ««r.28.  |  A  new  combination  of  known 
elements  is  an  invention  and  as  such  is  patent- 
able. The  person  who  has  devised  such  new 
combination  nas  all  the  rights  and  privileges  of 
an  inventor,  even  if  the  novelty  consists  in  a  trifl- 
ing mechanical  change,  provided,  in  the  latter 
case,  some  economic  or  other  result  is  produced 
someway  different  from  what  was  before  ob- 
tained. Mitchell  v.  The  Hancock  Inspirator 
Company       —       —       —        —       —      639 

2 Patent  of  invention  —  Novelty  form- 
ing part  of  combination  patented  —  Importa- 
tion of.]  Where  the  subject  of  a  patent  is  a 
combination  of  elements  and  one  of  them  is  a 
novelty  invented  by  the  patentee,  such  novelty 
is  in  the  same  position  as  the  other  elements 
with  respect  to  importation  by  him  unless  its 
production  or  manufacture  is  covered  by  the 
patent  in  question.  The  Royal  Electric 
Company  of  Canada  v,  Thb  Edison  Electric 
Light  Company       —       —       —       —      576 
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OFFER — Offer  to  settle  claim  before  action 
brought — Elff'ect  of  in  assessment  of  damages."} 
Where  claimant,  for  the  purpose  or  effecting  a 
se ttlemen t  without  li ti gation , nad  offered  to  settle 
his  claim  for  a  sum  Tery  much  below  that  demand- 
ed in  his  pleadinflrt,  the  court  while  declining  to 
limit  the  damages  to  the  amount  of  such  offer, 
relied  upon  it  as  a  sufficient  ground  for  not 
adopting  the  extravagant  estimates  made  by 
claimants'  witnesses.  Falconkr,  et  al.  v.  Thk 
Queen     —     —     —     —    —    —     —    —     82 

OFFICBBS— Negligence  of  officers  of  the  crown. 
See  Crown's  Servant. 
—  Minister  op  The  Grown. 

OFFICIAL  ARBITBATORS-/2tt^  of  court 
respecting  claims  pending  before  Official 
Arbitrators  when  The  Exchequer  Court  Act 
came  into  force — Report  by  two  of  the  Arbi- 
trators where  claim  referred  to  them  gene- 
rally— Practice.]  By  a  rule  of  court  made 
on  March  7th,  1888,  it  was  ordered  that, 
unless  it  was  otherwise  specially  ordered,  any 
matter  pending  before  the  Official  Arbitrators 
when  the  Exchequer  Court  Act  (50-51  Vic.  c.  16) 
came  into  force  that  had  been  heard  or  partly 
heard  bv  such  Arbitrators  should  be  continued 
before  them  as  Official  Referees  and  that  their 
report  thereon  should  be  made  to  the  court 
in  like  manner  as  if  such  matter  hnd  been 
referred  to  them  bv  the  court  under  the  26th 
section  of  the  said  Act.  Prior  to  the  making  of 
this  rule  a  claim  had  been  referred  by  the 
Minister  of  Railways  and  Canals  to  the  Official 
Arbitrators  for  investigation  and  award.  This 
claim,  however,  was  proceeded  with  and  heard 
before  two  of  surh  Arbitrators  onl^,  and  a 
report  thereon  in  favour  of  the  claimant  was 
made  by  them  to  the  coi^rt.  On  motion  by 
claimant  for  judgment  on  such  report, — Ileldf 
that  the  bearing  of  the  claim  by  two  of  the 
( official  Arbitrators  was  not  a  hearing  within 
the  meaning  of  the  rule,  and  that  judgment 
could  not  l^  entered  on  the  report.  Rioux  v. 
The  Queen  —.—    —    —    —    —    —    —    91 

2 Grounds   upon    which    award   of   Official 

Arbitrators  will  not  be  interfered  with.]  The 
court  will  not  interfere  with  an  award  of  the 
Official  Arbitrators  where  there  is  evidence  to 
support  their  findinpr,  and  such  finding  is  not 
clearly  erroneous.  Samson,  et  al.  v.  The  Queen 
—      —     —     __     _-—    —    —    __    94 

3 Appeal  from  an  award  of  the   Official  Arbi" 

trators — Expropriation  of  land — When  court  will 
not  interfere  with  award.]  Where  an  award  of  the 
Official  Arbitrator.4  in  an  expropriation  matter 
was  not  excessive  in  view  of  the  evidence  before 
them,  the  court  declined  to  interfere  with  it 
The  Queen  v.  Cakrirr    —    —    —    —    —    10{ 

4 Appeal  from  award  of  Official  Arbitrators — 

Expropriation  of  land  for  Experimental  Farm- 
Grounds  upon  which  the  court  will  not  interfere 
with  award.]  Where  the  Official  Arbitrators  in 
making  their  award  have  not  proceeded  upon 
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a  wrong  principle,  nor  arrived  at  an  estimate  of 
value  not  warranted  by  the  evidence,  the  court 
ought  not  to  disturb  such  award.  Re  Maeklem 
and  Niagara  Falls  Park  (14  Ont.  App.  20)  and 
Re  Bush  (14  Ont.  App.  73)  fpUowed.  Fellowbb 
V.  The  Queen  —    —    —    —    —    —    —    428 

5 Intercolonial  Railway '-Petition  of  Right — 

Tort  ^Demurrer — Acts  authorized  by  statute^ 
Proper  remedy  for  damages  arising  therefrom  - 
31  tic.  e.  13  s:\A— Official  Arbitrators.]  On  the 
8th  November.  1876,  the  suppliants  filed  a  peti- 
tion of  right  claiming  redress  against  the  Dom- 
inion Government  ror  damages  sustained  by 
them  by  reason  of  the  partial  expropriation  of 
their  railway  tracks,  and  incidental  injury, 
owing  to  the  extension  of  the  Intercolonial 
Railway  into  the  City  of  Halifax.  The  crown 
demurred  to  the  petition  on  the  grounds  that 
the  acts  in  respect  of  which  the  suppliants  com- 
plained were  authorized  by  31  Vic.  c.  13  {The 
Intercolonial  Railway  Act)^  and  that  the  sup- 
pliants had  not  shown  good  cause  for  relief 
against  the  crown  by  petition  of  right.  Held^ 
that  under  the  14th  section  of  31  Vic.  c.  13  the 
only  remedy  suppliants  had  was  by  reference  to 
the  Official  Arbitrators;  and  that,  apart  from 
this  enactment,  inasmuch  as  the  claim  was 
founded  in  tort,  no  action  could  be  maintained 
against  the  crown.  Halifax  City  Railway 
Co.  V.  The  Queen         —        —         —         433 

OPERATION  OP  RAILWAY— /fv'ttry  arising 
from. 

See  Railway,  Operation  op. 

PAROL  UNDBRTAKINGk— Paro2  undertaking 
to  indemnify  owners  for  cost  of  repairs  by  officer 
of  the  crown — How  crown  affected  thereby — 
Damage  to  water-works  system  by  railway  excava- 
tion        —  —  —         _  —         78 

See  Contract  3. 

PARTICULARS— Order  for  particulars  of  neg- 
ligence charged  against  crown^s  servants  —    381 

See  Practice  3. 

PATENTS  OF  INVENTION— P«?a7«>n  for 
avoidance  of  patent  on  ground  of  non-manujae- 
ture  and  improper  importation — 36  Vic.  e.  26  s.  28 
— 38  Vie.  c.  14  s.  2,  construction — Duty  of  patentee 
as  to  creating  market  for  patent — Burden  of  proof  • 
— Intention  of  legislature  in  restricting  importa- 
tion of  patented  invention — Effect  of  patentee' s 
consent  to  importation  by  others — ContAetuiU 
character  of  patent.]  Although  a  patentee  may 
not  have  commenced  to  manufacture  the  patent- 
ed article  within  the  period  limited  in  sectioa 
28  of  35  Vic.  C.26  (as  amended  by  38  Vic.  c.  14  a. 
2),  vet  so  long  as  he  is  in  a  position  either  to  fur- 
nish it,  or  to  license  its  use,  at  a  reasonable  price 
to  any  person  desiring  to  use  it,  his  patent  ou^ht 
not  to  be  declared  forfeited.  (2.)  It  is  not  in- 
cumbent upon  a  patentee  to  show  that  he  has 
made  active  efforts  to  create  a  market  for  his 
patented  invention  in  Canada.  It  rests  upon 
those  who  seek  to  defeat  the  patent  to  show 
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that  he  neglected  or  refused  to  sell  the 
inventioA  for  a  reasonable  price  when  pro- 
per application  was  made  to  him  therefor. 
(3.)  The  intention  of  the  legislature  in  enact- 
ing the  provisions  of  section  28  of  35  Vic. 
c.  26,  which  prohibit  the  patentee  from  im- 
porting his  invention  in  a  manufactured  state 
after  the  expiry  of  a  given  time  from  the  grant- 
ing of  bis  patent,  was  to  protect  the  industrial 
interests  or  Canada,  and  tne  prohibition  should 
not  be  extended  to  operate  a  forfeiture  in  cases 
where  the  character  and  circumstances  of  the 
importation  tend  to  promote  rather  than  preju- 
dice such  interests.  (4.)  If,  after  the  time  has 
expired  wherein  the  patentee  may  have  imported 
the  invention  without  prejudice  to  his  rights,  he 
consents  to  its  importation  by  others,  SQch  con- 
sent brings  him  within  the  prohibition  of  the 
statute  and  avoids  his  patent.  (5.)  The  grant- 
ing of  letters-patent  to  inventors  is  not  the  crea- 
tion of  an  unjust  monopoly,  nor  the  concession 
of  a  privilege  by  mere  gratuitous  favour;  but  it 
is  a  contract  between  the  State  and  the  dis- 
coverer, which,  in  favour  of  the  latter,  ought  to 
receive  a  liberal  interpretation.  Barter  v. 
Smith        —        —        —       _        —        455 

2 Patent^  New  combination  of  old  materialt 

or  devices — Importation  in  parts  —  Cor>nivance  in 
importation  by  patentee ^  effect  of— Obligation  to 
sell  invention— ^b  Vie.  c.  26  *.  28—38  Vie.  c.  14, 
«.  2.]— An  invention  consisting  of  a  new  and 
useful  combination  of  well  known  materials  or 
devices  which  produces  a  result  not  theretofore 
so  obtained  is  a  proper  subject  for  a  patent.  (2.) 
The  importation  of  the  component  parts  of  a 
telephone,  in  such  a  state  of  manufacture  as  to 
simply  require  putting  together  in  Canada  to 
make  the  completed  instrument,  falls  within  the 
prohibition  of  section  28  of  35  Vic.  c.  26,  as 
amended  by  38  Vic.  c,  14,  s.  2.  (3.)  Upon  ap- 
plication being  made  to  the  respondents  to  pur- 
chase a  nnmTOr  of  their  telephones  for  private 
purposes  they  refused  to  sell  the  same,  accom- 
panying such  refusal  by  the  statement :  **  We 
do  not  sell  telephones,  but  we  rent  them."  Held, 
that  the  respondents  had  thereby  afforded  a 
good  ground  for  forfeiture  of  their  patent. 
<4.)  Connivance  by  the  patentee  in  an  im- 
proper importation  is  equal  to  importing  or 
causing  to  be  imported  within  the  meaning  of 
the  statute.  Toronto  Tblkphonb  Manufactur- 
ing Co.  V.  Thr  Bkll  Tblkphonb  Co.       —    496 

3 Patent — Jurisdiction  of  Minister  of  Agri- 
culture under  sec.  28  of  the  Patent  Act  0/1872 — 
Importation  of  elements  common  to  several 
patented  inventions  belonging  to  same  patentee — 
How  patentee  may  satisfv  requirements  qjf^ statute 
as  to  manufacture .'\  The  jurisdiction,  in  respect 
of  the  avoidance  of  patents,  conferred  upon  the 
Minister  of  Agriculture  by  section  28  of  The 
Patent  Act  of  1872,  is  exclusive  of  that  possessed 
by  any  other  tribunal  in  the  Dominion.  (2.) 
Where  the  owner  of  several  patents  illegally 
imports  elements  common  to  the  composition  of 
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all  his  inventions  but  uses  the  same  in  the  con- 
struction of  one  of  them  only,  soch  importation 
operates  a  forfeiture  in  respect  of  the  particular 
invention  so  constructed,  but  does  not  affect  the 
other  patents.  (3.)  A  patentee  is  within  the 
meaning  of  the  law  in  regard  to  his  obligation 
to  manufacture,  when  he  has  kept  himself  read v 
either  to  furnish  the  patented  article  or  to  sell 
the  right  of  using,  although  not  one  single 
specimen  of  the  article  may  have  been  pro- 
duced, and  he  may  have  avoided  his  patent 
by  refusal  to  sell,  although  his  patent  is  in 
general  use.  Thb  Toronto  Tblbphonb  Manu- 
FA0TI7RINO  Co.  V.  Thb  Bbll  Tblbphonb  Co.  524 

4 Patent — New  combination  of  known  ele- 
ments^ Importation^  The  Patent  Act  of  1872, 
sec.  28.J  A  new  combination  of  known  ele- 
ments 18  an  invention,  and  as  such  is  patentable. 
The  person  who  has  devised  such  new  combina- 
tion nas  all  the  rights  and  privileges  of  an  in- 
ventor even  if  the  novelty  consists  in  a  trifling 
mechanical  change,  provided,  in  the  latter  case, 
some  economic  or  otner  result  is  produced  some- 
way different  from  what  was  oDiained  before. 
(2.)  Where  the  subject  of  a  pateut  is  a  ne^  com- 
bination of  old  devices,  the  patentee  cannot  im- 
port such  devices  in  a  manufactured  state  and 
simply  apply  his  combination  to  them  in  Canada 
witoout  violating  the  prohibition  against  im- 
portation contained  in  section  28  of  The  Patent 
Act  o/'187e.  MiTOHBLL  v.  Thr  Hancock  Inspira- 
tor Co.     — .    —    ^    —    —    — .    —    —    639 

5 The  Patent  Act  {R.  S.  C.  e.  61)  s.  37— 

Construction — Importation  of  invention  in  parts.] 
To  bring  an  importation  by  the  patentee  within 
the  prohibition  of  section  37  of  The  Patent  Act 
(R.S.C.  c.  61)  it  is  necessary  that  it  consist  of, 
or  affect,  the  particular  invention  in  respect  of 
which  the  patent  has  been  granted.  Wri(4HT,  et 
al.  V.  Thb  Bbll  Tblbphonb  Co.      —     —      652 


6 Patent — Manufacture   of  patented  invention 

in  Canada— The  Patent  Act  {R.S.C.  c.  61)  s.  37-,- 
Interpretation.l  Section  37  of  The  Patent  Act 
(R.S.C.  c.  61)  does  not  require  the  patentee,  or 
his  legal  representatives,  to  personally  manu- 
facture his  invention  in  Canada.  So  long  as  he 
puts  it  within  the  power  of  such  person  to  ob- 
tain the  invention  at  a  reasonable  price  in 
Canada,  he  fulfils  the  requirement  of  the  statute. 
Brook  v.  Broadhbad      —      —     —     —     562 

7 Patent-^The  Patent  Act  {R.S.C  c.  61)  s.  37 

•^Importation  of  parts — Articles  of  Commerce — 
Xovelty  forming  part  of  combination  patented — 
Penalty  in  section  37,  how  to  be  applied — Paten- 
lee's  right  to  impose  limitation  on  sale— Object  of  the 
enactment  as  to  sale  of  patented  invention.]  If  an 
article  imported  by  a  patentee  and  used  by  him 
in  the  construction  of^  his  invention  is  a  com- 
mon commercial  article  employed  for  many 
purposes,  and  is  not  specifiea  in  the  patentee's 
claim  as  an  essential  part  of  his  invention,  such 
importation  does  not  operate  a  forfeiture  of  the 
patent.    (2.)  A  fair  test  of  the  patentee's  ability 
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to  freely  import  any  article  required  in  the  con- 
struction or  his  invention  is  to  ascertain  if  it  is 
open  to  every  person  in  Canada  to  manufacture, 
import,  sell  and  use  the  same  without  thereby 
infringing  the  patent  in  question.  If  the  article 
is  thus  part  of  the  public  domain,  the  patentee  is 
at  liberty  either  to  import  it  or  purchase  it  in 
Canada  for  the  purposes  of  such  construction. 
(3.)  Where  the  subject  of  a  patent  is  a  com- 
bination of  elements  and  one  of  them  is  a 
novelty  invented  b^  the  patentee,  such  novelty 
is  in  the  same  position  as  the  other  element 
with  respect  to  importation  by  him  unless  its 
production  or  manufacture  is  covered  by  the 
patent  in  question.  (4.)  There  is  no  express 
provision  in  the  statute  imposing  the  penalty  of 
forfeiture  for  importing  into  Canada  tne  various 
parts  of  the  invention  in  respect  of  which  the 
patent  was  granted,  much  less  for  importing  one 
of  its  parts.  The  words  of  the  statute  are  ''  the 
invention  for  which  the  patent  is  granted,"  and 
they  ought  not  to  be  extended  bevond  their 
plain  meaning.  In  administering  the  statute, 
the  Minister  can  only  applv  the  penalty  to  the 
offence  which  the  statute  forbids.  He  cannot 
apply  it  to  an  attempt  to  evade  the  statute.  (5.) 
[n  imposing  penalties  Parliament  must  take  its 
own  measures  to  prevent  evasion,  and  it 
would  be  most  unsafe  to  impose,  in  the  case  of 
an  evasion,  the  heavy  penalty  which  the  law 
has  levelled  at  the  principal  offence,  on  the 
theory,  which  may  or  may  not  be  cotrect,  that 
Parliament  intended  by  an  equal  penalty  to 
forbid  the  doing  of  that  which  would  be  almost 
or  quite  an  equivalent  of  the  principle  offence. 
(6.)  Where  the  article  patented  is  of  delicate 
and  skilful  manufacture,  and  one  from  which 
the  patentee  can  only  reap  the  reward  of  his 
labour  and  expenditure  through  its  being  es- 
teemed successful  by  the  public,  it  is  reasonable 
for  him,  at  a  time  when  public  opinion  with 
respect  to  it  is  in  suspense,  to  decline  to  sell  his 
invention  unconditionally  to  those  who,  by  un- 
suitable use,  would  fail  to  derive  benefit  from  it 
tWmselves,  and  would  create  an  impres.4ion  in 
the  public  mind  that  the  invention  was  a  failure. 
If,  upon  application  made  to  him  for  the 
purchase  of  n IS  invention,  he  imposes  a  limita- 
tion in  respect  of  its  use,  he  ought  not  to  be  held 
to  have  thereby  forfeited  his  patent  unless  it 
appear  that  such  limitation  is  imposed  for  the 
purpose  of  evading  compliance  with  the  pro- 
visions of  the  statute  which  require  him  to  sell 
the  patented  invention  at  a  reasonable  price. 
(7.)  In  relation  to  the  provisions  of  section  37  of 
The  Patent  Act  touching  the  price  of  the  paten- 
ted invention  to  purchasers,  it  would  appear 
that  the  evil  the  statute  was  principally  inten- 
ded to  prevent  is  the  exaction  of  exorbitant 
prices  under  the  monopoly  secured  by  the  patent. 
The  Royal  Electric  Company  op  Canada  v. 
The  Kdison  Electric  Light  Company.    —    676 

PENALTIES— Cu«<ow#  dutiet-^The  Ctisioms 
Act,  1883,  M.  68,  69,  102,  198,  2^^^— Penalty  for 
undervaluation.']    The  additional  duty  of  fiO  per 


PENALTIES— CofianutfcT. 

cent,  on  the  true  duty,  payable  for  undervalna- 
tion  under  section  102  of  The  CtutovM  Act,  1883, 
is  a  debt  due  to  Her  Majesty  which  is  not  barred 
bj  the  three  year's  prescription  contaiaed  in  sec- 
tion 207,  but  may  be  recovered  at  any  time  in 
a  court  of  competent  jurisdiction.  Qusere^Xs 
such  additional  duty  a  penalty  ?  Thb  Vacdum 
Oil  Company  v.  The  Qubbh     —     —     —    234 

2 The  Patent  Act  (/2.  S.  C.  e.  61)  tec.  37— 

Penalties  against  improper  importation. 1  There 
is  no  express  provision  in  the  statute  impos- 
ing the  penalty  of  forfeiture  for  importing 
into  Canada  the  varions  parts  of  tne  in- 
vention in  respect  of  wnich  the  patent 
was  granted,  much  less  for  importing  one 
of  its  parts.  The  words  of  the  statute  are 
'^  the  invention  for  which  the  patent  ts  graoted," 
And  they  ought  not  to  be  extended  beyond  their 
plain  meaning.  In  administering  the  statnte, 
the  Minister  can  only  apply  the  penalty  to  the 
offence  which  the  statute  forbids.  He  cannot 
apply  it  to  an  attempt  to  evade  the  atatnte.  In 
imposing  penalties  Parliament  must  take  its  own 
measures  to  prevent  evasion,  and  it  would  be 
most  unsafe  to  impose,  in  the  case  of  an  evasion, 
the  heavy  penalty  which  the  law  has  levelled  at 
the  principal  offence,  on  the  theory,  which  mayor 
may  not  be  correct,  that  Parliament  intended 
by  an  equal  penalty  to  forbid  the  doing  of  that 
which  would  be  almost  or  quite  an  equivalent  of 
the  principal  offence.  Tub  Royal  Electric 
Company  of  Canada  v.  The  Edison  Electric 
Light  Company       —       —       —       —      676 

PERfiilT — Permit  to  cut  timber  on  territory  in 
dispute  between  Canada  and  the  Province  of 
Ontario — Implied  warranty  of  titU       —        202 

Se9  Crown  Domain  2. 

PETITION  OP  mOWr— Petition  qf  Right— In- 
dian Reserve  Lands — Conditional  sale — Waiver. 

67 

See  Sals  1 . 

2 Petition  qf  Right — Demurrer — Injury  to  pro- 
perty resulting  from  negligence  oj  crown's  servants 
on  a  public  work — Crown's  liability  there/or — 50- 
51  Vice.  16*.  IQiji)-- Interpretation       —     5>5£ 

See  Demurrer  2. 

3 Petition  of  Right — Demurrer — Personal  in- 
juries received  on  a  public  work — Negligence  of 
crown^s  servants — Liability  qf  crown  therefor -21JS 

See  Demurrer  3. 

4 Petition  of  right — Damages  to  property  from 

Government  railway-— The  Gfovemment  Railways 
Aety  1881,  s.  21 — Suppliant^ s  acquiescence  in  con- 
struction of  culverts  causing  it^'ury,  effect  of^ 
Negligence  ofcrovnCs  servant* — EatoppeJ  —  285 

See  Crown,  Liability  of  4. 

5 Petition    of  right — Ir^ury  to   property   on 

Government  railway — Negligence  of  crown  s  ser- 
vant—R.S.C  e.  38,  s.  23—50-61  Vic.  c.  16,  t. 
16  (c.)      —    —    —    —    —    —    —     —     300 

See  Crown,  Liability  op  6. 
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6^— Petition  of  riaht — Injury  to  person  on  a 
public  work — Negligence  of  crown^s  servant — 
Brakesman^  9  duty  in  putting  children  off  ear  when 
tre^pateere— Damages     —     —    —    —    —    828 

See  Grown,  Liability  of  7. 

7 Petition  of  right— Contract — Construction — 

Implied  promise— Ae(tch  thereof     —      —    374 

See  Contract,  Gonbtbdction  of  2. 

8 Petition  of  right — If^juru  received  on  Oovem- 

meni  railway —Negligence —  Order  for  particulars — 
Practice     —    —    —    —    —    —    —.    —    881 

See  Practice  3. 

9— Petition  of  right — Contract  to  carry  mails — 
Estoppel     —    —    —    —    —    —    —    —    386 

See  Estoppel  4. 

m— Petition  of  right — Contract  for  construction  of 
a  public  work — Delay  in  exercising  crown^s  right 
to  inspect  materials — Independent  promise  by 
crown's  servant,  effect  of— The  Government  Rail- 
way's Act,  1881      —    —    —    —    —    —     403 

See  Contract  6. 

11^— Intercolonial  Railway — Petition  of  right — 
Tort — Demurrer — Acts  authorized  by  stcUute — 
Proper  remedy  for  damages  arising  therefrom — 
31  Vic.  c.  13,  s.  l^— Official  Arbitrators    —    433 

See  Demurrer  4. 

12 Petition  of  right— Property  belonging  to 

Dominion  qf  Canada  assessed  for  municipal  pur- 
poses—Liability    —    —    —    —    —    —    460 

See  Municipal  Taxes. 

PBACTICB — Rule  of  court  respecting  claims 
pending  before  Official  Arbitrators  when  the  Ex- 
chequer  Court  Act  came  into  force — Report  by  two 
of  tlie  Arbitrators  where  claim  referred  to  them 
generally— Practice.'^  By  a  rule  of  court  made 
on  7th  March,  1888,  it  was  ordered  that,  unless 
it  was  otherwise  specially  ordered,  any  matter 
pending  before  the  Official  Arbitrators  when 
The  Exchequer  Court  Act  (60-51  Vic  c.  16)  came 
into  force  that  had  been  heard  or  partly  heard 
by  such  Arbitrators  should  be  continued  before 
them  as  Official  Referees,  and  that  their  report 
thereon  should  be  made  to  the  court  in  like 
manner  as  if  such  matter  had  been  referred  to 
them  by  the  court  under  the  2tfth  section  of  the 
said  Act.  Prior  to  the  making  of  this  rule  a 
claim  had  been  referred  by  the  Minister  of  Rail- 
ways and  Oanals  to  the  Official  Arbitrators  for 
investigation  and  award.  The  claim,  however, 
was  proceeded  with  and  heard  before  two  of 
such  Arbitrators  only,  and  a  report  thereon  in 
favour  of  the  claimant  was  made  by  them  to  the 
court.  On  motion  by  claimant  for  judgment  on 
such  report,— //cW  .—-That  the  hearing  of  the 
claim  by  two  of  the  Official  Arbitratora  was  not 
a  hearing  within  the  meaning  of  the  rule,  and 
that  judgment  could  not  be  entered  on  the  re- 
port.   Rioux  v.  Thb  Queen    —    —    —    —    01 


V^AOncm— Continued. 

1— Interference  with  public  right  of  navigation — 
Injunction  to  restrain — Jurisdiction  of  ^chequer 
Court.]  An  information  at  the  suit  of  the  At- 
torney-General to  obtain  an  injonction  to  res- 
train defendant  from  doing  acts  that  interfere 
with  and  tend  to  destroy  the  navigation  of  a 
public  harbour  is  a  civil  and  not  a  criminal  pro- 
ceeding, and  the  Exchequer  Court  has  concur- 
rent original  jurisdiction  over  the  same  under 
50-61  Yic.  c.  16  s.  17  (d).    The  Queen  v.  Fisher 

366 

S'— Petition  of  Right — Injury  received  on  Govern- 
ment railway  —  Negligence — Order  for  particulars — 
Practice.]  Where  in  his  petition  the  suppliant 
alleged  in  general  terms  tliat  the  injuries  he  re- 
ceived in  an  accident  on  a  Government  railway 
in  the  Province  of  Quebec  resulted  from  the 
negligence  of  the  servants  of  the  crown  in 
charge  of  the  train,  and  from  defects  in  the 
construction  of  the  railway,  an  order  was  made 
for  the  delivery  to  the  respondent  of  particulars 
of  such  negligence  and  defects.  Dusi  v.  The 
Queen     —    —    —    —     —    —     —    —     38i 

See  Costs  1, 2. 

4 Petition  of  Right —  Trespass  by  servants  of 

the  crown — Acts  authorized  by  statute — Proper 
remedy  for  damages  arising  therefrom— 31  Vic.  c. 
\3 J  s.  l^— Official  Arbitrators         —        —    483 

See  Official  Arbitrators  5. 

PBEROQATIVB8 . 

See  Crown's  Rights. 

PRESCRIPTION— T'A*  Customs  Act  o/1883,  sec. 
102 — Action  for  recovery  of  additional  duty  pay- 
able for  undervaluation — Prescription.]  ifhe  ad- 
ditional duty  of  50  per  cent,  on  the  true  duty, 
payable  for  undervaluation  under  section  162  of 
The  Customs  Act,  1883,  is  a  debt  due  to  Her 
Majesty  which  is  not  barred  by  the  three  years' 
prescription  contained  in  section  207,  but  may 
be  recovered  at  any  time  in  a  court  of  competent 
jurisdiction.  The  Vacuum  Oil  Co.  v.  The 
Queen         —       —       ——       —       234 

PRINCIPAL  AND  KQiBNI— Customs  law— 
—  Goods  imported  into  Cqfiada — Misrepresentation 
as  to  value  for  duty  innocently  made  by  importers^ 
aaent — Facts  material  to  the  ascertainment  of  the 
the  true  value  of  goods  for  duty  within  the  know- 
ledge of  importers  and  not  communicated  to  their 
agent — Effect  of  agents'  misrepresentation  in  res- 
pect of  costs.]  Costs  were  refused  to  successful 
claimants  where  there  had  been  a  misrepresen- 
tation innocently  made  by  their  agent,  to  whom 
they  had  not  communicated  facts  within  their 
knowledge.    Smith,  et  al.  v.  The  Queen  —  417 

PROFITS — Expropriation  by  the  crown — Taking 
of  unfinished  wharf— Loss  qf  builder's  profit — 
Compensation     —    —    —    —    —    —    —    94 

See  Value,  Basis  of. 

PR08PBOTIVB    CAPABILITIES  o/j»ro/>tfWy. 
See  Valuation  of  Propbrtt  5,  6. 


642 


INDEX. 


[Ex.  C.  R.  Vol.  II. 


PB08PECTIVB  DAM^QBS. 

See  Damages,  Probpbctive. 

PEOSPBOTIVB  VALUE. 

See  Valuation  of  Pbopbrty  6,  6. 

PROVINCIAL  LBQISLATUBBS. 

See  Federal  and  Provincial  Riuhtb. 

PROVINCIAL  RIGHTS. 

See  Federal  and  Pboyincial  Rights. 

PUBLIC  WGRK^Petition  of  riff  hi— Demurrer— 
Injury  to  property  resulting  from  neffligence  of 
crown  9  servant  on  public  work — Crown^  8  liability 
therefor — 60-61  Vic,  c.  16, «.  16  {c)—Interpreta^ 
tion     —    —    —    —    —    —    —    —    —    252 

See  Negligence  1. 
■Petition  of  right — Demurrer — Personal  in- 


juries  received  on  public  work — Negligence  of 
crown's  servant — Liability  of  crown  therefor    273 

See  Negligence  2. 

3 Injury  to  person  on  a  public  work — Negli' 

gence  of  crown^s  servant — Brakesman's  duty    in 
putting     children    off     car    when     trespassers — 
Damages         —        —        —        —        —      328 
See  Negligence  6. 

4 Injurious  affection  of  property  by  construc- 
tion of  public  work — Obstruction  of  access — Right 
to  compensation —  Waiver       —    —    —    —    367 

See  Injurious  Affection  2. 

5  — Contract  for  construction  of  public  work — 
Action  arising  out  of  crown' s  delay    —    —    408 

See  Contracts  6. 

6 Injury  to  person  or  property  on  Government 

railway. 

See  Railway  1,  2,  3.  4. 

7 Damages  arising  from  construction  of 

See  Railway,  Construction  of. 
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-Damages  arising  from  user  of. 
See  Railway,  Qpekation  of. 

QUEBEC  hAW^Similarity  of  the  law  of  Eng- 
land and  the  Province  of  Quebec  respecting  the 
doctrine  of  dedication  or  destination      —      —    1 

See  Dedication. 

QUEBEC,  PROVINCE  OF— Obligation  to  main- 
tain boundary-ditches  between  farms  crossed  by 
the  Intercolonial  Railway  in  the  Province  of 
Quebec     —     —     —     —    —    —    —    —    396 

See  Boundary  Ditches  1,  2. 

RAILWAY — Damages  to  property  on  Oovern- 
ment  railway — The  Oovprntnent  Railways  Act, 
IHgl,  *.  27 — Claimants  acffuicscence  in  construction 
of  culverts^  effect  of -Negligence  of  crown^s  ser- 
vants     —      —      —    —    —    —    —    —      285 

See  Negligence  3. 


RAnsWAY^Continued, 

2  Injury  to  property  on  a  Government  railway 
— Negligence  of  servant  of  the  crown — R.S.C.  c. 
38,  s.  23—60-61  Vic.  c.  16  s.  16  (c.)      —      300 

See  Negligence  6. 

3 Injury  to  person  on  Government  railway— 

Negligence  of  servant  of  the  crown — Brakesman's 
duty  in  putting  children  off  car  when  trespassers — 
Damages    —    —    —    —    —    —    —    —    328 

See  Negligence  6. 

4 Petition  of  Riaht — Injury  received  on  Gov- 
ernment railway —Negligence — Order  forpariieu- 
Lars  -  Practice     —     —     —    —    —     —     381 

See  Negligence  7. 

b— Contract  for  construction  of  a  railway  bridge 
— Delay  in  exercising  crown!  s  rights  to  inspect 
materials^Independent  promise  by  crown's  ser- 
vant f   effect  of— The   Government  Railways  Act. 
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See  Contract  6. 

—  Crown,  Liability  of. 

—  Damages. 

—  Negligence. 

—  Public  Work. 

—  Railway,  Constrcctioh  of. 

—  Railway,  Operation  of. 

RAILWAY,  CONSTRUCTION  OF— Damages 
arising  from.']  Where  lands  are  taken  aod 
others  held  therewith  injuriously  affected,  the 
measure  of  compeiisation  is  the  depreciation  in 
value  of  the  premises  damaj^ed  assessed  not  only 
with  reference  to  the  damage  occasioned  by  the 
construction  of  the  authorized  works,  but  also 
with  reference  to  the  loss  which  may  probably 
result  from  the  nature  of  the  user.  The  Straits 
OF  Canseau  Marine  Railway  Company  o.  The 
Queen     —     —    —    —    —    —     —    —    113 

2 Ityurious  affection  of  land — Construction  of  a 

railway  siding  on  a  sidewalk  contiauous  to  such 
land — Measure  of  damages.]  Where  lands 
are  injuriously  affected,  no  part  thereof  being 
taken,  the  owners  are  not  entitled  to  compensa- 
tion under  The  Government  Railways  Acty  1881, 
unless  the  injury  (1)  is  occasionea  by  an  act 
made  lawful  by  the  statutory  Dowers  exercised, 
(2)  is  such  an  injury  as  would  nave  sustained  an 
action  but  for  such  statutory  powers,  and  (3)  is 
an  injury  to  lands  or  some  right  or  interest 
therein,  and  not  a  personal  injury  or  an  injury 
to  traae.  (2.)  The  construction  of  a  railway 
siding  along  the  sidewalk  contiguous  to  lands 
whereby  access  to  such  lands  is  interfered  with, 
and  the  frontage  of  the  property  destroyed  for 
the  uses  for  which  it  is  held  (in  tnis  case  for  sale 
in  building  lots),  is  such  an  injury  thereto  as 
will  entitle  the  owner  to  compensation.  Qusere  : 
Whether  the  rule  that  compensation  in  cases  of 
injurious  affection  only  must  be  confined  to 
such  damages  as  arise  from  the  construction  of 
the  authorized  works,  and  must  not  be  extended 
to  those  resulting  from  the  user  of  such  works,  is 
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RAILWAY,  OON8TRUCTION  OV- Continued. 

applicable  to  cases  arisin^^ under  The  Govern- 
ment Railways  Act,  1881?  The  Qdbbr  v.  Barby, 
etal.     —*—-.     —     —     ——     —     383 

2-—~If^uriou9  affection  of  property  by  construc- 
tion of  public  work — Obstruction  of  access — Riffht 
to  compensation     —     —     —     —    —    —    357 

See  Acciss  2. 

RAILWAY,  OPERATION  GF— Property  injuria 
ously  affected  by  railway — Expropriation — Conr 
struction  and  user— Rule  of  compensation — The 
Government  Railways  Act^  1881  —  —  —  11 
See  Valuation  of  Property  1. 

2 Damages  from  operation  of  railway — Expro- 

priation — Depreciation  in  value  of  land  to  owner — 
Market  value.]  Quare,  whether  the  rule  that  com- 
pensation in  cases  of  injurious  affection  only 
must  be  confined  to  such  damages  as  arise  from 
the  construction  of  the  authorized  works,  and 
must  not  bf*  extended  to  those  resulting  from 
the  user  of  such  works,  is  applicable  to  cases 
arising  under  The  Government  Railways  Act^ 
1881  ?    The  Queen  v.  Barky,  etal.   —    -^  -333 

RAILWAY,  DRAINS  AND  DITOHBS— /ntor- 
colonial  Railway.'^  The  crown  is  not  under  any 
obligation  to  maintain  drains  xtT  back-ditches 
constructed,  under  t2  Vic.  c.  13,  s.  4.  Bbrtrand 
V.  The  Qdekn       —    —    —    ___-__      286 

See  Boundary  Ditches. 

RAILWAY,  lAABINE^Efeet  to    be  given   to 
fact  of  sparks  from  passing  locomotives  prevent- 
ing snips  from  using  marine  railways.]     —     113 

See  Fire. 

RAILWAY   SmiNQ. 

See  Siding. 

REGISTRATION— 7Vai«-wwirA—/47»t<«<i  assign- 
ment of— Cancellation  of  registration  in  favour  of 
prior  assignee  under  unlimited  assignment — R.S.  (J. 
c.  63,  s.  ll.j  Where  respondents  had  obtained 
the  exclusive  right  to  use  a  certain  trade-mark 
in  the  Dominion  of  Canada  only,  and  had  regis- 
tered the  same,  and  claimants  subsequently 
applied  to  register  it  as  assignees  under  an  un- 
limited assignment  thereof  made  before  the  date 
of  the  instrument  under  which  respondents 
claimed  title,  the  prior  registration  was  can- 
celled. The  J.  P.  Bush  Manufacturing  Go.  v. 
Hansom,  etal.         —       —       —       —       557 

2 Trade-mark — First  use — Cancellation  of  re- 
gistration in  favour  of  prior  transferee— The  Trade 
Mark  and  Design  Act  (R.S.C  e.  63)  sec.  11.]  First 
use  is  the  prime  essential  of  a  trade-mark^  and  a 
transferee  must,  at  his  peril,  be  sure  of  his  title. 
(2.)  In  the  year  1885,  the  respondents,  by  their 
corporate  title,  registered  a  trade-mark,  con- 
sisting of  a  label  with  the  name  '^  Snow  Flake 
Baking  Powder  "  printed  thereon,  in  the  De- 
partment of  Agriculture.  Some  four  years 
after  such  registration  by  respondents,  the 
claimant  applied  to  register  the  word-symbol 
^'  Snow  Flake"  as  a  trade-mark  for  the  same 


RBGISTRATION— (7on(mtM(2. 

class  of  merchandise, — stating  that  he  knew  of 
the  respondents'  registration,  and  alleging  that 
it  was  invalid  by  reason  of  prior  use  by  him  and 
his  predecessors  in  title.  The  eridence  sus- 
tained the  claimant's  allegations.  Ileldf  that 
the  word-symbol  in  question  had  become  the 
specific  trade-mark  of  the  claimant  by  virtue  of 
first  use,  and  that  the  registration  by  respon- 
dents must  be  cancelled.  Ghoff  v.  The  Snow 
Drift  Baking  Powder  Oomfany     —     —    568 

REVENUE. 

See  Customs  Laws  and  Duties. 

REVENUE,  INLAND— ^A«  Liquor  License  Act, 
1883 — Salaries  of  license  inspectors — Approval 
thereof  by  Governor- in-Counctl — Position  of  a 
Minister  of  the  Crown  with  regard  to  exercising 
such  approval   —    —    —    —    —    —    —    293 

See  Minister  of  the  Grown. 

RULE  OF  COURT  respecting  claims  pending 
before  Official  Arbitrators  when  The  Exchequer 
Cfourt  Act  (50-51  Vic.  c.  16)  came  into  force  —  01 

See  Official  Arbitrators  1. 

SALE — Petition  of  Right— Indian  Reserve  Lands 
— Conditional  sate — Waiver.]  Suppliant  pur- 
chased from  the  crown  a  parcel  of  land,  forming 
part  of  an  Indian  Reserve,  subject  to  the  condi- 
tion that  unless  he  erected  certain  manufactur- 
ing works  thereon  within  a  given  time  be  would 
forfeit  all  rights  under  the  sale.  A  portion  of 
the  purchase  monov  was  i)aid  down.  Some  time 
after  the  expiry  of  the  time  wherein  suppliant 
was  bound  to  erect  the  works  but  had  not  done 
•o,  the  crown,  through  a  duly  authorized  officer, 
accepted  and  received  the  balance  of  the  pur- 
chase money  from  him, — such  officer  stating, 
however,  that  the  sale  would  not  be  complete 
until  the  condition  upon  which  it  was  made  was 
complied  with.  On  petition  praying  for  a  decla- 
ration by  the  court  that  suppliant  was  entitled 
to  letters-patent  for  said  land.  Held  (1).  That 
the  acceptance  of  the  balance  of  the  purchase 
money,  under  the  circumstances,  constituted  a 
waiver  of  the  condition  in  respect  of  the  time 
within  which  it  was  to  be  performed,  but  not  of 
the  condition  itself;  and  that  inasmuch  as  the 
suppliant  had  not  (performed  such  a  condition, 
he  was  not  entitled  to  the  relief  prayed  for. 
Clarke  v.  The  Queen  (1  Ex.  0.  R.  182),  The 
Canada  Central  Railway  Company  v.  The  Queen 
(20  Grant  273)  referred  to.  Peterson  v.  The 
Queen    —    —    —    —     —     —     —     —     67 

2 Crown  domain—  Territory  in  dispute  between 

Dominion  of  Canada  and  Province  of  Ontario— 
Permit  to  cut  timber — Implied  warranty  of  title- 
Sale  of  chattels— Breach  of  contract  to  issuelicense — 
Damages.]  A  permit,  issuedunder  the  authority 
of  the  Minister  of  the  Interior,  under  which  the 
purchaser  has  the  rijy^ht  within  a  year  to  cut 
from  the  crown  domain  a  million  feet  of  lumber, 
is  a  contract  for  the  sale  of  personal  chattels, 
and  such  a  sale  ordinarily  implies  a  warranty  of 
title  on  the  part  of  the  vendor ;  but  if  it  appears 
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SALE—  Continued. 

from  the  facts  and  circamstances  that  the  vendor 
did  not  intend  to  assert  ownership,  but  only  to 
transfer  such  interest  as  he  had  in  the  thing  sold, 
there  is  no  warranty.  (2.^  The  Government  of 
Canada  by  order-in-council  authorized  the  issue 
of  the  usual  license  to  the  plaintiff  company  to 
cut  timber  upon  the  crown  domain,  unon  cer- 
tain conditions  therein  mentioned.  The  com- 
pany did  not  comply  with  such  conditions,  but 
before  the  expiry  of  the  year  during  which  such 
license  might  have  been  taken  out,  proceeding 
were  commenced  by  the  Government  of  Ontario 
against  the  company  under  which  it  was  claimed 
that  the  title  to  the  lands  covered  by  the  license 
was  vested  in  the  crown  for  the  use  of  the  Pro- 
vince of  Ontario,  and  that  contention  was  ulti- 
mately sustained  by  the  court  of  last  resort. 
Jleld.  that  there  was  a  failure  of  consideration 
whicn  entitled  the  company  to  recover  the 
ground  rent  paid  in  advance  on  the  Govern- 
ment's promise  to  issue  such  license.  Qu«re: 
Will  an  action  by  petition  or  on  refoivnce  lie  in 
the  Exchequer  Court  against  the  crown  for  un- 
liquidated damages  for  breach  of  warranty  im- 
plied in  a  sale  of  personal  chattels?  Tin  Saint 
Catuarinbs  Milling  aNo  Lttmbeb  Company  v. 
Thb  Queen         —         —         —         —         202 

3 Patent— Manufacture  of  vatented  articles — 

Refusal  to  sell  except  uvon  conditions — Efeet  of— 
35'  Vic.  c.  26,  «.  28— 38  Vic.  c  14,  i.  2—IhterrPTeta- 
tion.'\  Upon  application  being  made  to  the  re- 
spondents to  purchajie  a  number  of  their  tele- 
pnones  for  private  purposes  they  refused  to 
sell  the  same,  accompanying  such  refusal  by 
the  statement  :  "  We  do  not  sell  telephones, 
but  we  rent  them."  Ileld^  that  the  respondents 
had  thereby  afforded  a  good'ground  for  for- 
feiture of  their  patent.  The  Toronto  Tklbphonb 
Manufacturing  Co.  v.  The  Bkll  Telephone  Co. 

[496 

4 The  Patent  Act  (R.S.C  c  16)  a.  dl—When 

patentee  Justified  in  imposing  limitation  on  sale  of 
patented  invention. ^yfnuTQ  tlie  article  patented 
IS  of  delicate  and  skilful  manufacture,  and  one 
from  which  the  patentee  can  only  reap  the  re- 
ward of  his  labor  and  expenditure  through  its 
being  esteemed  successful  by  the  public,  it  is 
reasonable  for  him,  at  a  time  when  public 
opinion  with  respect  to  it  is  in  suspense,  to  de- 
cline to  sell  his  invention  unconditionally  to 
those,  who,  by  unsuitable  use,  would  fail 
to  derive  benefit  from  it  themselves,  and 
would  create  an  impression  in  the  public  mind 
that  the  invention  was  a  failure.  If,  upon  ap- 
plication made  to  him  for  the  purchase  of  his 
invention,  he  imposes  a  limitation  in  respect  of 
its  use,  he  ought  not  to  be  held  to  have  therebv 
forfeited  his  patent  unless  it  appear  that  such 
limitation  is  imposed  for  the  purpose  of  evad* 
ing  compliance  with  the  provisions  of  the  sta- 
tute which  require  him  to  sell  the  patented 
invention  at  a  reasonable  price.  The  Royal 
Electric  Company  of  Canada  v.  Tub  Edison 
Elbctbic  Light  Company  —       —        576 

See  Patents  of  Invention. 


SERVANT  OP  CROWN— Z/ia6tf%  of  crown  for 
tortious  acts  of. 

See  Crown's  Sbrvant. 

SBTTLBMBNT  OP  CLAIM— 0/f<rr  oftettUmenl 
prior  to  action  brought — Efect  of  in  assessing 
damaffes.']  Where  claimant,  for  the  purpose  of 
effecting  a  settlement  without  litigation,  bad 
offered  to  settle  his  claim  for  a  sum  very  much 
below  that  demanded  in  his  pleadings,  the 
court,  while  declining  to  limit  toe  damages  to 
the  amount  of  such  offer,  relied  upon  it  as  a  suf- 
ficient ground  for  not  adopting  toe  extravagant 
estimates,  made  by  claimant's  witnesses.  Fal- 
coner, et  al,  V.  Thi  Quben  —      —        —       82 

SIDINO  — /f^'urtotM  affection  of  land— Con- 
struction of  a  railway  siding  on  a  sidewalk 
contiguous  thereto  — Measure  of  damages.'^  The 
construction  of  a  railway  siding  along  the 
sidewalk  contiguous  to  lands  whereby  ac- 
cess to  such  lands  is  interfered  with,  and  Uie 
frontage  of  the  property  destroyed  for  the  uses 
for  which  it  is  oeld  (in  this  case  for  sale  in 
building  lots)  is  such  an  injury  thereto  as  will 
entitle  the  owner  to  compensation.  Qutert : 
Whether  the  rule  that  compensation  in  cases  of 
injurious  affection  only  must  be  confined  to  such 
damages  as  arise  from  the  construction  of  the 
authorized  works,  and  must  not  be  extended  to 
those  resulting  from  the  user  of  such  works,  is 
applicable  to  cases  under  The  Government  Rail- 
ways Actj  1881  ?    Thb  Quben  v.  Babry,  ei  al.  333 

SPBCIPIC  PEBPORMANCE— ^x;)ro^nVin'on  of 
land — R.  S.  C.  e.  39 — Agreement  to  accept  a  eer- 
tain  sum  as  compensation— Speci^c  performance.} 
Defendants  entered  into  a  written  agreement  to 
sell  and  convey  to  the  crown,  by  a  good  and 
sufficient  deed,  a  certain  quantity  of  land,  re- 
quired for  the  purposes  of  the  Cape  Breton 
Railway,  for  the  sum  of  $1,250.  At  the  date  of 
such  agreement  the  centre  line  of  the  railway 
had  been  staked  off  through  the  defendants' 
property,  and  they  were  fully  aware  of  the  loca- 
tion of  the  right  of  way  and  the  quantity  of 
land  to  be  taken  from  them  for  such  purposes. 
Thereafter,  and  within  one  year  from  the  date 
of  such  agreement,  the  land  in  dispute  was  set 
out  and  ascertained,  and  a  plan  and  descriptioa 
thereof  duly  deposited  of  record,  in  pursuance 
of  the  provisions  of  R.  S.  C.  c.  39.  Upon  the 
defendants  refusing  to  carry  out  their  agreement 
on  the  ground  that  the  damages  were  greater 
than  they  anticipated,  and  the  matter  being 
brought  into  court  on  the  information  of  the 
Attorney-General,  the  court  assessed  the  dam- 
ages at  the  sum  so  agreed  upon.  Qussre:  Is  the 
crown  in  such  a  case  entitled  to  specific  per- 
formance?   The  Queen  u.  McKenzie,  et  al.    198 

STATUTES— 18  Vic.  {Prov.  Can.)  c.  100  s.  41 
«-«.  9 — The  Government  Railways  Act^  1881,  (44 
Vic.  c.  25)         —        —         —        —         —        1 

See  Dedication. 

2 44  Vic.  c.  25  s.  16— iZ.  S.  C.  c.  40  s.  16—60-51 

Vic.  c.  16 «.  31  —         —        —        —        36 

See  Advantage  1. 
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STAT  UTJSS—  Continued . 

3 The  Dominion  Elections  Act,  l%l4r— The  In- 
terpretation Act  {R.  S,  C.  e.  1)  8.  1  «-«.  46—49 

See  CoHTBACT  2. 


The  Tariff  Act  of  1886         —         — 
See  GoBTOMs  Laws  and  Duties  1. 


64 


5 60-61  Vic.  e.  17  :  62  Vic.  c.  38,  «.  3.     —    82 

See  Grosbinqb,  Railway  3. 

6 53    Vic.    c.    U—The     Tariff  Act    of  1886, 

iteJiiYSl        —  _        -.        —        —        126 

Sec  Customs  Laws  and  Duties  2. 

7 60-61  Vic.  c.  16  a.  31  —  —         149 

See  Adyantaqs  3. 

8 60-61  Vic.  c.  27  —  —  169 

See  Statutes,  Constkuction  or  2. 

9 34  Vie.  {P.  E.  /.)  c.  4         —         —         194 

See  Statutes,  Conbtrugtiom  op  3. 

10 R.  S.  C.  c.3d         —        —         —        198 

See  Spbgipig  Pekfurmamcs. 


11- 
207 


12- 


The  Customs  Act,  1883,  ss.  68,  69, 102,  198, 
—        —        _        —        __        234 

See  Customs  Laws  and  Duties  3. 
The  Manitoba  Act  33  Vic.  c  3  s.   32  s-s.  4 


and3S  Vic.  c.  62  s.  1-/2.  S.  C.  e.  64,  s.  67.    246 
See  Land-Patent  1. 


13-^ — 60-51  Vic.  c.  16,  s.  16  (c) 


—        252 


14 62  Vic.  c.  13  «.  4      —        —        —        286 

See  Negligence  3. 

15_/2.  S.  C.  c.  38  8.  23  —         —         300 

See  Negligence  6. 

16 53  Vic.  c.  14—/?.  S.  C  c.  63  «.  12  —      304 

See  Trade-Mark  1. 

17 50^1  Vic.  c.  16,  s.  17  (rf.)    —        —     366 

See  Federal  and  Provincial  Rights  2. 


18 43  Vic.c.%  —  —  —  391 

See  Damages,  Prospective. 

19 31   Vic.  c.  13  (^The  Intercolonial  Railway 

Act)  sec.  14     ^      —        —        —        —        433 
See  Tort. 

20 35  Vic.  c.  26,  s.  28—38  Vic.  c.  14.  s.  2  465 

See  Patents  of  Invention  1. 

21 The  Patent  Act  {R.S.C.  c.  61)  s.  37      652 

See  Patents  of  Invention  6. 

22 The  Trade-Mark  and  Design  Act-i^R.SC. 

c.  63,)«.  11  —  —  —         —        557 

See  Trade-Mark  2. 
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ErTATUTBS,  OONSTRUOTION  OF— Dominion 
Elections  Act,  1874 — Interpretation  Act  {R.  S.  C. 
c.  1  «.  7  8-8.  46).]  The  crown  is  not  bound  by 
sections  100  and  122  of  The  Dominion  Elections 
Act,  1874.  (2.)  The  46th  clause  of  the  7th  sec- 
tion of  The  Interpretation  Act,  (R.  8.  0.  c.  1) 
whereby  it  is  provided  that  no  provision  or  enact- 
ment in  anj  Act  shall  affect  in  anv  manner  or 
way  whatsoever  the  rifi^hts  of  Her  Majesty,  Her 
Heirs  or  Successors,  unless  it  is  expressly  stated 
therein  that  Her  Majesty  shall  be  bound  thereby, 
is  not  limited  or  Qualified  by  any  exception  such 
as  that  mentioned  in  The  Magdalen  College  Case 
(11  Rep.  706),  "  that  the  King  is  impliedly  bound 
'*  by  statutes  passed  for  the  general  good  * 

'*        •  •  or  to  prevent  fraud,  injury, 

'*  or  wrong."   The  Queen  v.  Pouliot,  «<  a/.    49 

2 Expropriation  of  a  railway  by  the  crown — 

Special  Act  therefor f  60-51  Vic.  0.21 — Construction 
— ^^  Present  value  of  work  done'^ -^Allowance  for 
capital  expended  in  railway."}    The  plaintiff  com- 

Bany  baa  entered  into  an  agreement  with  the 
dominion  Government  to  construct,  in  consider- 
ation of  a  certain  subsidy  per  mile,  a  line  of  rail- 
way between  Oxford  ana  New  Glasgow,  N.S. 
They  entered  upon  the  construction  oi  the  rail- 
way, but  when  it  was  partially  completed  aban- 
doned active  work  upon  it  ror  lack  of  .funds. 
The  Government,  having  previously  obtained 
from  Parliament  authority  to  pay  all  claims 
standing  against  the  company  on  account  of 
their  partial  construction  of  the  line  and  to  set 
the  same  off  against  the  company's  subsidy,  was 
empowered  by  50-51  Vic.  c.  27  s.  1  to  acquire 
''  by  purchase,  surrender  or  expropriation  the 
works  constructed  and  property  owned  by  the 
said  company  "  paying  therefor  the  amount  ad- 
judged by  the  court  ** for  the  present  value  of 
the  work  done  on  the  said  line  of  railway  by  the 
said  company."  Held,  that  the  statute  contem- 
plated the  taking  of  all  the  works  constructed 
by  the  company  and  not  a  portion  thereof,  and 
where  a  portion  only  was  taken  compensation 
should  be  assessed  in  respect  of  the  total  value 
of  the  works.  (2.)  That  the  words  ^*  present 
value  of  the  work  done"  as  contained  in  section 
1  of  the  said  Act,  should,  in  view  of  the  pre- 
amble and  surrounding  circumstances,  be  con- 
strued to  mean  the  value  of  the  works  construct- 
ed and  the  property  owued  by  the  company 
at  the  time  of  the  passing  of  the  Act.  (3.)  That 
the  word  "  value"  as  used  in  the  Act  must  be 
taken  to  mean  the  value  of  the  property  to  the 
company  and  not  to  the  Government;  and  that 
comiieasatiou  for  the  taking  should  be  assessed 
at  the  fair  value  of  propertv  at  the  time  contem- 
plated by  the  Act.  (4.)  The  companv  were  in 
possession  of  a  right  of  way  that  had  been  ac- 
quired by  proceedings  taken  under  certain  pro- 
vincial statutes  not  applicable  to  the  case,  and 
for  which  the  County  Councils  of  Cumberland 
and  Colchester  had,  in  aid  of  the  company's 
undertaking,  paid  the  proprietors  whose  lands 
were  situated  in  such  counties.  Held,  that  the 
company  were  entitled  to  compensation  therefor. 
(5.)  That  the  company^  were  entitled  to  an  allow- 
ance for  the  use  or  capital  expended  in  the  enter- 
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STATUTES,  OONSTBUOnON  OF-^  Continued. 
Thb  Montrkal  and  Europbah  Short  Lime 


pnse 


RAILWAY  Company  v.  The  Qcbbn        — 


159 


3 Fxpropriation  of  lands  for  P.F.I.  Railway 

—34  Vie.  {F.F.I.)  e.  A^Construetion  of— Effect 
of  non-entrv  of  ComnUtsioners  on  land  taken."} 
Under  an  Act  of  the  Legislature  of  Prince  Ed- 
ward Island  (34  Vic.  c.  4,  s.  13)  the  Oommis- 
sionerg  who  had  charge  of  the  construction  of 
the  Prince  Edward  Island  Railway  were  au- 
thorized to  enter  upon  and  take  possession  of 
any  lands  required  tor  the  tracks  of  the  railway, 
and  to  the  end  that  such  taking  should  operate 
as  a  dedication  to  the  public  of  such  lands,  they 
were  required  to  lay  ofif  the  same  by  metes  and 
bounds  and  record  a  description  and  plan  there- 
of in  the  office  of  the  Registrar  of  Deeds  and 
Keeper  of  Plans  for  the  Island.  By  arrange- 
ment between  the  Commissioners  and  the 
defendant  the  boundary  line  between  the  rail- 
way and  the  latter* s  premises  was  deflected  from 
the  course  originally  intended,  so  that  the  same 
might  not  interfere  with  his  buildinffs,  and  the 
land  damages  were  paid  and  boundary  fences 
erected  and  maintained  in  accordance  with  such 
arrangement.  Commissioners  subsequently  ap- 
pointed recorded  in  the  oflace  of  such  Registrar 
a  description  and  plan  which  covered  the  land 
that  their  predecessors  had  by  arrangement  left 
in  possession  of  the  defendant,  but  they  never 
laid  oflf  the  same  by  metes  and  bounds,  nor  were 
in  possession  thereof.  Held^  that  they  had 
not  complied  with  the  statute,  and  that  the 
crown  had  not  acquired  title  to  such  land. 
SiGSWORTH  V.  The  Qubbn  —       —       194 

4 The  Patent    Act  {R.S.C.  c.  61)  sec.   37— 

Penalties  against  improper  importation — Price  of 
invention  to  pur  chasers. 1  In  imposing  penalties 
Parliament  must  take  its  own  measures  to  pre- 
vent evasion,  and  it  would  be  most  unsafe  to 
impose  in  the  case  of  an  evasion,  the  heavy 
penalty  which  the  law  has  levelled  at  the 
principal  offence,  on  the  theorv,  which  may 
or  may  not  be  correct,  that  Parliament  in- 
tended by  an  equal  penalty  to  forbid  the  doing 
of  that  which  would  be  almost  or  quite  an 
equivalent  of  the  principal  oflFence.  (2.)  In  re- 
lation to  the  provisions  of  section  37  of  The 
Patent  Act  touching  the  price  of  the  patented 
invention  to  purchasers,  it  would  appear  that 
the  evil  the  statute  was  principally  intended 
to  prevent  is  the  exaction  of  exorbitant  prices 
under  the  monopoly  secured  by  the  patent.  The 
Royal  Electric  Company  of  Canada  v.  Thb 
Edison  Electric  Light  Company        —       576 

6 Customs  duties—Tariff  Act  {IBSey— Schedule 

''C'-^'' Shaped''  lumber    —     —         —        64 

See  Customs  Laws  and  Duties  1. 

6 Customs  duties — Teas  in  transit  through  the 

United  States  to   Canadar-52  Vic.  c.   H— Tariff 
Act  (1886),  item  *181— Construction  of      —      126 
See  Customs  Laws  and  Ddtibs  2. 


STATUTBSjOONSTRUCrriON  OF—Continued. 

7 Customs  law— Dutiable  goods —Market  value 

-Penalties    —        —       —        —        —      234 

See  Customs  Laws  amd  Duties  3. 

8 The  Customs  Act  R.S.C  c  32,  «.  58,  69, 

65  ;  51  Vic,  c.  14,  «.  15—62  Vic.  c.  14,  s.  &— Con- 
struction— Market  value — Value  for  duty    —  417 

See  Customs  Laws  and  Duties  4. 

9 60-51    Vic.  c.   16,  s.   16    {c.}— Liability  of 

crown  for  torts  of  servants  thereby  extended  —  2M 

See  Nbgligbncb  1. 

IQ^^Actfor  transfer  of  portion  of  Grand  Trunk 
Railway  in  Province  of  Quebec  to  the  erovm — 43 
Vic.  c.  ^—Construction  of— Liability  of  crown  in 
respect  of  acts  or  omissions  of  its  predecessors  in 
title        —        —        —        —        —        —      391 


See  Damages,  Probpbotiyb. 

11 31  Vic.  c.  13  {Intercolonial  Railway  Act)— 

Remedy  for  tortious  act  of  servant  of  the  crown  by 
reference  to  the  Official  Arbitrators         —        433 

See  OrFioiAL  Arbitrators  5. 

12 The  Patent  Act  of  IS12,  s.  28— Manufacture 

and  importation  of  patented  invention        —    466 
See  Patents  of  Invention  1,  2,3,4,5,6. 

TARIFF— Tariff  Act  1886—52  Vice.  14— lUm 
781 — Teas  in  transit  through  United  States  to 
Canada         —       —       —       —       —         126 

See  Customs  Laws  and  Dutiis  2. 

TAXES. 

See  Municipal  Taxes. 

TENDER — Expropriation — Tender  of  compensa- 
tion by  crown— Costs.!  Where  the  tender  was 
not  unreasonable  and  the  claim  very  extrava- 
gant, the  claimant  was  not  given  costs,  al- 
though the  amount  of  the  award  exceeded 
somewhat  the  amount  tendered.  MoLeod  p. 
The  Queen    —       —       —       —       —       106 

TITLiE — Title  to  beach  lots  granted  by  crown  prior 
to  Confederation  defeasible  on  certain  conditions — 
Notice  taken  of  such  fact  in  assessing  compensa- 
tion       —        —        —        —        —        —       30 

See  Valuation  of  Property  3. 

2 Indefeasibility  of  title  one  qf  the  criteria  oj 

value  in  assessing  compensation  where  land  taken. 

36 

See  Valuation  of  Property  1. 

3 Warranty  of  title  in  permit  to  cut  timber  on 

crown  domain— Disputed  territory — Damages 

202 
See  Crown  Domain  2. 

TORT— Intercolonial  Railway^Petition  (fright 
^-Tort— Demurrer— Acts  authorized  by  statute — 
Proper  remedy  for  damages  arising  therefrom — 31 
Vic.  c.  13  s.  \4— Official  ArbUrators.!  On  the 
8th  November,  1876,  the  suppliants  filed  a  peti- 
tion of  right  claiming  redress  against  the 
Dominion  Qovemment  Jor  damages  sustained 
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TOBT —  Continued. 

bv  them  bj  reason  of  the  partial  expropriation 
or  their  railway  tracks,  and  incidental  injury, 
owing  to  the  extension  of  the  Intercolonial  Kail- 
waj  into  the  City  of  Halifax.  The  crown  demur- 
red to  the  petition  on  the  grounds  that  the  acts 
in  respect  of  which  the  suppliants  complain- 
ed were  authorized  by  31  Vic.  c.  13  {The  Inter- 
colonial  Railway  Act),  and  that  the  suppliants 
had  not  shown  good  cause  for  relief  against  the 
crown  by  petition  of  right.  Fleld^  that  under 
the  14th  section  of  31  Vic.  c.  13,  the  only  remedy 
suppliants  had  was  by  reference  to  the  Official 
Arbitrators ;  and  that,  apart  from  this  enactment, 
inasmuch  as  the  claim  was  founded  in  tort,  no 
action  could  be  maintained  against  the  crown. 
Halifax  City  Railway  Co.  v.  The  Qubcn — 433 

See  Crown,  Liability  op. 

—  Crown's  Srrvants. 

—  Negliqbxct!. 

TRADE- MARK  —  Trade-mark  —  Property  in^ 
Infringement  of—R.S.C.  r.63,  ».  12— 63  V»c.'r.l4.] 
The  question  which  the  court  has  jurisdiction 
to  determine  under  the  Act  53  Vic.  c.  14  are 
such  as  relate  to  rights  of  property  in  trade- 
marks, and  not  questions  as  to  whether  or  not  a 
trade-mark  ought  not  to  be  registered,  or  con- 
tinned  on  the  registry,  because  it  is  calculated 
to  deceive  the  public,  or  for  such  other  reasons 
as  are  mentioned  in  R.S.C.  c.  63,  a.  12.  Thb 
QuBiM  V.  Van  Dulkkn      —       ^       —       804 

2 IVade-mark — Essential  elements  qf-^Limited 

assignment  of — Cancellation  of  registration 
in  Javor  of  prior  assignee  under  unlimited  assign- 
ment— R.S.C.  c.  63  «.  11.]  The  essential  ele- 
ments of  a  legal  trade-mark  are  (1)  the  univers- 
ality of  right  to  its  use,  t.  e.  the  right  to  use  it 
the  world  over  as  a  representation  of,  or  substi- 
tute for,  the  owner's  signature ;  (2)  exclusiveness 
of  the  right  to  use  it.  2.  Where  respondents  had 
obtained  the  right  to  use  a  certain  trade-mark 
in  the  Dominion  of  Canada  only,  and  had  regis- 
tered the  same,  and  claimants  subsequently 
applied  to  register  it  as  assignees  under  an 
unlimited  assignment  thereof  made  before  the 
date  of  the  instrument  under  which  respondents 
claimed  title,  the  prior  registration  was  can- 
celled. The  J.  p.  Bush  Manupacturino  Com- 
pany V.  Hanson,  et  al.       —        —        —        667 

3 Trade-mark  —  First    use — Cancellation    of 

registration  in  favor  of  vrior  transferee — Trade 
Mark  and  Design  Act  (R.S.C.  c.  63)  sec.  11  ] 
First  nse  is  the  prime  essential  of  a  trade-mark, 
and  a  transferee  must,  at  his  peril,  be  sure  of  his 
title.  (2.)  In  the  year  1885,  the  respondents, 
by  their  corporate  title,  registered  a  trade-mark, 
consisting  of  a  label  with  the  name  ''  Snow 
Flake  Baking  Powder"  printed/  thereon,  in 
the  Department  of  Agriculture.  Some  four 
years  after  such  rej^istration  by  respondents, 
the  claimant  applied  to  register  the  word- 
symbol  '*  Snow  Flake  "  as  a  trade-mark  for  the 
same  class  of  merchandise, — stating  that  he  knew 
of  the  respondents'    registration,  and  alleging 


TRADB-MARK—  Continued. 

that  it  was  invalid  by  reason  of  prior  nse  by 
him  and  his  predecessors  in  title,  fhe  evidence 
sustained  the  claimant's  allegation.  Ueld^  that 
the  word-symbol  in  question  had  become  the 
the  specific  trade-mark  of  the  claimant  by 
virtue  of  first  use,  and  that  the  registration  by 
respondents  must  be  cancelled.  Qkoppv.Thb 
Snow  Dript  Baking  Powdbr  Company    —   668 

TRAINS  emerging  suddenly  from  snow-shed — 
Damage  from  cattle  being  frightened  thereby.       1 1 

See  Valuatiom  op  Property  1. 

TRESPASS — Trespass  by  servants  of  crown — 
Acts  authorized  by  statute — Proper  remedy  for 
damages  arising  therefrom —31  Vic.  e.  13,  s.  14 
—OgScial  Arbitrators         .-  — .        —      433 

See  Tort. 

UNDERTAKING  —  Expropriation  —  Ofer  by 
crown  to  do  something  in  mitigation  of  damages 
when  performance  not  enforceable — Effect  of  such 
offer  in  assessing  damages."]  There  is  no  legal 
liability  upon  the  crown  to  give  a  claimant  a 
crossing  over  any  Government  railway,  and 
where  the  crown  offered  by  its  pleadings  to 
construct  a  crossing  for  claimant,  the  court 
assessed  damages  in  view  of  the  fact  that  there 
was  no  means  of  enforcing  the  performance  of 
such  undertaking.  [See  now  62  Vic.  c.  38  s.  3.] 
Falcomkh,  et  al.  v.  The  Queen      —       —      82 

UNDERVALUATION  —  Customs  duties—  The 
Customs  Act,  R.  S.  C.  c  32  ss.  58,  69,  65;  61  Vic. 
c.  14  «.  15 — 52  Vic.  c.  14  s,  6 — Market  value — 
Value  for  duty — Misrepresentation — Costs.]  The 
goods  in  question  were  part  of  a  iob  lot 
of  discontinued  watch  cases,  and  at  the  time 
of  their  sale  for  export  were  not  being  bought 
and  sold  in  the  markets  of  the  United  States. 
They  could  be  purchased  for  sale  or  use  there, 
but  only  at  published  prices  which  were  greater 
than  anyone  would  pay  for  them.  The  claimants 
bought  the  goods  for  export  at  their  fair  value, 
being  about  half  such  published  prices.  They  let 
their  agent  in  Canada  know  the  prices  paid, 
but  withheld  from  him  the  fact  that  the  pur- 
chase was  made  on  the  condition  that  the  goods 
were  to  be  exi>orted.  The  agent,  without  in- 
tending to  deceive  the  Customs  appraiser,  repre- 
sented that  the  prices  paid  were  tnose  at  which 
the  goods  could  be  had  in  the  United  States 
when  purchased  for  home  consumption.  The 
representation  was  untrue.  On  the  question  of 
the  alleged  undervaluation  the  court  found  for 
the  claimants,  but,  because  of  such  misrepre- 
sentation, without  costs.  Smith,  et  al.  v.  Thb 
QUBBN  —  —         —         —        —        417 

2 Customs  duties — The  Customs  Actj  1883,  ss- 

68,  69,  102,  198,  201— Market  value— Undervalua- 
tion—Penalty         -_         —        _        —        234 

See  Customs  Laws  and  Dutibs  3. 

UNITY  OF  ESTATE  to  be  considered  in  assess- 
ing compensation  for  compulsory  taking    —    149 

See  Valuation  op  Property  7. 
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USER — Injury  to  property  arisinff  from  the  user 
of  public  Vforks        —        —        —        —        333 

See  Railways,  Construction  or  1,  2. 

—  Railways,  Operation  of  1,  2. 

VALUATION  OF  PBOPBRTY—Government 
railway — Damages  from  operation  of  railway  - 
Expropriation — Depreciation  in  value  of  land  to 
owner — Market  value.]  It  is  the  real  value  of  the 
land  to  the  owner  at  the  time  of  the  expropria- 
tion that  must  be  taken  as  the  basis  of  compen- 
sation ;  and  where  claimant  sought  to  recover 
damages  in  respect  of  a  portion  of  his  farm  as  a 
gravel  pit,  but  failed  to  snow  that  it  had  a  value 
quoad  hoc  at  the  time  of  the  taking,  the  court 
declined  to  assess  its  value  otherwise  than  as 
farmland.  (2.)  A  portion  of  the  claimant's  pro- 
perty, although  not  damaged  by  the  construc- 
tion of  the  railway  was  injuriously  affected  by 
its  operation,  inasmuch  as  near  a  certain  point 
thereon  trains  emerged  suddenly  and  without 
warning  from  a  snow-shed,  frightening  the 
claimant's  horses  and  thereby  interfering  with 
the  prosecution  of  his  work.  Ileld^  that  this 
was  a  proper  subject  for  compensation.  (3.) 
Where  certain  land  remaining  to  the  owner  was 
not  appreciably  affected  in  respect  of  the  value 
it  had  to  him  for  the  purposes  of  occupation,  the 
damages  were  ascertained  and  assessed  in  res- 
pect of  its  depreciation  in  market  value. 
VftziNA  V.  Tm  Queen        —       —       —       11 

2 Expropriation  of  land  for  railway  purposes — 

Value  0/ land  for  building  purposes."]  The  crown 
had  expropriated  a  certain  portion  of  land  which 
the  claimant  contended  was  held  for  sale  as 
building  lots.  It  was  established  in  evidence 
that  such  land  had  not  been  laid  off  into  lots 
prior  to  the  expropriation,  and  that  none  of  it 
nad  theretofore  been  sold  for  building  purposes. 
There  w^as  evidence,  however,  to  show  tnat  there 
was  a  remote  probability  that  the  land  would 
become  available  for  such  purposes  upon  the  ex- 
tension of  the  limits  of  an  adjoining  town.  Jleld^ 
that  while  such  remote  probability  added  some- 
thing to  the  value  which  the  property  would 
otherwise  have  had,  compensation  should  not 
be  based  on  any  supposed  value  of  the  land  for 
bnilding  purposes  at  the  time  of  the  expropria- 
tion.   Kearney  v.  The  QuKKN      —        —       21 

3 Appeal  from  award  of  Offirial  Arbitrators — 

Expropriation  of  land  for  Oovernment  railways- 
Title  to  beach  lots  qranted  prior  to  Confederation — 
Valuation.]  Claimants'  title  to  a  water  lot  at 
Levis,  in  the  harbour  of  Quebec,  was  based  on 
a  grant  from  the  Lieutenant-Governor  of 
Quebec  prior  to  Confederation.  The  grant 
contained,  inter  alia,  a  provision  that  upon 
giving  the  grantee  twelve  months'  notice,  aud 
paying  him  a  reasonable  sum  as  indemnity  for 
improvements,  the  crown  might  resume  pos- 
session of  the  said  water  lot  for  the  pur- 
pose of  public  improvement.  Held,  the 
property  being  situated  in  a  public  har- 
bor, this  power  of  resuming  possession  for 
the  purpose  of  public  improvement,  would 
be  exerciaible    by    the    crown    as    represented 
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by  the  Government  of  Canada.  Uolman  v. 
Orom  (6  Can.  S.  C.  R.  707)  referred  to.  (2.) 
Inasmuch  as  the  crown  had  not  exercised  this 
power,  but  had  proceeded  under  the  expropria- 
tion clauses  of  The  Oovernment  Railways  Act^  the 
claimants  were  entitled  to  recover  the  fair  value 
ofthelotatthe  date  of  expropriation.  That  value, 
however,  should  be  determined  with  reference 
to  the  nature  of  the  title.  Samsok,  et  al.  v.  The 
QUKB.N  —  —  -—  —  —  30 

4 Compensation  —  Valuation  of  property — 44 

Vic.  e.  25,  s.  16,  interpretation  of—Advajitages 
derived  from  a  public  work — Nature  of  title .]  In 
assessing  compensation  to  be  paid  to  an  owner 
whose  land  has  been  expropriated,  the  market 
value  of  the  property  should  not  be  exclusively 
considered.  Although  the  claimant  has  the 
right  to  sell  his  pro))erty,  and  should,  therefore, 
be  indemnified  in  respect  of  any  loss  which,  in 
consequence  of  the  expropriation,  he  might  make 
on  sucii  sale,  he  is  not  bound  to  sell,  and  may 
reasonably  prefer  to  keep  his  property  for  the 
purpose  of  hia  business ;  and  in  that  case  should 
be  indemnified  for  any  depreciation  in  its  value 
to  him  for  the  purpose  tor  which  he  has  been 
accustomed,  and  still  desires,  to  use  it.  (2.) 
Notwithstanding  the  generality  of  the  terms  <^ 
44  Vic.  c.  26,  8.  16  (re-enacted  by  R  JS.C,  c.  40, 
s.  15,  and  60^1  Vic.  c  16,  s.  31),  which  pro- 
vides that  the  OfiScial  Arbitrators  shall  take 
into  consideration  the  advantages  accrued,  or 
likely  to  accrue,  to  the  claimant  or  his  estate, 
as  well  as  the  injury  or  damage  occasioned  by 
reason  of  the  public  w^ork,  such  advantages 
must  be  limited  to  those  which  are  special  and 
direct  to  such  estate,  and  not  construed  to  in- 
clude the  general  benefit  shared  in  commoa 
with  all  the  neighbouring  estates.  (3.)  In  as- 
sessing compensation  to  be  paid  to  a  claimant 
whojie  land  has  been  expropriated,  the  court 
will  look  at  the  nature  of  nis  title  as  one  of  the 
criteria  of  value.    Tub  Quekn  v.  Carrier       36 

5 Expropriation  of  land — 50-51    Vic.  c.  17 — 

Value  for  building  purposes — Sales  of  similarly 
I  situated  properties.]  Whcu  lands  possess  a  cer- 
tain  value  for  building  purposes  at  the  time  of 
expropriation,  but  that  value  cannot  be  ascer- 
tainea  from  an  actual  sale  of  any  lot  or  part 
thereof,  the  sales  of  similar  aud  similarly  situ- 
ated properties  constitute  the  best  test  of  such 
value.    Falconer,  et  al.  v.  The  Qixebn    —     82 

6 Expropriation  of  land — 50-51    Vic.  c.  17 — 

Measure  of  compensation — Enhancement  of  future 
value  of  property  by  railway^— Tender  by  tk^ 
crown — Bare  indemnity — Costs.]  Upon  aii  ex- 
propriation of  land  uuder  the  provisions  of  50- 
51  Vic.  c.  17.  the  measure  of  compensation  is 
the  depreciation  in  the  value  of  ttie  premises 
assessed  not  vonly  in  reference  to  the  damage 
occasioned  by  the  construction  of  the  railway, 
but  also  in  reference  to  the  loss  which  may 
probably  result  from  its  operation.  (2.)  Where 
there  was  evidence  that  the  railway  would  en- 
hance the  value  for  manufacturing  purposes  of 
certain  portions  of  land  remaining  to  claioiant 
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npon  an  expropriation,  but  it  did  not  appear 
tEat  there  then  was^  or  in  the  near  future  would 
be,  any  demand  for  the  land  for  such  purpose,  the 
court  did  not  consider  this  a  sufficient  ground 
upon  which  to  reduce  the  amount  of  compensa- 
tion to  which  the  claimant  was  otherwise  en- 
titled. (3.)  In  assessing  the  value  of  lands 
taken  or  injuriously  affected  by  a  public  work 
the  owner  should  bie  allowed  a  liberal,  not  a 
bare  indemnity.  (4.)  Where  the  tender  was  not 
unreasonable  and  the  claim  rery  oxtravaffant, 
the  claimant  was  not  given  costs  althongn  the 
amount  of  the  award  exceeded  somewhat  the 
amount  tendered.    McLboo  v.  Thk  Quibn     106 

7 Expropriation — Proapectivt'    eapahilitieif    of 

property — \iilue  to  owner — Lhiity  oj  entate — Ad- 
vantage accruing  to  paper  toion/rom  railicay.']  In 
assessing  damages  in  cases  of  expropriation, 
regard  should  h^  had  to  the  prospective  capa- 
bilities of  the  property  arising  from  its  situation 
and  character.  (2  )  In  awarding  compensation 
for  property  expropriated,  the  court  should  con- 
sider the  value  thereof  to  the  owner  and  not  to 
the  authority  expropriating  the  same.  Stebbing 
V.  The  Metropolitan  Board  of  Works  (L.  R.  6  Q. 
B.  37)  followed.  (3.)  In  assessing  damages 
where  land  has  been  expropriated,  the  unity  of 
the  estate  must  be  considered,  and  if,  by  the 
severance  of  one  of  several  lots  so  situated  that 
the  possession  and  control  of  each  give  an  en- 
hanced value  to  them  all,  the  remainder  is 
depreciated  in  value,  such  depreciation  is  a 
substantive  ground  for  compensation.  (4.)  The 
advantage  resulting  to  the  owner  of  a  paper 
town  from  the  crown  making  it  the  terminus  of 
a  Government  railway,  and  constructing  within 
its  limits  a  station-house  and*  other  buildings,  is 
one  that  should  be  taken  into  account  by  way 
of  set-off  under  50-51  Vic.  c.  16  s.  31.  Paint  v. 
The  Queen     —       —       —       —       —       140 

8 Expropriation  of  a  railway  by  the  crown — 

Special  Act  therefor^  50-51  Vie.  c.  2*1— Construc- 
tion— ^^ Present  value  of  work  done^^ — Allowance 
for  capital  expended  in  railway  ."^  The  plaintiff 
company  had  entered  into  an  agreement  with 
the  Dominion  Government  to  construct,  in  con- 
sideration of  a  certain  subsidy  per  mile,  a  line 
of  railway  l^etween  Oxford  and  New  Glasgow, 
N.S.  They  entered  upon  the  constrtiction  of 
the  railway,  but  when  it  was  partially  com- 
pleted abandoned  active  work  upon  it  for  lack 
of  funds.  The  Government,  having  previously 
obtained  from  Parliament  authority  to  pay  all 
claims  standing  af^ainst  the  company  on  ac- 
count of  their  partial  construction  of  the  line, 
and  to  set  the  same  off  against  the  company's 
subsidy,  was  empowered  by  50-51  Vic.  c.  27  s.  1 
to  acquire  **  by  purchase,  surrender  or  expro- 
priation the  works  constructed  and  property 
owned  by  the  said  company"  paying  therefor 
the  amount  adjudged  by  the  court  ''for  the  pre- 
sent value  of  the  work  done  on  the  said  line  of 
railway  by  the  said  company."  'Held,  that  the 
statute  contemplated  the  taking  of  all  the  works 
constructed  by  the  company  and  not  a  portion 
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thereof;  and  where  a  portion  onl;^  was  taken 
compensation  should  be  assessed  in  respect  of 
the  total  value  of  the  works.  (2.)  That  the 
words  ''present  value  of  the  work  done"  as 
contained  in  section  I  of  the  said  Act,  should, 
in  view  of  the  preamble  and  surrounding  cir- 
cumstances, be  construed  to  mean  the  value  of 
the  works  constructed  and  the  property  owned 
by  the  company  at  the  time  or  the  passing  of 
the  Act.  (3.)  That  the  word  "  value  "  as  used 
in  the  Act  must  be  taken  to  mean  the  value  of 
the  property  to  the  company  and  not  to  the  Gov- 
ernment; and  that  comitensation  for  the  taking 
should  be  assessed  at  trie  fair  value  of  the  pro- 
perty at  the  time  contemplated  by  the  Act.  (4.) 
The  company  were  in  possession  of  a  right  of 
way  that  had  been  acquired  by  proceedings 
taken  under  certain  provincial  statutes  not  ap- 
plicable to  the  case,  and  for  which  the  County 
Councils  of  Cumberland  and  Colchester  had,  iu 
aid  of  the  company's  undertaking,  paid  the  pro- 
prietors whose  lands  were  situated  in  such 
counties.  Jfeld^  that  the  company  were  entitled 
to  compensation  therefor.  t5.)  Ileld^  that  the 
company  were  entitled  to  an  allowance  for  the 
use  of  capital  expended  in  the  enterprise.  The 
Montreal  and  KunoPEAif  Short  Link  Railway 
Company  v.  The  Queen  —  —  —  159 
VALUE. 

See  Value,  Basis  of. 

—  Value,  Market. 

—  Valuation  op  Property. 

VALUE,  BASIS  GF— Appeal  from  award  of 
OjHeial  Arbitrators — Compensation  for  the  taking 
of  an  uniinished  wharf— Builder  s  profit — Basis  of 
value — interference  with  Arbitrators^  awards 
Where  a  wharf  in  course  of  construction,  and 
materials  to  be  used  in  completing  it,  had  been 
taken  by  the  crown,  the  court  allowed  the 
claimants  a  sum  representing  the  value  of  the 
wharf  as  it  stood,  together  with  that  of  the 
materials;  and  to  this  amount  added  a  reason- 
able sum  for  the  superintendence  of  the  work 
by  the  builder,  who  was  one  of  the  claimants, 
for  the  use  of  money  advanced,  and  for  the  risks 
incurred  by  him  during  the  construction  there- 
of, in  other  words  a  sum  to  cover  a  fair  profit  to 
the  builder  on  the  work  so  far  as  completed. 
Samson,  et  al,  v.  The  Queen         —       —       94 

See  Valuation  of  Property. 

VALUE,  yLASLK.'B^— Customs  duties— The  Cus- 
toms Act,  1883,  ss.  68,  69,  102,  198,  207  — iVarArc/ 
value  of  goods  imported,]  The  suppliants  who  were 
manufacturers  of  oils  in  the  United  Siatea,  sold 
some  of  their  oils  in  retail  lots  to  purchasers  in 
Canada.  The  price  of  such  oils  to  the  con- 
sumer at  Rochester  was  taken  as  a  basis  upon 
which  the  price  per  gallon  to  the  Canadian  pur- 
chaser was  made  up,  but  the  good^  were  en- 
tered for  duty  at  a  lower  value, — two  sets  of 
invoices  being  used,  one  for  the  purchaser  in 
Canada,  and  the  other  for  the  company's  broker 
at  the  port  of  entry.  Held :  That  the  oils  were 
undervalued.    (2.)  The    suppliants   having  es- 
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tablished  a  warehonse  In  Montreal  as  the  distri- 
butinff  point  of  their  Canadian  business,  ex- 
ported oils  from  the  United  States  to  Montreal 
in  wholesale  lots.  The  invoices  showed  prices 
which  were  not  below  the  fair  market  vaiae  of 
such  oils  when  sold  at  wholesale  for  home  con- 
sumption in  the  principal  markets  of  the  United 
States.  IIHti :  That  there  was  no  undervalua- 
tion. (3.)  When  goods  are  procured  by  pur- 
chase in  the  ordinary  course  of  business,  and 
not  under  any  exceptional  circumstances,  an 
invoice  correctly  disclosing  the  transaction 
affords  the  best  evidence  of  the  value  of  such 
goods  for  duty.  Tn  such  a  case  the  cost  to  him 
who  buys  the  goods  abroad  is,  as  a  general  rule, 
assumed  to  indicate  the  market  value  thereof. 
It  is  presumed  that  he  buys  at  the  ordinary 
market  value.  (4.)  It  is  not  the  value  at  the 
manufactory,  or  place  of  production,  but  the 
value  in  the  principle  markets  of  the  country, 
i.  e.y  the  price  there  paid  by  consumers  or 
middlemen  to  dealers,  that  should  govern. 
Such  value  for  dut^  must  be  ascertained  by 
reference  to  the  fair  market  value  of  such,  or 
like  goods,  when  sold  in  like  quantity  and  con- 
dition for  home  consumption  in  the  principal 
markets  of  the  country  whence  they  are  ex- 
ported. TuiB  Vacuum  Oil  Co.  v.  Tui  Quern  284 

2 Customs  duties — The   Customs  Acts^  R.S.C. 

c.  32,  ss.  68,  59,  65 ;  51  Vic.  c.  14,  s.  15—52  Vie. 
c.  14,  s.  G-'Market  value.]  The  rule  for  deter- 
mining the  value  for  duty  of  goods  imported  into 
Canaoa,  prescribed  by  the  58th  and  59th  sec- 
tions of  The  Customs  Act  (R.S.C,  c.  32), 
is  not  one  that  can  be  universally  applied. 
When  the  goods  imported  have  no  mar- 
ket value  in  the  usual  and  ordinary  com- 
mercial acceptation  of  the  term  in  the 
country  of  their  production  or  manufacture,  or 
where  they  have  no  such  value  for  home  con- 
sumption, their  value  for  duty  may  be  deter- 
mined by  i-eferf>nce  to  the  fair  market  value  for 
home  consumption  of  like  goods  sold  under  like 
conditions.  The  Vacuum  Oil  Company  v.  The 
Queen  (2  Ex.  C .  R  234)  referred  to.  Smith,  et  al. 
V.  Thk  Qukbn  —        —        —        —        417 

2-^-^ Damages  from  expropriation^  and  from  the 
construction  and  operation  of  a  (rovernment  rail- 
way — Depreciation  in  value  of  land  to  owners- 
Market  value    —        —        —        —         —        11 

See  Valuation  of  Property  1. 

4 Exprotiriation  of  land — Value  for  building 

purposcH — Sales    of    similarily  situated    proper- 

ties        —        —        —        —  *      —        —         82 

See  Valuation  of  Puoprrty  5. 


WAIVER— Petition  of  JRiaht-- Indian  Reserve  , 
lands — Conditional  sale- -  Waiver— Jurisdiction. 1 
Suppliant  purchased  from  the  crown  a  parcel 
of  land,  forming  part  of  an  Indian  Reserve, 
subject  to  the  condition  that  unless  he  erected 
certain  manufacturing  works  thereon  within  a 
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given  time  be  would  forfeit  all  rights  under  the 
sale.  A  portion  of  the  purchase  money  was 
paid  down.  Some  time  after  the  expiry  of  the 
time  wherein  suppliant  was  bound  to  erect  the 
works  but  had  not  done  so,  the  crown,  through 
a  duly  authorized  officer,  accepted  and  received 
the  balance  of  the  purchase  money  from  bim,— 
such  officer  stating,  however,  that  the  sale 
would  not  be  complete  until  the  condition 
upon  which  it  was  made  was  complied  with. 
On  petition  praying  for  a  declaration  by  the 
court  that  suppliant  was  entitled  to  letters- 
patent  for  said  land.  Held,  (1.)  That  the  ac- 
ceptance of  the  balance  of  the  purchase  money, 
under  the  circumstances,  constituted  a  waiver 
of  the  condition  in  respect  of  the  time  within 
which  it  was  to  be  performed,  but  not  of  the 
condition  itself;  and  that,  inasmuch  as  the  sup- 
pliant had  not  performed  such  condition,  he  was 
not  entitled  to  the  relief  prayed  for.  Clarke  v. 
The  Queeuy  1  Ex  C.  R.  p."l82.  The  Canada 
Central  Railway  Company  v.  The  Oueen,  20 
Grant  289,  and  the  Attorney- Genera  I  of  Victoria  v. 
Ettershank,  L.  R.  G  P  C.  354,  referred  to.  (2.) 
While  the  law  is  that  the  crown  is  not  bound 
by  estoppels  and  no  laches  can  be  imputed  to  it, 
and  there  is  no  reason  why  it  should  suffer  bv 
the  negligence  of  its  officers,  yet  forfeitures  sucti 
as  accrued  in  this  case  may  be  waived  by  the 
Ministers  and  Officers  of  the  Crown.  Attorney- 
General  of  Victoria  v.  Ettershank  (L.  R.  6  P.  C. 
354),  and  JDavenport  v.  The  Queen  (3  A  pp.  Cas. 
115)  referred  to.     Pbtkrson  v.  The  Qukbn  —  87 

'1—— 'Injurious  affection  of  property  by  construc- 
tion of  public  work — Obstruction  of  access — 
Waiver.]  The  defendant,  and  other  persons 
interested  in  the  manner  in  which  a  rail- 
way crossing  was  to  be  made,  met  the  Chief 
Engineer  of  Government  railways  and  talked 
over  the  matter  with  him.  The  defendant,  who 
does  not  appear  to  have  taken  any  active  part  in 
the  discussion  and  the  other  persons  men- 
tioned wished  to  have  a  crossing  at  rail  level 
with  gates ;  but  the  Chief  Engineer  declining  to 
authorize  such  gates,  it  was  decided  that  there 
should  be  an  overhead  crossing  with  a  grade  of 
one  in  twentj.  Subsequently  the  defendant 
signed  a  petition  to  have  the  grade  increased  to 
one  in  twelve,  as  the  interference  with  the  access 
to  his  property  would  in  that  way  be  lessened. 
The  prayer  of  the  petition  was  not  granted. 
Held,  that  by  his  preience  at  such  meeting  the 
defendant  did  not  waive  his  right  to  compensa- 
tion.   Tub  Qubkn  v.  Malcolm       —       —    367 

3 Waiver  of  notice  of  claim  under  see.  198  of 

The  Customs  Act  of  1883  —  —  234 

See  Claim,  No  tick  of. 

WARRANTY — Warranty  of  title  in  permit  to  cut 
timber  on  Dominion  lands         —         —         202 

See  Crown  Domain  2. 
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